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Ohio  Oil  Company  v.  Fowler. 

[No.  10,405.    Filed  October  27,  1920.] 

Mines  and  Minerals. — Oil  and  Gas  Lands, — Joint  Lease, — Lease 
of  Separate  Tracts  Owned  Severally  by  Lessors. — An  oil  and 
gas  lease  made  by  husband  and  wife,  who  were  designated 
therein  as  the  first  party,  describing  the  land  by  boundaries 
and  as  containing  a  certain  number  of  acres,  and  making  no 
reference  to  separate  ownership  of  the  several  tracts  leased, 
and  providing  as  consideration  one  dollar  and  delivery  to  the 
first  party  of  a  stipulated  share  of  all  oil  produced,  and  re- 
quiring the  second  party  to  complete  a  well  "on  said  lands'' 
within  a  certain  time,  is  a  joint  lease  which  is  satisfied  by  the 
completion  of  a  single  well,  though  the  lease  covered  three 
tracts  of  land,  two  of  which  belonged  to  the  husband  and  one  to 
the  wife. 

From  Pike  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  Elijah  T.  Fowler  against  the  Ohio  Oil  Com- 
pany. From  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Reversed. 

S.  J.  Gee  and  Richardson  &  Taylor,  for  appellant. 
John  L.  Sumner  and  Frank  Ely,  for  appellee. 

Enloe,  p.  J. — On  March  5, 1914,  the  appellee  was  the 
owner  of  two  certain  .tracts  of  land  in  Pike  county,  In- 
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diana,  containing  in  both  tracts  about  forty-one  acres. 
One  of  said  tracts  was  in  the  northeast  quarter,  and 
the  other  in  the  southeast  quarter,  of  section  30,  town- 
ship 1  north,  range  8  west.  Alice  J.  Fowler,  the  wife 
of  appellee  was  the  owner  at  that  time  of  11%  acres 
of  land  in  the  southeast  quarter  of  said  section,  and  her 
land  was  adjacent  to  the  lands  of  her  husband  in  said 
quarter  section.  The  land  owned  by  appellee  in  the 
northeast  quarter  of  said  section  did  not  adjoin  either 
of  said  two  other  tracts. 

On  the  date  above  specified  the  appellee  and  his  said 
wife  entered  into  an  agreement  commonly  known  as  an 
oil  and  gas  lease,  covering  the  premises  in  question. 
The  lease,  so  far  as  the  same  is  material  to  be  considered 
in  this  case,  was  as  follows : 

"This  agreement,  made  and  entered  into  this  5th 
day  of  March,  1914,  by  and  between  Elijah  T. 
Fowler  and  Alice  J.  Fowler,  his  wife,  of  Petersburg 
P.  0.  County  of  Pike,  and  State  of  Indiana,  herein- 
after to  be  known  as  the  First  Party,  and  Emery 
Petroleum  Company  of  Bradford,  Pa.,  hereinafter 
known  as  Second  Party. 

"WITNESSETH :  That  the  First  Party,  in  con- 
sideration  of  one  dollar  received  from  the  second 
party,  the  receipt  of  which  is  hereby  acknowledged, 
and  the  further  consideration  of  covenants  and 
agreements  hereinafter  to  be  paid,  kept  and  per- 
formed by  the  second  party,  does  hereby  grant,  let 
and  convey  to  said  second  party,  all  the  oil  and  nat- 
ural gas  in,  under  and  on  certain  tract  or  tracts  of 
land  hereinafter  described,  and  the  exclusive  right 
to  place,  construct  and  use  thereon  the  pipe  lines, 
machinery  and  structures  and  appliances  for  oper- 
ating for  and  removing  and  marketing  oil  and  gas 
products. 

"Said  lands  being  situate  in  Madison  Township, 
Pike  County,  and  State  of  Indiana,  and  bounded 
and  described  as  follows :  *  *  *  Hereby  waiv- 
ing all  rights  under  Homestead  and  exemption  laws 
of  this  State.  Containing  52%  acres  more  or 
less.     *     *     * 
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"5.  In  consideration  of  such  grant  and  convey- 
ance the  said  second  party  covenants  and  agrees: 
First,  to  deliver  to  the  credit  of  said  first  party, 
free  of  cost,  in  pipe  lines,  tanks  and  reservoirs,  to 
which  the  wells  may  be  connected,  the  equal  one- 
eighth  (V&)  part  of  all  the  oil  produced  and  saved 
from  such  lands;     *     *     *." 

"6.  Second  Party  covenants  further,  to  com- 
plete a  well  on  said  lands  within  twelve  months 
from  the  date  hereof,  or  to  pay  a  rental  at  the  rate 
of  one  dollar  ($1.00)  per  acre  per  annum,  payable 
quarterly  in  advance,  for  each  additional  three 
months  such  completion  is  delayed  beyond  the  speci- 
fied time,  until  such  well  is  completed;  and  it  is 
agreed  that  the  completion  of  such  well  shall  be  a 
full  liquidation  of  all  future  rentals  under  this 
agreement." 

This  lease  was,  by  the  Emery  Petroleum  Company, 
duly  assigned  to  the  appellant  on  June  21,  1916.  Both 
the  lease  and  the  assignment  thereof  were  duly  recorded 
in  the  recorder's  office  of  Pike  county. 

The  complaint  in  this  case,  which  was  in  two  para- 
graphs, was  filed  October  24, 1917.  The  first  paragraph 
was  the  ordinary  complaint  to  quiet  title;  the  second 
paragraph  alleged  that  in  November,  1915,  the  Emery 
Petroleum  Company  drilled  a  well  on  the  lands  of  ap- 
pellee ;  that  the  same  was  flowing  about  twenty  barrels 
of  oil  per  day;  that,  before  the  casings  were  removed 
and  said  well  cleaned  out,  said  company  shot  the  well 
with  some  powerful  explosive,  which  destroyed  the  well 
by  forcing  the  bottom  of  the  well  into  a  stratum  of  water 
which  they  knew  lay  just  below  the  bottom  of  the  oil 
sand ;  that  the  shooting  of  the  well  was  careless,  negli- 
gent and  wilful,  and  completely  destroyed  the  well  for 
oil  purposes. 

It  is  further  alleged  that  in  the  month  of  February, 
1916,  said  lessee  drilled  another  well  on  the  leased  lands 
of  appellee;  that  the  well  was  drilled  into  the  oil  sand 
and  was  producing  about  twenty  barrels  per  day ;  that 
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said  lessee  negligently  and  wilfully  drilled  said  well 
through  the  oil  sand  and  into  a  stratum  of  water  which 
it  knew  lay  immediately  thereunder,  and  thereby  de- 
stroyed the  well,  and  forced  the  oil  back  from  the  well 
and  into  lands  owned  by  other  persons,  and  into  wells 
on  such  other  lands  where  the  same  was  pumped  out. 

To  this  complaint,  after  the  court  had  overruled  its 
demurrer  to  the  second  paragraph  thereof,  the  appel- 
lant answered  first  by  general  denial;  and,  second,  by 
an  affirmative  paragraph,  to  which  the  court  sustained 
a  demurrer.  The  cause  was  submitted  to  the  court  for 
trial  upon  the  issues  thus  formed,  and  resulted  in  a  find- 
ing and  decree  in  favor  of  appellee. 

The  only  alleged  error  properly  presented  on  this  ap- 
peal relates  to  the  action  of  the  trial  court  in  overruling 
appellant's  motion  for  a  new  trial. 

Primarily,  this  case  turns  upon  the  construction  to 
be  given  to  the  lease  above  set  out.  The  appellee  in  his 
brief  filed  herein  says :  "Appellant  relies  solely  on  the 
proposition  that  the  lease  in  question  is  a  joint  lease; 
and  that  drilling  a  productive  well  on  the  tract  belonging 
to  Alice  Fowler  vests  title  and  right  in  the  oil  company 
to  the  tracts  of  her  husband.  *  *  *  The  present 
defendant  (appellant)  is  the  assignee  of  the  Emery  Oil 
Company  to  whom  appellee  originally  leased  his  land. 
The  whole  case  turns  upon  that  point.  If  the  conten- 
tion of  appellant  is  correct  the  court  must  needs  decide 
in  its  favor." 

We  concur  in  the  view  thus  expressed  and  shall  there- 
fore first  consider  the  nature  of  the  lease  in  question ; 
for,  if  it  is  a  joint  lease,  the  court  erred  in  sustaining 
the  demurrer  to  appellant's  second  paragraph  of  an- 
swer, and  in  overruling  its  motion  for  a  new  trial. 

In  the  case  of  South  Perm  Oil  Co.  v.  Snodgrass 
(1912),  71  W.  Va.  438,  76  S.  E.  961,  43  L.  R.  A.  (N. 
S.)  848,  an  oil  and  gas  lease  had  been  executed  by  three 
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several  owners  of  contiguous  lands.  One  of  said  lessors 
was  the  owner  of  329  acres,  another  the  owner  of  143 
acres  and  the  other  lessor  the  owner  of  127 1/2  acres  of 
land.  The  lease  recited  a  consideration  of  one  dollar 
paid  and  the  covenants  and  agreements  therein  con- 
tained to  be  kept  and  performed  by  the  lessee.  The 
lessee  drilled  wells  on  only  one  of  said  tracts  and  the 
owners  of  the  other  two  of  said  tracts  sought  a  for- 
feiture for  failure  to  drill  wells  on  either  of  their  said 
tracts.  In  passing  upon  the  question,  the  court  said: 
"Failure  to  drill  wells  on  two  of  the  tracts,  namely,  the 
134-acre  tract  and  the  C.  A.  Snodgrass  tract,  within  the 
ten-year  period,  however,  necessitates  an  inquiry  as  to 
whether  there  were  three  separate  leases  within  the 
meaning  of  the  proviso,  requiring  a  well  to  be  drilled,  and 
the  clause  extending  the  lease  beyond  the  specific  term 
of  ten  years.  We  think  not.  Nowhere  in  the  lease  is 
there  an  intimation  of  several  ownerships  of  parts  of  it, 
or  a  suggestion  of  intent  to  make  separate  tenancies. 
The  proviso  is  for  'a  well/  not  wells,  'on  said  premises/ 
or  payment  of  a  lump  sum  of  money  quarterly  as  rental, 
and  for  liquidation  of  all  rental  by  *the  completion  of 
such  weW;  the  clause  providing  for  extension  of  the 
lease  beyond  the  ten-year  term  requires  only  production 
of  oil  or  gas  thereafter,  without  any  stipulation  for  pro- 
duction from  more  than  one  place  or  any  particular 
place.  Being  general,  production  from  any  place  on  the 
premises  would  comply  with  its  terms.  We  perceive 
no  legal  obstacle  to  a  combination  of  several  tracts  of 
land,  owned  by  different  persons,  into  a  lease  as  a  single 
tract,  since  the  lessors  can  apportion  the  rental  among 
themselves  in  amounts  corresponding  with  their  inter- 
ests, and  we  have  decided  that  it  can  be  done.*'  (Our 
italics.) 

The  case  of  Harness  v.  Eastern  Oil  Co.  (1901),  49  W. 
Va.  232,  38  S.  E.  662,  was  very  much  like  the  case  at 
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bar.  Harness  was  the  owner  of  152  acres  and  his  wife 
of  thirty-five  acres  of  land.  They  executed  a  lease 
which  covered  both  tracts  of  land  without  specifying 
ownership  as  to  either,  A  well  was  drilled  on  the  tract 
owned  by  the  husband,  but  none  on  the  tract  owned  by 
the  wife.  In  discussing  the  question  presented,  the 
court  said:  ''Appellees  insist  that  the  lease  should  be 
cancelled  in  any  event  as  to  the  thirty-five  and  one-half 
acres  belonging  to  plaintiff  Anna  K.  Harness,  because 
it  is  conceded  and  defendants  do  not  pretend  that  they 
have  done  anything  whatever  looking  to  the  develop- 
ment of  that  tract.  An  inspection  of  the  lease  will  show 
that  the  two  tracts  are  leased  as  one  tract  of  one  hun- 
dred eighty-seven  and  one-half  acres  jointly  by  the  two 
owners,  they  were  mentioned  separately  merely  for 
convenience  of  description,  then  described  as  'contain- 
ing one  hundred  eighty-seven  and  one-half  acres,  more 
or  less,  to  have  and  to  hold  the  above  premises,'  etc. 
The  royalty  of  one-eighth  of  all  oil  produced  and  saved 
from  said  premises  was  reserved  to  the  'first  parties'  to 
be  delivered  in  the  pipe  line  with  which  the  second  party 
might  connect  their  wells.''  The  court  held  the  lease 
to  be  joint  and  denied  the  right  of  cancellation  as  to 
the  second  tract. 

In  Nabors  V.  Producers'  Oil  Co.  (1917),  140  La.  985, 
74  South.  527,  L.  R.  A.  1918D  1115,  which  involved  the 
construction  of  an  oil  and  gas  lease,  the  court  said: 

"The  grounds  on  which  the  plaintiffs  sued  for  a  de- 
cree of  forfeiture  of  the  lease,  as  set  forth  in  their  pe- 
tition, may  be  summarized  as  follows,  viz.:  *  *  * 
Second.  That  the  contract  was  not  joint,  but  severable, 
and  that  therefore,  even  if  the  drilling  of  the  well  on  the 
land  of  E.  A.  Nabors  and  Mrs.  Sallie  Mag  Nabors  pre- 
vented a  forfeiture  of  the  lease  as  to  their  land,  it  did 
not  prevent  a  forfeiture  of  the  lease  of  the  lands  belong- 
ing to  the  other  lessors."    The  lands  covered  by  the 
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lease  there  in  question  were  severally  owned  by  the  said 
lessors  and  were  not  contiguous  tracts.  In  passing 
upon  the  question  presented  the  Supreme  Court  of 
Louisiana  said :  ''The  second  complaint  is  that  the  be- 
ginning of  operations  for  the  drilling  of  a  well  on  the 
land  of  W.  A.  Nabors  and  Mrs.  Sallie  Mag  Nabors  did 
not  prevent  a  forfeiture  of  the  lease  of  the  lands  of  the 
other  grantors.  The  force  of  that  contention  depends 
upon  the  contract  being  severable,  not  joint  or  entire. 
We  agree  with  the  finding  of  the  district  judge  that  the 
contract  is  not  severable,  but  joint  or  entire.  *  ♦  *. 
With  regard  to  the  subject-matter,  the  authorities  agree 
that  the  contract  is  entire  and  not  severable,  although 
it  embodies  a  conveyance  or  delivery  of  several  things,  if 
the  consideration  is  paid  in  a  gross  sum  and  it  is  im- 
possible to  affirm  that  the  party  making  the  payment 
would  have  done  so  unless  the  rights  he  acquired  should 
apply  to  all  the  things  mentioned.  ♦  *  *  That  test 
is  particularly  applicable  to  a  mineral  lease  or  option, 
where  the  lessee  or  grantee  has  paid  a  gross  sum  of 
money  for  the  privilege  he  acquired  on  all  the  lands  de- 
scribed in  the  contract  and  it  is  impossible  to  affirm  that 
he  would  have  paid  a  proportionate  consideration  for 
the  lease  or  option  on  only  a  portion  of  the  land." 

In  Thornton's  treatise  on  the  Law  of  Oil  and  Gas 
(3d  ed.)  §91,  it  is  said:  "An  oil  lease  whereby  several 
lessors  of  tracts,  owned  separately  by  them,  for  a  gross 
price,  without  stating  the  amount  paid  to  each  lessor  of 
the  land  belonging  to  him,  creates  a  joint  obligation  on 
the  part  of  all  lessors." 

In  6  R.  C.  L.  §246,  p.  858,  it  is  said:  "It  is  not  al- 
ways an  easy  matter  to  determine  just  what  contracts 
are  severable  and  what  are  not.  The  authorities  agree 
that  in  determining  whether  a  tract  shall  be  treated  as 
severable  or  as  an  entirety  the  intention  of  the  parties 
will  control,  and  this  intention  must  be  determined  by  a 
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fair  construction  of  the  terms  and  provisions  of  the  con- 
tract itself.  In  order  to  arrive  at  a  correct  construc- 
tion, due  regard  must  be  had  of  the  intention  of  the  con- 
tracting parties  as  revealed  by  the  language  which  they 
have  employed,  and  the  subject-matter  to  which  it  has 
reference.  *  *  ♦  The  principle  by  which  the  courts 
are  governed  when  they  declare  that  a  contract  about 
several  things,  but  with  a  single  consideration  in  gross, 
is  entire  and  not  severable,  is  that  it  is  impossible  to 
aj9firm  that  the  party  making  the  contract  would  have 
consented  to  do  so  unless  he  had  supposed  that  the  rights 
to  be  acquired  thereunder  would  extend  to  all  things  in 
question.''  Numerous  authorities  are  cited  in  support 
of  the  above  propositions. 

It  appears  from  the  record  in  this  case  that  a  well  had 
been  drilled  on  the  lands  owned  by  Alice  J.  Fowler ;  that, 
at  the  time  of  the  trial  hereof,  said  well  was  producing 
oil  in  paying  quantities ;  that  the  one-eighth  part  thereof 
reserved  as  royalty  by  said  lessors  was  then,  and  had 
been  since  said  well  was  completed,  paid  to  the  plaintiff 
herein. 

Under  all  the  authorities,  we  must  hold  that  the  lease 
in  question  was  a  joint  lease;  that  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence  and  is  con- 
trary to  law.  Having  reached  this  conclusion,  other 
questions  relating  to  alleged  errors  in  admitting  certain 
evidence  need  not  be  considered. 

The  judgment  is  reversed,  with  directions  to  the  trial 
court  to  sustain  appellant's  motion  for  a  new  trial  and 
for  further  proceedings. 
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H(X)VEN,  Receiver,  v.  Meyer. 

[No.  10,430.     Filed  October  27,  1920.] 

1.  RAlUtOADS.  —  Crossing  Accidents.  —  Damuige  to  Property, — 
Complaint, — Sufficiency, — Contributory  Negligence. — ^In  an  ac- 
tion against  an  interurban  railroad  company  for  damages  to 
plaintilTs  traction  engine,  which  was  struck  by  defendant's 
interurban  car  when  it  became  stalled  on  a  highway  crossing, 
complaint  held  not  demurrable  as  showing  plaintiff's  contribu- 
tory negligence  in  failing  to  give  warning  to  the  motorman  of 
the  situation  of  the  engine,    p.  10. 

2.  Set-Ofp  and  Counterclaim. — Torts. — Counterclaim. — In  an 
action  against  an  interurban  railroad  company  to  recover  for 
damages  to  plaintiff's  traction  engine  when  it  was  struck  by 
defendant's  interurban  car  on  a  highway  crossing,  defendant 
could  not  counterclaim  for  damage  to  its  car  in  the  same  col- 
lision resulting  from  plaintiff's  alleged  negligence,    p.  11. 

3.  Appeal. —  Review. —  Verdict. —  Answers  to  Interrogatories. — 
Contributory  Negligence. — Last  Clecur  Chance. — In  an  action  to 
recover  damages  to  plaintiff's  traction  engine  which  was  struck 
on  a  highway  crossing  by  defendant's  interurban  car  when  it 
became  stalled  on  a  highway  crossing,  held  that  defendant's 
motion  for  judgment  on  the  jury's  answers  to  the  interroga- 
tories notwithstanding  the  general  verdict  for  plaintiff  was 
properly  overruled,  even  though  the  answers  show  that  plain- 
tiff was  negligent  in  not  giving  notice  to  those  operating  the 
car  that  the  engine  was  stalled,  where  other  facts  were  found 
permitting  a  recovery  on  the  theory  of  last  clear  chance,    p.  11. 

From  Dearborn  Circuit  Court;  Hugh  Wickens,  Spe- 
cial Judge. 

Action  by  George  Meyer  against  C.  Earl  Hooven,  re- 
ceiver of  the  Cincinnati,  Lawrenceburg  and  Aurora 
Electric  Street  Railroad  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Affirmed. 

Martin  J.  Givan,  Stanley  Shaffer  and  Clinton  H. 
Givan,  for  appellant. 

r.  S.  Cravens  and  E.  G.  Bielby,  for  appellee. 

McMahan,  C.  J. — Action  to  recover  damages  on  ac- 
count of  the  alleged  negligence  of  appellant  in  running 
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one  of  its  cars  against  a  traction  engine  owned  by  ap- 
pellee.^  The  complaint  is  in  two  paragraphs  in  each  of 
which  it  is  alleged  that  appellee  was  the  owner  of  a 
farm,  that  appellant's  track  was  laid  in  a  public  high- 
way which  crossed  said  farm,  the  duty  of  appellant 
under  its  franchise  to  maintain  and  keep  in  repair  a 
crossing  so  that  appellee  could  pass  from  the  land  on  one 
side  of  appellant's  road  to  the  other,  that  it  negligently 
failed  to  do  so,  and  that  appellee  was  moving  his  trac- 
tion engine  from  one  side  of  the  railroad  to  the  other 
over  said  private  crossing  and,  while  so  doing,  his  en- 
gine became  stalled  on  appellant's  track,  and  without 
any  negligence  of  appellee,  but  wholly  through  the 
negligence  of  appellant,  was  struck  by  one  of  appellant's 
cars  and  damaged. 

It  is  appellant's  contention  that  the  court  erred  in 

overruling  a  demurrer  to  each  paragraph  of  complaint 

for  the  reason  that  the  facts  alleged  show  that 

1.  appellee  was  negligent,  and  that  such  negligence 
was  the  proximate  cause  of  the  injury,  in  that, 
when  he  found  that  his  traction  engine  was  stalled  on 
the  track,  he  became  charged  with  knowledge  of  danger, 
and  that  it  was  his  duty  to  give  notice  of  such  danger  to 
appellant's  servants  operating  the  approaching  car. 

It  is  alleged  in  each  paragraph  of  complaint  that  the 
engine  was  stalled  on  the  track  for  five  minutes,  and 
that  appellee  and  his  servants  were  during  all  of  such 
time  at  w<Jrk  attempting  to  get  such  engfine  across  the 
track.  The  second  paragraph  alleges  that  the  engine 
was  in  plain  view  of  and  remained  in  plain  view  of  the 
motorman  operating  the  car  which  struck  it  for  a  dis- 
tance of  900  feet  before  the  car  collided  with  the  engine. 

There*  is  no  allegation  in  either  paragraph  of  com- 
plaint disclosing  whether  it  was  light  or  dark  when  the 
accident  took  place,  whether  the  track  was  straight  or 
curved.    In  fact  there  is  no  allegation  from  which  we 
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can  say  as  a  matter  of  law  that  it  was  negligence  on  the 
part  of  appellee  in  not  giving  notice  to  appellant,  of  the 
fact  that  the  engine  was  stalled  on  the  track,  or  that 
such  failure  was  the  proximate  cause  of  the  collision. 
In  fact  the  complaint  does  not  allege  that  such  notice 
was  not  given.  If  the  track  was  straight  and  level,  and 
the  day  bright,  the  fact  that  the  engine  remained  sta- 
tionary  on  the  track  for  a  space  of  five  minutes  was 
sufficient  to  have  called  the  attention  of  the  motorman 
to  the  fact  that  there  was  danger  ahead.  It  may  be  ar- 
gued that  we  have  no  right  to  assume  that  the  track  was 
straight  and  level  or  the  day  bright,  but,  on  the  other 
hand,  there  is  nothing  in  the  complaint  showing  other- 
wise or  to  overcome  the  direct  allegation  that  the  ap- 
pellee was  without  fault.  There  was  no  error  in 
overruling  the  demurrer  to  either  paragraph  of  com- 
plaint. 

Appellant  filed  a  cross-complaint,  in  which  it  is  al- 
leged that  the  car  which  ran  into  appellee's  traction 
engine  was  damaged  on  account  of  the  negligence 

2.  of  appellee.    On  motion  of  appellee,  the  court 
struck  the  cross-complaint  from  the  files.    There 

was  no  error  in  this  action  of  the  court.  Lake  Shore, 
etc.,  R.  Co.  V.  Van  Auken  (1891),  1  Ind.  App.  492,  27 
N.  E.  119;  Excelsior  Clay  Works  V.  DeCamp  (1907),  40 
Ind.  App.  26,  80  N.  E.  981. 

Appellant  also  contends  that  the  court  erred  in  over- 
ruling his  motion  for  judgment  on  the  jury's  answers 
to  the  interrogatories.    These  answers  disclose 

3.  that  appellee  with  two  other  men  were  moving 
the  traction  engine  drawing  a  hay  bailer  from 

one  part  of  his  farm  to  another  and,  while  attempting 
to  cross  appellant's  track,  the  engine  became  stalled  on 
the  track,  and  was  struck  by  one  of  appellant's  cars; 
that  the  traction  engine  weighed  ten  tons  and  had  been 
on  the  railroad  track  from  five  to  ten  minutes  before  the 
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collision.  The  car  which  struck  the  engine  was  running 
on  it^  regular  schedule  time,  leaving  Lawrenceburg,  four 
miles  from  the  place  of  collision,  at  6:12,  and  the  colli- 
sion took  place  at  6 :22  p.m.  A  car  on  appellant's  track 
can  be  seen  one  and  a  half  miles  when  approaching  the 
place  of  the  accident  and  can  be  heard  200  yards.  Ap- 
pellant's track  was  laid  in  a  public  highway  and  had 
been  in  operation  eight  years  or  longer.  The  headlight 
on  appellant's  car  threw  a  bright  light  in  front  of  the 
car,  which  could  have  been  seen  when  the  car  was  300 
yards  from  the  place  of  the  accident.  No  light  was 
placed  on  the  traction  engine  to  give  warning  that  the 
track  was  blocked  by  reason  of  such  engine.  Appellee 
was  not  on  lookout  for  the  approach  of  appellant's  car. 
There  was  nothing  to  prevent  appellee  from  having  sfeen 
the  approaching  car  when  300  yards  from  the  place  of 
the  accident.  Appellee  could  not  have  seen  the  light 
of  the  approaching  car  when  a  half  mile  away.  He 
could  have  heard  the  noise  of  the  car  and  first  knew  of 
its  approach  when  it  was  200  yards  away,  at  which  time 
he  blew  the  whistle  on  his  engine  to  notify  the  motor- 
man  that  the  track  was  blocked.  After  discovering  the 
car  approaching,  appellee  did  not  have  time  to  run 
toward  the  approaching  car  and  signal  it  to  stop.  The 
car  at  the  time  was  running  twenty-five  miles  an  hour 
and  the  light  from  the  headlight  thereon  was  thrown 
full  on  the  traction  engine  when  the  car  was  200  feet 
from  the  engine.  Appellant's  track  from  the  Rees  bam 
to  the  place  of  accident  is  laid  upon  a  curve.  A  car 
running  twenty-five  miles  an  hour  over  said  track  at 
that  place  can  be  stopped  within  150  feet  and  the  evi- 
dence does  not  disclose  how  far  the  car  was  from  the 
engine  when  the  motorman  first  knew  that  the  track 
was  blocked  by  the  engine. 

While  these  answers  do  not  show  how  far  the  car  was 
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from  the  traction  engine  when  the  motorman  first  saw 
the  engine,  there  was  nothing  to  show  that  he  was  the 
only  servant  in  charge  of  the  car  or  how  long  he  saw 
it  before  the  accident.  While  it  appears  that  appellant's 
track  from  the  "Rees  bam  to  the  place  of  accident"  was 
laid  on  a  curve,  there  is  no  showing  that  the  car  came 
from  that  direction.  The  jury  find  that  there  was  a 
bright  headlight  on  the  front  end  of  the  car,  and  that 
it  was  fully  thrown  ypon  the  engine  when  200  feet  away, 
and  that  the  car  could  have  been  brought  to  a  full  stop 
within  150  feet. 

The  jury  by  its  general  verdict  found  that  the  ap- 
pellant was  negligent,  and  that  the  collision  was  the 
result  of  such  negligence.  Appellant  makes  no  claim 
that  the  jury  was  not  fully  justified  in  finding  it  negli- 
gent, but  insists  that  the  facts  found  conclusively  show 
that  the  appellee  was  also  guilty  of  negligence  which 
was  the  proximate  cause  of  the  accident. 

The  mere  fact  that  the  appellee  was  guilty  of  negli- 
gence does  not  prevent  a  recovery.  In  order  to  prevent 
a  recovery,  such  negligence  must  proximately  and  di- 
rectly contribute  to  the  injury.  It  may  be  admitted  that 
the  facts  disclosed  show  that  appellee  was  negligent  in 
not  giving  notice  or  warning  that  the  engine  was  stalled 
on  the  track.  Such  negligence  was,  however,  at  a  time 
when  the  car  was  more  than  200  feet  from  the  crossing 
and  at  a  time  before  appellee  knew  that  the  car  was 
approaching.  The  jury  in  answer  to  an  interrogatory 
found  that,  after  appellee  discovered  the  approach  of 
the  car,  he  did  not  have  time  to  run  down  the  track 
toward  the  approaching  car  and  signal  it  to  stop. 

By  the  general  verdict  the  jury  found  that  appellant 
had  the  last  clear  chance  to  prevent  the  accident,  and 
that  it  failed  to  avail  itself  of  that  opportunity.  The 
special  facts  found  are  not  such  as  will  prevent  a  recov- 
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ery  on  the  theory  of  last  clear  chance.    There  was 
therefore  no  error  in  overruling  the  motion  for  judg- 
ment non  obstante. 
Judgment  affirmed. 


Newark  Fire  Insurance  Company  r.  Martins- 
ville Harness  Company. 

[No.  10,458.    Filed  October  27,  1920.] 

1.  Insurance. — Fire  Insurance. — Comditiona  Precedent, — Notice 
of  Loss, — Where  a  policy  of  fire  insurance  provided  that  in- 
sured should  give  immediate  notice  of  loss  to  the  insurer,  such 
notice  was  a  condition  precedent  on  plaintiff  to  show  substcm- 
tial  compliance  with  such  provision,  unless  its  requirements 
were  waived,    p.  16. 

2.  Insurance. — Fire  Insurance, — Action  on  Policy. — Failure  to 
Find  Insured^s  Ownership  of  Property  Damaged. — ^In  an  ac- 
tion on  a  fire  insurance  policy,  a  finding  that  plaintiff  was  the 
owner  of  the  property  insured  at  the  time  of  the  fire  was 
necessary  to  show  his  insurable  interest,    p.  16. 

3.  Insurance. — Fire  Insurance, — Action  on  Policy, — Failure  to 
Find  Essential  Facts, — Effects, — In  an  action  on  a  fire  insur- 
ance policy,  failure  to  find  that  insured  gave  notice  of  loss  as 
required  by  the  policy,  and  was  the  owner  of  the  property 
insured  at  the  time  of  the  fire,  was  a  finding  agfainst  insured 
as  to  each  of  such  facts,    p.  16. 

4.  Insurance. — Fire  Insurance, — Reformation  of  Policy, — Find- 
ings.^^ufficiency,^ln  an  action  to  refoiro  a  fire  insurance 
policy,  findings  that  plaintiff  intended  that  his  policy  should 
cover  and  insure  his  entire  stock  of  merchandise,  and  that 
insurer's  agent  had  been  instructed,  but  by  mistake  of  the 
agent  the  stock  was  erroneously  described  as  to  the  building 
in  which  it  was  located,  were  sufficient  to  warrant  a  conclu- 
sion of  law  that  the  policy  be  reformed  in  respect  to  such 
erroneous  description,    p.  17. 

From  Morgan  Circuit  Court;  Nathan  A.  Whitaker, 
Judge. 

Action  by  the  Martinsville  Harness  Company  against 
the  Newark  Fire  Insurance  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Reversed. 
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Burke  G.  Slaymaker,  for  appellant. 
John  E.  Sedwicky  for  appellee. 

Nichols,  J. — Action  by  appellee  against  appellant  to 
reform  a  written  policy  of  insurance  covering  a  stock 
of  merchandise,  and  for  recovery  on  the  policy  when  so 
reformed.  The  policy,  which  was  the  New  York  stand- 
ard form,  and  which  was  made  a  part  of  the  complaint, 
contained  the  following  provision  as  to  notice : 

"If  fire  occurs  the  insured  shall  give  immediate 
notice  of  any  loss  thereby  in  writing  to  this  com- 
pany, protect  the  property  from  further  damage, 
fortiiwith  separate  the  damaged  and  undamaged  per- 
sonal property,  put  in  the  best  possible  order,  make  a 
complete  inventory  of  same,  stating  the  quantity 
and  cost  of  each  article  and  the  amount  claimed 
thereon;  and  within  sixty  days  after  the  fire,  un- 
less such  time  is  extended  in  writing  by  the  com- 
pany, shall  render  a  statement,  to  this  company, 
signed  and  sworn  to  by  said  insured,  stating  the 
knowledge  and  belief  of  the  insured  as  to  the  time 
and  origin  of  the  fire;  the  interest  of  the  insured 
and  all  others  in  the  property;  the  cash  value  of 
each  item  thereof  and  the  amount  of  loss  thereon ; 
all  incumbrances  thereon;  all  other  insurance, 
whether  valid  or  not,  covering  any  of  said  prop- 
erty; and  a  copy  of  all  descriptions  and  schedules 
in  all  policies ;  any  changes  in  the  title,  use,  occupa- 
tion, location,  possession,  or  exposures  of  said  prop- 
erty since  the  issuing  of  this  policy ;  by  whom  and 
for  what  purpose  any  building  herein  described  and 
the  several  parts  thereof  that  were  occupied  at  the 
time  of  the  fire." 

The  cause  was  put  at  issue  by  a  general  denial,  and 
submitted  to  the  court  for  trial.  On  September  9, 1918, 
the  court  stated  and  filed  its  special  finding  of  facts, 
upon  which  it  stated  conclusions  of  law  that  appellee 
was  entitled  to  have  the  policy  reformed  and  to  recover 
thereon,  when  so  reformed,  from  appellant  $107. 
Judgment  was  rendered  for  appellee  accordingly.  Ap- 
pellant duly  excepted  to  each  of  the  conclusions  of  law. 
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and  on  appeal  relies  for  reversal  on  error  of  the  court 
in  stating  each  of  the  same. 

The  special  finding  of  facts  is  silent  as  to  any  notice 
or  proof  of  loss  to  conform  to  the  provisions  of  the  pol- 
icy above  quoted,  nor  does  it  appear  by  the  find- 

1.  ing  that   such  notice  and  proof  was   in   any 
manner  waived.     Such  notice  was  a  condition 

precedent  to  appellant's  liability,  and  it  was  incumbent 
on  appellee  to  show  a  substantial  compliance  with  the 
condition.  Commercial  Union,  etc.,  Co.  v.  State,  ex  rcL 
(1888),  113  Ind.  331,  15  N.  E.  518;  Indiana  Ins.  Co.  v. 
Capehart  (1886),  108  Ind.  270,  8  N.  E.  285;  Phemx 
Ins.  Co.  V.  Pickel  (1891),  3  Ind.  App.  332,  29  N.  E.  432; 
Hanover  Fire  Ins.  Co.  v.  Johnson  (1901),  26  Ind.  App. 
122,  126,  57  N.  E.  277;  Fidelity,  etc.,  Co.  v.  Sanders 
(1904),  32  Ind.  App.  448,  451,  70  N.  E.  167;  Shedd  V. 
American  Credit,  etc.,  Co.  (1911),  48  Ind.  App.  23,  95 
N.  E.  316;  Hatch  v.  U.  S.  Casualty  Co.  (1908),  197 
Mass.  101,  83  N.  E.  398,  14  L.  R.  A.  (N.  S.)  503,  125 
Am.  St.  332,  14  Ann.  Gas.  290. 

There  is  no  finding  that  appellee  was  the  owner  of 

the  property  insured  at  the  time  of  the  fire.    Such  a 

finding  was  necessary  to  show  appellee's  insur- 

2.  able    interest.    Home    Ins.    Co.,    etc.    v.    Duke 
(1881),  75  Ind.  535;  Indiana,  etc.,  Ins.  Co.  V. 

Bogeman  (1891),  4  Ind.  App.  237,  30  N.  E.  7;  Vernon 
Ins.  Co.  V.  Bank,  etc.  (1902),  29  Ind.  App.  678,  65  N. 
E.  23;  Aurora  Fire  Ins.  Co.  V.  Johnson  (1874),  46  Ind. 
315;  Insurance  Co.,  etc.  V.  Hegewald  (1904),  161  Ind. 
631,  638,  66  N.  E.  902. 
A  failure  to  find  each  of  these  facts  was  a  finding 
against  appellee  as  to  each  of  them.    Roder  v. 

3.  Miles  (1916),  61  Ind.  App.  4,  111  N.  E.  340; 
Mendenhall  V.  Farmers  Ins.  Co.  (1915),  183  Ind. 

694,  110  N.  E.  60;  Donaldson  V.  State,  ex  rel.  (1906), 
167  Ind.  553,  78  N.  E.  182. 
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Appellants  contend  that  the  court  erred  in  its  conclu- 
sion of  law  which  was  to  the  effect  that  the  appellee 
was  entitled  to  have  his  policy  reformed  as  to  the 

4.  description  of  the  building  in  which  the  property 
destroyed  was  located.  In  the  special  finding  of 
facts  the  court  found  that  appellee  intended  that  his  pol- 
icy should  cover  and  insure  his  entire  stock  of  merchan- 
dise, but  by  a  mistake  of  the  agent  of  appellant  the 
stock  was  erroneously  described  as  to  the  building  in 
which  it  was  located.  Appellee  did  not  know  until  after 
the  fire  that  appellant's  agent  had  written  the  wrong 
description  in  the  policy.  Such  agent  had  been  directed 
by  appellee  to  insure  his  entire  stock  of  merchandise, 
and  the  policy  of  insurance  was  intended  to  cover  the 
entire  stock  in  the  buildings  in  which  it  was  at  the  time 
actually  located.  We  think  these  facts  were  sufficient 
to  justify  the  conclusion  of  law  as  stated  by  the  court. 

In  the  case  of  German  Fire  Ins.  Co.  V.  Gueck  (1889), 
130  111.  345,  23  N.  E.  112,  6  L.  R.  A.  835,  it  was  held 
that,  if  the  contracting  parties  to  a  policy  of  insurance 
make  a  mistake  in  the  description  of  the  premises  or 
the  names  of  the  insured,  a  court  of  equity,  upon  proper 
proof,  has  jurisdiction  to  reform  the  contract  and  cor- 
rect the  mistake.  An  instructive  case  note  on  the  ques- 
tion of  mistakes  is  found  with  that  case.  See,  also. 
United  States,  etc.,  Ins.  Co.  v.  Emerick  (1914),  55  Ind. 
App.  591, 103  N.  E.  435. 

The  majority  of  the  court  are  of  the  opinion  that 
justice  may  be  best  subserved  by  granting  a  new  trial. 
The  judgment  is  therefore  reversed,  with  instructions 
to  the  trial  court  to  grant  ^  new  trial. 
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Fort  v.  Cummins  et  al. 

[No.  10,51L    Filed  October  27,  1920.] 

1.  Bbokebs. — lndependi.ent  Contrticts.'^Validity.'^A  broker  may 
not  make  an  independent  contract  in  his  own  name.    p.  23.* 

2.  Frauds,  Statute  of. — Sales  of  Goods. — Broker's  Memoranr 
dun^. — Sufficiency. — ^A  broker's  memorandum  of  a  sale  of  a  car- 
load of  potatoes,  showing  a  sale  in  accordance  with  previous 
telegraphic  negotiations,  copies  of  which  were  delivered  to  both 
parties,  was  sufficient  evidence  to  take  the  case  out  of  the  pro- 
hibition of  the  statute  of  frauds,    p.  23. 

3.  Sales. —  Contract. —  Terms. —  Place  of  Delivery.  —  Where  a 
broker's  telegram  requested  the  price  of  a  certain  quantity 
of  potatoes,  and  the  answering  telegram  quoted  a  price  for 
the  potatoes  "delivered,"  which  word  was  included  in  all  sub- 
sequent telegrams  exchanged  in  the  course  of  negotiations  and 
in  the  broker's  memorandum  of  the  sale,  there  was  a  complete 
contract  as  to  place  of  delivery,  which  was  the  place  from 
which  the  initial  telegraphic  inquiry  was  transmitted,    p.  24. 

4.  Sales. —  Breach  of  Contract. —  Action. —  Complaint. —  Suffix 
ciency. — Allegations  of  Performance. — ^A  complaint  for  breach 
of  a  contract  to  purchase  a  carload  of  potatoes  was  sufficient 
although  containing  no  general  averment  that  plaintiff  had 
complied  with  all  the  conditions  on  his  part  to  be  performed, 
where  compliance  appeared  by  specific  averments,    p.  24. 

From  Marion  Superior  Court  ( Al,070) ;  Lmn  D.  Hay, 
Judge. 

Action  by  Zadoc  J.  Fort  against  George  Cummins  and 
another.  From  a  judgment  for  defendants,  the  plaintiff 
appeals.    Reversed. 

Charles  Martindale,  for  appellant. 

Josh  E.  Fhrea  and  Frank  Seidensticker,  for  appellees. 

Nichols,  J. — Action  by  appellant  against  appellees 
to  recover  damages  in  the  sum  of  $475  for  the  breach  of 
a  contract  to  purchase  a  carload  of  potatoes. 

The  facts  as  set  forth  in  the  second  amended  com- 
plaint, briefly  stated,  are  as  follows :  That  appellant  is 
a  dealer  in  potatoes  in  Denver,  Colorado ;  that  appellees 
are  dealers  in  potatoes  in  Indianapolis,  Indiana;  that 
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C.  L.  Dietz  and  Company  are  general  merchandise 
brokers ;  that  C.  L.  Dietz  and  Company  held  themselves 
out  and  were  known  by  both  appellant  and  appellees  to 
be  bonded  brokers  under  the  Produce  Reporter  Com- 
pansr's  System,  and  that  all  contracts  negotiated  by  them 
were  and  are  governed  by  the  trading  rules  and  grades 
thereof.  That  on  February  21,  1917,  the  said  C.  L. 
Dietz  and  Company  sent  to  appellant,  and  appellant  re- 
ceived, the  following  telegram: 

"Indianapolis,  Ind.    956  A.M.  Feb.  21,  1917. 

Z.  J.  Fort  Prod.  Co. 

Denver,  Col. 

Wire  best  delivered  price  five  cars  best  Colorado 
Whites. 

C.  L.  Dietz  &  Co.'' 

That  the  words  "Colorado  whites''  used  in  the  mes- 
sage meant  Colorado  white  potatoes. 

That  on  Feb.  22,  1917,  appellant  sent  to  C.  L.  Dietz 
and^  Company,  and  C.  L.  Dietz  and  Company  received 
from  appellant,  the  following  telegram: 

"Denver,  Col.  2/22/17. 

C.  L.  Dietz  &  Company, 

Indianapolis,  Ind. 

Whites  or  Burbanks  Five  Dollars  Five  Cents  cwt 
delivered. 

Z.  J.  Fort  Produce  Company.' 


» 


That  afterwards  and  on  said  last-mentioned  date, 
said  C.  L.  Dietz  and  Company  sent  to  appellant,  and  ap- 
pellant received,  the  following  telegram: 

"Indianapolis,  Ind.  12:08  P.  Feb.  22,  1917. 

Z.  J.  Fort  Prod.  Co. 

Denver,  Colorado. 

Sold  Cummins  Arszman  Hartsock  each  one  car 
Whites  Shideler  two  cars  Whites.  Afrup  cwt  De- 
livered Befek. 

C.  L.  Dietz  &  Co." 

That  said  telegram  was  intended  to  mean  that  there 
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were  sold  to  the  parties  named  the  quantities  therein 
stated  at  "$5.05  per  cwt.  delivered  confirm  five  cars." 
That  on  said  last-mentioned  date,  appellant  sent,  and 
C.  L.  Dietz  and  Company  received  from  appellant,  the 
following  telegram: 

"Denver,  Col.  2/22/17 

C.  L.  Dietz  &  Co. 

Indianapolis,  Ind. 

Confirm  Schaub,  Vondersaar  Bruno  Cummins 
Arszman  Hartsock  car  each.  Shideler  two  cars. 
Prompt  shipment  if  cars  obtainable.  All  your 
other  orders  are  filled.  Don't  sell  more  until  ad- 
vised. 

Z.  J.  Fort  Produce  Company." 

That  afterwards,  on  February  22,  1917,  C.  L.  Dietz 
and  Company  delivered  to  appellant  and  to  appellees  a 
broker's  confirmation  in  writing  and  being  a  memo- 
randum in  writing  of  the  terms  of  the  purchase  and 
sale  negotiated  between  appellant  and  appellees,  which 
memorandum  in  writing  is  as  follows: 

"C.  L.  Dietz  &  Co. 

Indianapolis,  Feb.  22;  1917. 
302-303  Majestic  Building, 

Sold  as  agents  G.  W.  Cummins  &  Co.  Indian- 
apolis, Ind.  For  account  of  Z.  J.  Fort  Pro/iuce 
Co.  Denver  Col.  1  car  best  sacked  Col.  Round 
White  at  $5.05  cwt.  delivered.  Prompt  shipment. 
As  per  exchange  of  telegrams  today. 

Bonded  Brokers 
C.  L.  Dietz  &  Co." 

That  appellant  promptly  loaded  369  sacks  of  potatoes 
of  the  kind  and  quality  specified  in  said  order  and  con- 
tract, all  weighing  42,620  pounds,  into  car  PFE  7386 
and  delivered  same  to  a  common  carrier  at  Denver, 
Colorado,  receiving  therefor  a  bill  of  lading  to  appel- 
lant, which  said  bill  of  lading  was  attached  to  draft  and 
forwarded  to  an  Indianapolis  bank  for  delivery  to  ap- 
pellees upon  the  payment  of  the  amount  of  said  draft. 
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That  said  potatoes  arrived  in  Indianapolis,  March  15, 
1917,  and  appellees  were  notified  of  their  arrival.  That 
appellees  failed  or  refused  to  accept  or  pay  for  said  po- 
tatoes. That  potatoes  declined  in  value  between 
February  22,  1917,  and  March  5,  1917.  That  the  con- 
tract price  for  same  was  $2,152.31.  That  appellant 
was  obliged  to  sell  same  upon  the  market  in  Indian- 
apolis at  a  price  of  $1,703.16.  That  appellant  had  noti- 
fied appellees  of  its  intention  to  store  said  potatoes  and 
to  sell  them.  That  demand  was  made  of  appellees  by 
appellant  for  the  sum  of  $449.15. 

Demurrer  to  the  second  amended  complaint  being  sus^ 
tained,  appellant  abiding  the  ruling  thereon  and  declin- 
ing to  further  plead,  prosecutes  this  appeal,  assigning 
as  error  the  action  of  the  court  in  sustaining  the  de- 
murrer to  the  second  amended  complaint. 

It  is  contended  by  appellees  that  there  is  no  averment 
in  the  complaint  that  C.  L.  Dietz  and  Company  were 
appellee's  agents  duly  authorized  to  sign  the  memo- 
randum of  the  alleged  order.  There  is,  however,  an 
allegation  that  said  Dietz  and  Company  were  brokers 
and  as  such  negotiated  the  sale,  and  that  they  furnished 
to  the  buyer  and  to  the  seller  a  memorandum  of  the  sale, 
a  copy  of  which  is  set  out  in  the  complaint. 

In  the  case  of  Butler  v.  Thomson  (1875),  92  U.  S. 
412,  23  L.  Ed.  684,  plaintiff  employed  certain  brokers 
of  the  city  of  New  York  City  to  make  sale  for  him  of 
iron,  which  the  brokers  did,  and  made  the  following 
memorandum  thereof: 

"New  York,  July  10,  1867. 

"Sold  for  Messrs.  Butler  &  Co.,  Boston,  to 
Messrs.  A.  A.  Thomson  &  Co.,  New  York,  seven 
hundred  and  five  (705)  packs  first  quality  Russia 
sheet-iron,  to  arrive  at  New  York,  at  twelve  and 
three-quarters  (12%)  cents  per  pound,  gold,  cash, 
actual  tare.    Iron  due  Sept.  1  '67. 

"White  &  Hazard,  Brokers." 
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It  was  held  that  the  contract  was  signed  by  the  agent 
of  both  parties,  the  buyer  and  the  seller,  and  was  a  per- 
fect, obligatory  contract  upon  both  the  parties  thereto. 
In  the  case  of  Reid  V.  Alaska  Packing  Co.  (1903),  43 
Ore.  429,  73  Pac.  337,  C.  M.  Weber  and  Company, 
brokers  of  Chicago,  on  April  3,  1899,  contracted  to  sell 
and  deliver  to  plaintiff,  for  account  of  the  defendant, 
2,500  cases  of  salmon,  delivering  memorandum  of  the 
contract  to  defendant  as  follows : 


'Chicago,  April  3rd,  1899. 

'Sold  to  Reid,  Murdoch  &  Co. 
For   account   of   Alaska    Fishermen    Pkg.    Co. 
Astoria,    Oregon.     (Then   follows   description   of 
merchandise,  and  terms.) 

(Signed) 

"C.  M.  Weber  &  Co.'' 

The  court  says  that  "enough  does  appear,  however, 
to  show  that  the  contract  was  made  by  a  firm  of  brok- 
ers, probably  acting  as  the  agents  of  both  parties — of 
the  defendant  to  sell,  and  of  the  plaintiff  to  buy.  The 
memorandum  delivered  by  them  to  the  defendant 
through  Patton  is  in  form  a  sold  note.  It  is  probable 
they  delivered  a  bought  note  to  the  plaintiff,  and  en- 
tered the  contract  in  their  books.  If  so,  their  signature 
was  the  signature  of  both  parties,  and,  if  the  notes  were 
retained  without  objection  by  both  parties,  the  contract 
is  mutually  binding  upon  them,  and  is  a  good  contract  of 
sale  and  purchase." 

In  the  case  of  Newberry  v.  Wall  (1881) ,  84  N.  Y.  576, 
it  was  held  that  a  broker's  note,  or  memorandum  of 
sale  of  goods,  containing  the  names  of  the  vendor  and 
vendee  and  the  terms  of  sale,  and  delivered  to  both  par- 
ties, makes  a  valid  contract  of  sale  within  the  statute 
of  frauds. 

In  the  case  of  Coddington  V.  Goddard  (1860),  82 
Mass.  (16  Gray)  436,  it  was  held  that  an  entry  of  a 
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contract  of  sale  and  purchase  made  by  a  broker  in  his 
books,  in  the  regular  course  of  his  business,  which  states 
the  date,  the  full  names  of  both  parties,  a  description 
of  the  goods  sold,  and  the  terms  of  the  bargain,  al- 
though not  subscribed  by  any  one,  is  a  sufficient  memo- 
randum in  writing  ^thin  the  statute  of  frauds. 

The  above  cases  are  distinguished   from  Haas  V. 
Rustan  (1895),  14  Ind.  App.  8,  42  N.  E.  298,  56  Am.  St. 
288,  in  that,  in  that  case,  the  broker  made  an  in- 
!•    dependent  contract  without  the  knowledge  or  con- 
sent of  his  principal  and  beyond  the  authority  of 
his  principal,  making  himself  individually  responsible, 
and,  after  discharg^ing  his  individual  liability,  he  sought 
to  recover  of  his  principal.    A  broker  may  not  make 
an  independent  contract  in  his  own  name.    9  C.  J.  524. 
In  the  instant  case  the  brokers  by  their  memorandum 
delivered  to  both  parties,  showed  a  sale  to  appellees  for 
account  of  appellant,  as  per  exchange  of  tele- 
2.    grams  which  are  set  out,  thereby,  in  harmony 
with  the  above  authorities,  taking  the  case  out  of 
the  prohibition  of  the  statute  of  frauds. 

Appellees  contend  that  there  was  no  agreement  as  to 
the  place  of  delivery,  and  that  therefore  the  place  of 
delivery  was  at  Denver,  Colorado,  where  the  goods  were 
at  the  time  of  sale.  There  would  be  merit  in  the  con- 
tention, had  the  original  telegram  read,  "Wire  best  price 
five  cars  best  Colorado  Whites,"  and  had  the  answer 
thereto  read,  "Whites  or  Burbanks  Five  Dollars  Five 
Cents  cwt.'*  Clearly,  with  such  a  telegram,  the  place  of 
delivery  would  not  have  been  agreed  upon,  and  the  place 
would  have  been  in  Denver ;  but  the  first  telegram  read, 
"Wire  best  delivered  price  five  cars  best  Colorado 
Whites."  And  the  answer  reads,  "White  or  Burbanks 
Five  Dollars,  Five  Cents  cwt.  delivered." 

All  subsequent  telegrams  and  the  memorandum  in- 
cluded the  word  "delivered."    Why  add  the  word  "de- 
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livered"  if  it  has  no  meaning?    We  hold  that  it 

3.  made  the  contract  complete  as  to  delivery,  fixing 
the  place  of  delivery  at  Indianapolis,  the  place 

from  which  the  initial  telegram  was  sent.  The  com- 
plaint avers  the  shipment  of  the  merchandise  to  appel- 
lant at  Indianapolis,  with  a  bill  of  lading,  and  with  in- 
struction to  notify  appellees  of  arrival,  which  was  done, 
the  car  was  tendered  to  appellees,  and  they  refused  to 
accept  without  giving  a  reason  therefor  that  can  be  con- 
sidered in  this  case.  It  appears  by  complaint  that  ap- 
pellees were  duly  notified  by  appellant  that  he  would 
store  the  potatoes  and  sell  them  for  the  account  of  appel- 
lees, holding  them  for  all  loss.  Again  appellees  were 
given  an  opportunity  to  accept  as  invoiced,  after  which 
the  sale  for  the  account  of  appellees.  This  was  suffi- 
cient, and  appellees  may  not  complain  for  they  were 
given  every  opportunity  to  protect  themselves. 

It  is  true  that  the  complaint  contains  no  gen- 

4.  eral  averment  that  the  appellant  had  complied 
with  all  the  conditions  on  his  part  to  be  per- 
formed, but  this  appears  by  specific  averments. 

As  we  view  this  transaction,  it  presents  a  breach  of 
a  valid  contract  of  sale.  The  judgment  is  reversed, 
with  instructions  to  the  trial  court  to  overrule  the  de- 
murrer to  the  complaint  and  for  further  proceedings. 


Indiana  Truck  Farm  Company  v.  Town  of 

Schneider  et  al. 

[No.  10,789.    Filed  October  28,  1920.] 

1.  Municipal  Corporations. — Public  Improvements, — Sidewalks. 
— Decla/ratory  Resolution, — Validity. — Certainty, — A  declara- 
tory resolution  for  the  construction  of  a  cement  sidewalk  is 
not  void  for  uncertainty  because  it  provides  for  a  foundation 
of  "cinders,  sand  or  other  equivalent  material,"  the  alternative 
materials  merely  giving  lot  owners  and  contractors  an  option 
to  use  the  most  available  materials  in  the  foun^Lation  which 


MAY  TERM,  1920.  25 


Indiana  Truck  Farm  Co.  v.  Town  of  Schneider — 1A  Ind.  App.  24. 

in  no  way  affected  the  requirement  that  a  cement  wall  be  con- 
structed. {City  of  Bluff  ton  V.  Miller  [1904],  33  Ind.  App.  521, 
distinguished.)     p.  27. 

2.  Municipal  Corporations.  —  Public  Improvements. — Side- 
wcUks. — Decla/ratory  Resolution. — Validity. — A  declaratory  reso- 
lution for  the  construction  of  a  sidewalk  adopted  by  a  town 
board  of  trustees  pursuant  to  §9005a  Bums  1914,  Acts  1913 
p.  744,  is  not  void  because  the  grade  for  the  sidewalks  had 
not  theretofore  been  established,  as  recited  in  the  resolution, 
which  provided  for  construction  according  to  plans  and  speci- 
fications on  file  in  the  clerk's  office,  where  it  appeared  that, 
previously  to  the  adoption  of  the  resolution,  the  engineer  for 
the  town  had  delivered  to  the  clerk  for  the  use  of  the  board 
profiles^  and  specifications  from  which  the  grade  line  of  the 
proposed  walk  could  be  determined,    p.  28. 

3.  MuNiaPAL  Corporations. — Public  Improvements. — Sidewalks. 
—  Contract  Covering  Sepa/rate  Improvements. —  Validity. — 
Where  a  town  board  of  trustees  adopted  separate  declaratory 
resolutions  for  the  construction  of  three  connecting  portions  of 
sidewalk,  a  single  contract  covering  all  portions  of  the  work 
was  not  invalid,    p.  29. 

4.  Municipal  Corporations. — Public  Im/provements. — Sidewalks. 
— Contract. — Validity. — Establishment  of  Grades  by  Engineer. 
— A  contract  for  the  construction  of  a  sidewalk  which  author- 
izes the  establishment  of  grades  and  the  making  of  cuts  under 
the  direction  of  the  engineer  is  not  invalid  as  delegating  dis- 
cretionary powers  to  him,  where  a  further  provision  gave  the 
engineer  full  supervision  according  to  the  plans,  so  that  his 
duties  were  thereby  wholly  ministerial,    p.  29. 

5.  Municipal  Corporations. — Public  Improvements. — SidevxUks. 
— Contract. — Validity. — Plans  and  Specifications. — Requisites, 
— Since  §9005e  Bums  1914,  Acts  1913  p.  749,  authorizing  fore- 
closure of  a  sidewalk  constructor's  lien  on  each  lot  for  an 
amount  sufficient  only  to  cover  the  cost  of  the  walk  in  front 

.  of  that  lot,  was  repealed  by  Acts  1917  p.  683  (§9005e  Bums' 
Supp.  1918),  which  provided  a  different  method  of  procedure, 
a  contract  for  the  construction  of  sidewalk  was  not  invalid 
because  the  plans  and  specifications  did  not  determine  in  ad- 
vance the  area  of  the  walk  and  the  volume  of  cuts  or  fills  in 
front  of  each  lot,  as  required  under  the  original  statute,    p.  30. 

From  Lake  Circuit  Court ;  E.  Miles  Norton,  Judge. 

Action  by  the  Indiana  Truck  Farm  Company  against 
the  town  of  Schneider  and  others.  From  a  judgment 
for  defendants,  the  plaintiff  appeals.    Affirmed. 
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/.  Will  Belshaw,  Frank  B.  Patee  and  Herbert  T. 
Johnson,  for  appellant. 

George  E.  Hershinan,  Victor  K.  Roberts  and  Edwin 
F.  Knight,  for  appellees. 

Nichols,  J. — ^Action  by  appellant  to  enjoin  appellees 
from  proceeding  with  the  construction  of  a  cement  side- 
walk ordered  by  the  town  of  Schneider,  and  to  be  built 
by  appellee  Eugene  H.  Crowell,  as  contractor,  and  to 
enjoin  the  levying  and  spreading  of  assessments  of 
benefits  therefor  upon  appellant's  real  estate  apd  to  de- 
cree the  steps  subsequent  to  the  declaratory  resolutions 
by  appellee  town  invalid.  The  issues  were  formed  by 
an  amended  complaint,  to  which  appellees  answered  by 
general  denial.  The  complaint  is  quite  long  and  it  is 
not  necessary  to  set  it  out  for  the  purposes  of  this  de- 
cision. The  case  was  submitted  to  the  court  for  trial, 
and  there  was  a  finding  and  judgment  in  favor  of  the 
appellees  that  appellant  take  nothing  by  its  complaint. 

The  error  assigned  and  relied  on  for  reversal  is  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial. 
This  motion  is  based  on  two  grounds,  namely,  that  the 
decision  is  not  sustained  by  sufficient  evidence,  and  that 
the  decision  is  contrary  to  law. 

It  appears  by  the  evidence  that  on  August  2,  1917, 
the  town  board  of  appellee  town  passed  declaratory 
resolution  No.  1  for  the  construction  of  a  sidewalk  in 
said  town.  At  the  same  time  the  said  board  passed  de- 
claratory resolutions  Nos.  2  and  3  for  the  construction 
of  two  other  pieces  of  sidewalk  connecting  with,  and 
extending  on  beyond,  the  work  involved  in  the  first  de- 
claratory resolution,  the  last  two  being  like  the  iSrst 
except  as  to  the  description.  In  due  course  of  pro- 
cedure, and  after  the  landowners  whose  lands  abutted 
on  the  proposed  improvement  had  been  notified  to  con- 
struct as  provided  in  §3,  Acts  1913  p.  749,  being  §9005c 


MAY  TERM.  1920.  27 

Indiana  Truck  Farm  Co.  v.  Town  of  Schneider — 74  Ind.  App.  24. 

Bums  1914,  and  after  they  had  failed  so  to  construct, 
on  July  15,  1918,  appellee  town  entered  into  the  con- 
tract involved  with  appellee  Crowell  for  the  construc- 
tion of  the  sidewalks  described  in  the  declaratory 
resolutions  aforesaid. 

Appellant  complains  that  the  resolutions  were  void 
for  uncertainty  in  that  they  required  the  sidewalk  to  be 

laid  on  a  suitable  foundation  of  ''cinders,  sand  or 
1.    other  equivalent  materiaV*  and  that  it  be  made  of 

crushed  stone  or  gravel.  There  is  no  uncertainty 
here  of  which  appellant  may  complain.  Had  it  chosen 
to  construct  the  part  of  the  improvement  in  front  of  its 
property,  as  it  had  a  right  and  opportunity  to  do,  it  had 
its  option  to  use  as  a  foundation  or  base,  and  in  making 
the  sidewalk,  any  of  the  materials  specified,  all  of  which 
are  in  common  use  and  unpatented  and,  because  of  the 
choice  of  material  which  it  might  have  used,  such  an  op- 
tion, because  of  convenience,  might  have  been  much  to 
its  advantage.  As  to  the  bidders,  there  was  no  uncer- 
tainty. All  bidders  were  on  an  equality,  and  if  one 
material  was  more  easily  obtainable  than  the  others,  it 
was  necessarily  so  to  all  bidders,  and  the  property  own- 
ers had  the  benefit  of  it  in  the  unrestrained  competition 
in  bidding.  It  clearly  appears  that  the  contract  was  let 
to  the  lowest  bidder  and  there  is  no  charge  in  the  com- 
plaint or  no  proof  of  any  fraud  in  the  transaction.  A 
similar  question  was  decided  against  appellant's  conten- 
tion in  City  of  Connersville  V.  Merrill  (1895),  14  Ind. 
App.  303,  42  N.  E.  1112.  The  case  cited  is  distinguished 
from  City  of  Bluff  ton  v.  MiUer  (1904),  33  Ind.  App. 
521,  70  N.  E.  989,  in  that  the  general  character  of  the 
walk  was  to  be  of  stone,  while  in  the  Bluffton  case  the 
materials  in  the  various  kinds  of  improvements  were 
entirely  different,  requiring  different  specifications. 
The  case  at  bar,  like  the  Connersville  case,  makes  no 
substantial  variation  in  the  kind  of  material  to  be  used 


28  APPELLATE  COURT  OF  INDIANA, 

Indiana  Truck  Farm  Co.  v.  Town  of  Schneider — 74  Ind.  App.  24. 

for  the  sidewalk ;  in  either  event  a  cement  sidewalk  was 
to  be  constructed,  the  choice  being  between  a  crushed 
stone  or  a  gravel  filler,  both  materials  being  unpatented 
and  in  common  use.  See  also  Martindale  v.  Tovm  of 
Rochester  (1908),  171  Ind.  250,  86  N.  E.  321. 

The  declaratory  resolution  provided  that  "the  surface 
of  said  walk  shall  be  laid  according  to  the  grade  hereto- 
fore established  by  the  board  of  trustees  of  said 

2.  town,"  but  appellant  says  that  no  grade  had  been 
previously  established.  The  resolution  provides 
for  construction  "according  to  the  plans  and  specifica- 
tions for  said  walk,  now  on  file  with  the  clerk  in  the 
clerk's  office  in  the  town  of  Schneider,  Indiana ;  that  the 
surface  shall  be  laid  according  to  the  grade  heretofore 
established  by  the  board  of  trustees."  The  notice  for 
bids  states  that  at  the  time  of  adopting  the  declaratory 
resolution  the  board  "immediately  adopted  and  required 
to  be  placed  on  file  in  the  office  of  the  town  clerk  of  said 
town  detailed  plans  and  specifications  of  said  sidewalk." 
Witness  L.  J.  Little,  the  engineer  who  drew  the  profile, 
says  that  he  had  it  ready  for  them  when  they  said  they 
wanted  it  in  their  August  meeting  in  1917 ;  that  he  had 
three  sets  of  specifications  ready  for  them,  which  he 
delivered  to  the  town  clerk  at  or  before  the  August 
meeting.  This  was  certainly  some  evidence  of  the 
proper  adoption  of  the  plans  and  specifications,  which 
was  all  the  statute  required.  Witness  Little  further 
testified  that  from  the  profile  he  would  be  able  to  de- 
termine various  cuts  and  fills,  at  the  various  places,  and 
the  grade  line  of  the  proposed  sidewalk,  and  the  relative 
proportion  of  the  sidewalk  to  each  lot.  We  find  no  un- 
certainty of  which  appellant  may  complain,  or  that 
would  render  the  proceedings  void. 

There  is  no  merit  to  the  objection  to  the  contract  that 
it  included  the  three  jobs  in  one  contract.  If  the  trus- 
tees, in  their  discretion,  determined  that  the  work  could 
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be  done  to  the  best  advantage,  and  for  the  least 

3.  cost,  under  one  contract,  it  was  proper  for  them  to 
act  accordingly.    Martindale  V.  Town  of  Roches- 
ter y  supra;  Boyd  V.  Murphy  (1891),  127  Ind.  174,  25  N- 
E.  702. 

Appellant  says  that  the  contract  is  void  for  the  reason 
that  it  is  contrary  to  public  policy  in  this,  that  the  con- 
tractor is  to  establish  grades  and  make  cuts  ac- 

4.  cording  to  and  under  the  direction  of  the  engineer 
in  charge,  citing  as  authority  City  of  Bluffton 

V.  Miller,  supra.  In  that  case  it  was  held  that  a  con- 
tract for  a  street  improvement  which  left  the  character 
of  the  improvement  and  the  nature  of  some  of  the  ma- 
terials to  be  used  to  the  determination  of  the  engineer 
was  invalid.  The  court,  quoting  from  Smith  v.  Duncan 
(1881) ,  77  Ind.  92,  held  that :  "  'The  law  does  not  con- 
template the  delegation  of  such  powers  to  t^at  officer.' " 
We  fully  agree  with  the  principle  announced,  but  in  this 
case  the  same  provision  of  the  contract  from  which  ap- 
pellant takes  its  statement  of  the  powers  of  the  engineer 
above  mentioned  says  further  on  that  "said  engineer 
shall  have  full  supervision  over  the  entire  work  and  the 
direction  of  the  same  according  to  the  plans,  profile  and 
specifications  herein  referred  to"  By  this,  it  is  clear 
that  there  was  no  delegation  of  discretionary  powers, 
and  that  the  engineer's  supervision  and  decisions  must 
be  in  accordance  with  the  plans,  profile  and  specifica- 
tions which  had  theretofore  been  adopted.  His  duties 
were  wholly  ministerial,  as  his  acts  were  wholly  con- 
trolled by  the  plans,  profile  and  specifications.  The 
question  has  been  determined  against  appellant  in 
Martindale  V.  Tovm  of  Rochester,  supra.  It  is  ex- 
pressly provided  in  §21  of  the  specifications  that  "in  the 
interpretation  of  the  specifications  the  decision  of  the 
Board  Trustees  of  Schneider,  Indiana,  shall  be  final." 
It  is  next  contended  by  appellant  that  as  the  statute 
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under  which  the  sidewalks  were  ordered  as  originally 
enacted  contemplated  the  foreclosure  of  a  lien  by 
5.  the  contractor  on  each  separate  lot  for  an  amount 
sufficient  only  to  cover  the  cost  of  the  sidewalk 
in  front  of  that  lot,  in  order  to  determine  such  cost,  it 
was  necessary  to  determine  in  advance,  in  the  plans  and 
specifications,  the  area  of  the  walk,  and  the  number  of 
cubic  yards  of  cuts  or  fills  or  of  both,  as  the  case  might 
be,  that  would  be  required  in  constructing  in  front  of 
each  lot.  The  engineer  testified  in  substance  that 
these  items  could  be  determined  from  the  profile;  but 
whether  they  could  or  not  does  not  need  our  considera- 
tion, for  the  foreclosure  method  of  procedure  referred 
to  by  appellant,  as  provided  in  §9005e  Bums  1914,  was 
repealed  by  Acts  1917,  ch.  173,  p.  683,  §9005d  et  seq. 
Bums'  Supp.  1918,  and  a  method  of  procedure  adopted 
in  accord  with  the  act  concerning  municipal  corpora- 
tions, approved  March  6,  1905,  and  the  acts  amendatory 
thereof.  It  is  presumed  that  the  board  of  trustees  had 
before  it  the  act  of  1917,  and  it  appears  that  so  far  it 
has  acted  in  harmony  therewith.  We  do  not  need  to 
discuss  in  this  case  a  condition  arising  in  the  event  that 
certain  property  owners  having  walks  to  build  where 
there  would  be  comparatively  no  cuts  or  fills  required 
had  put  in  their  walks,  while  those  having  deep  cuts 
or  heavy  fills  to  make  failed  to  construct,  for  none  of 
the  property  owners  constructed,  and  the  whole  con- 
tinuous sidewalk,  without  a  break  by  reason  of  any  one 
of  the  property  owners  having  constructed,  was  to  be 
constructed  under  the  contract  as  provided  in  the  act  of 
1905,  supra,  and  the  acts  amendatory  thereof. 

The  evidence  was  sufficient  to  sustain  the  decision  of 
the  court,  and  it  was  not  contrary  to  law.  Judgment 
afiirmed. 
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Southern  Surety  Company  v.  State  of  Indiana, 

EX  REL.  SpRAGGINS  ET  AL. 

[No.  10,508.    Filed  October  28,  1920.] 

1.  Appeal. — Review, — Overruling  Motion  to  Modify  JvdgmenU — 
The  trial  court  properly  overruled  a  motion  to  modify  the 
judgment,  where  it  did  not  seek  a  correction  of  an  erroneous 
entry  of  what  the  court  had  in  fact  adjudged,  but  rather  an- 
other and  entirely  different  judgment,    p.  34. 

2.  GUABDIAN  AND  Wabd. — Filing '  New  Bond. — Release  of  Sure- 
ties.— The  filing  of  a  new  or  additional  bond  by  a  guardian 
does  not  release  the  sureties  on  the  original  bond,  where  no 
application  for  release  has  been  made,  but  the  new  bond  is 
cumulative  in  its  legal  character,  and  the  sureties  are  to  be 
deemed  cosureties,  bound  as  such  to  the  ward,  in  the  propor- 
tion of  the  amounts  of  their  bonds,    p.  34. 

From  Pike  Circuit  Court;  Bomar  Traylor,  Special 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
John  Earl  Spraggins,  a  ward,  against  Cicero  Fittinger, 
the  relator's  guardian,  the  Southern  Surety  Company, 
and  others.  From  the  judgment  rendered,  the  surety 
company  appeals.    Reversed. 

W.  D.  CurU,  for  appellant. 
John  L.  Sumner,  for  appellees. 

Nichols,  J. — ^This  is  an  action  by  the  State  of  Indi- 
ana, on  relation  of  John  Earl  Spraggins,  the  ward, 
against  the  relator's  guardian,  Cicero  Fettinger,  and  the 
sureties  upon  his  several  bonds  for  a  breach  of  trust — 
the  conversion  of  the  funds  to  his  own  use. 

Appellant  has  correctly  stated  that  there  is  no  con- 
troversy between  appellant  and  appellee  relative  to  the 
facts  proved  in  this  case,  and  there  is  no  sharp  conflict 
in  any  of  the  evidence;  and,  under  the  pleadings  and 
evidence  adduced,  it  becomes  the  duty  of  this  court  to 
acquaint  itself  with  the  facts  and  apply  the  law  thereto, 
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and,  if  the  facts  and  law  will  justify,  affirm  the  deci- 
sion of  the  lower  court ;  if  not,  reverse  it. 

The  facts,  briefly  stated,  are  as  follows :  In  August, 
1913,  the  appellee  Fettinger  was  by  the  judge  of  the 
Pike  Circuit  Court  appointed  guardian  of  the  person 
and  property  of  John  Earl  Spraggins,  a  minor,  who  had 
no  personal  property,  and  the  only  real  estate  he  owned 
was  the  real  estate,  the  proceeds  of  the  sale  of  which  by 
the  guardian  are  involved  in  this  action.  At  the  time 
of  appointment  of  said  guardian  he  filed  a  bond  duly 
executed  by  himself  and  the  appellees  McGlasson  and 
Heacock  in  the  sum  of  $100. 

On  September  2,  1913,  said  guardian  procured  an 
order  of  the  Pike  Circuit  Court  to  sell  said  real  estate 
and,  as  a  condition  precedent  to  the  sale  of  the  same, 
complied  with  the  requirements  of  the  statutes  and  filed 
his  additional  bond  with  the  appellees  Everett  L. 
Ashby  and  Frank  A.  Parker  as  sureties  thereon,  in  the 
penal  sum  of  $600.  There  was  no  application  there- 
after to  be  released  from  this  bond.  On  November  3, 
1913,  said  guardian  sold  the  real  estate  for  the  sum  of 
$475,  received  the  cash  therefor,  and  on  November  10, 
1913,  said  guardian  reported  the  sale  to  the  Pike  Cir- 
cuit Court,  with  the  money  received  therefor,  which 
report  of  sale  was  received  and  approved  by  the  court, 
and  the  doings  of  the  guardian  in  the  matter  of  the  sale 
were  by  the  court  in  all  things  approved  and  confirmed. 
On  November  12, 1913,  two  days  after  the  sale  had  been 
by  the  guardian  reported  to  the  court,  the  guardian  filed 
a  new  bond  in  the  penal  sum  of  $1,000,  with  the  appel- 
lant as  sole  and  only  surety  thereon,  which  said  bond 
was  by  the  court  received  and  approved.  The  bond 
was  conditioned  for  the  faithful  performance  of  the  du- 
ties of  his  trust.  At  the  time  said  bond  was  executed 
all  the  money  received  by  the  guardian  was  in  his  hands 
as  such  guardian,  and  had  not  been  by  him  converted  or 
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misappropriated.  This  bond  was  lost,  and,  on  October 
6, 1916,  they  executed  a  duplicate  bond  to  take  the  place 
of  the  first  bond  executed  by  them,  and  as  of  the  date  of 
the  first  bond,  to  wit,  November  10,  1913. 

Appellee  Everett  L.  Ashby  answered  plaintiff's  com- 
plaint in  two  paragraphs ;  one  a  general  denial,  and  the 
other,  an  affirmative  answer,  admitting  the  execution  of 
the  bond  for  the  sale  of  the  real  estate,  and  alleging  the 
facts  of  the  filing  of  the  bond  of  appellant,  the  date  of 
the  filing  of  the  same,  and  the  further  fact  that  at  the 
time  the  new  bond  executed  by  appellant  was  filed  the 
guardian  had  all  the  funds  derived  from  tKe  sale  of  the 
real  estate  in  his  hands,  and  that  no  part  of  it  had  been 
converted  or  misappropriated. 

Cross-complaints  alleging  suretyship  were  filed  re- 
spectively by  appellant  and  by  appellees  Heacock,  Mc- 
Glasson,  Ashby  and  Parker,  each  of  which  was  answered 
by  general  denials. 

The  court,  upon  the  issues  thus  formed,  after  hearing 
the  evidence,  found  for  the  appellee  State,  ex  rel.,  on  its 
complaint  against  the  appellees  Ashby  and  Parker,  and 
also  against  appellant,  and  rendered  judgment  on  such 
finding  as  follows:  "It  is  therefore  considered,  ad- 
judged and  decreed  by  the  court  that  said  sum  of 
$661.21  be  first  levied  and  made  out  of  the  property  of 
the  defendant,  Cicero  Fettinger;  that  if  a  balance  be 
due  thereon  after  said  property  is  exhausted,  said  bal- 
ance be  levied  and  made  of  the  property  of  the  defend- 
ant, Southern  Surety  Company ;  that  if  any  balance  be 
due  thereafter,  then,  in  that  event,  said  balance  be  levied 
and  made  out  of  the  defendants,  Frank  A.  Parker  and 
Everett  L.  Ashby." 

Appellant's  motion  to  modify  the  judgment  was  over- 
ruled, as  was  also  its  motion  for  a  new  trial,  and  these 
rulings  of  the  court  are  assigned  as  error.  It  is  con- 
VOL.  74—3 
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ceded  that  appellees  Heacock  and  McGlasson  are  not 
liable. 

Appellant's  motion  to  modify  the  judgment  was  prop- 
erly overruled.    It  did  not  seek  a  correction  of  an  erro- 
neous  entry   of  what  the   court  had   in   fact 

1.  adjudged,  but  rather  another  and  entirely  differ- 
ent judgment.    Hannah  V.  DorreU   (1881),  73 

Ind.  465;  Strange  V.  Tyler  (1883),  95  Ind.  396;  Dorsey 
V.  Dorsey  (1902),  29  Ind.  App.  248,  64  N.  E.  475. 

The  motion  for  a  new  trial  presents  the  question  of 

the  sufficiency  of  the  evidence,  and  as  to  whether  the 

verdict  was  contrary  to  law.    We  are  of  the 

2.  opinion  that  the  trial  court  erred  in  overruling 
appellant's  motion  for  a  new  trial.    The  question 

here  involved  has  been  so  thoroughly  considered  in  the 
case  of  Rush  V.  State,  ex  rel.  (1898),  19  Ind.  App.  523, 
49  N.  E.  839,  and  the  authorities  so  fully  reviewed  that 
we  do  not  need  further  to  discuss  it.  In  this  case  the 
effect  of  the  judgment  is  to  release  appellees  Parker  and 
Ashby  as  sureties.  In  that  case  the  court  said:  "In 
this  State,  *  *  *^  the  only  way  a  surety  can  be  re- 
leased from  liability  on  an  administrator's  or  guardian's 
bond  is  to  comply  with  the  letter  of  the  statute,  and 
make  his  application  thereunder  for  release.  *  *  * 
We  are  unable  to  find  a  case  in  this  state,  under  our 
statute,  which  holds  that  the  filing  of  a  new  or  addi- 
tional bond,  by  a  guardian,  releases  the  sureties  on  the 
original  bond,  where  no  application  for  release  has  been 
made.  *  *  *  We  are  constrained  to  hold  that  the 
subsequent  bond  filed  by  the  guardian,  was  an  addi- 
tional bond,  cumulative  in  its  legal  character,  and  hence 
did  not  release  the  surety  upon  the  first  bond."  See,  also, 
American  Bonding  Co.  V.  HaU  (1915),  57  Ind.  App.  523, 
106  N.  E.  534.  Appellant's  bond  stood  in  the  same  re- 
lation as  the  second  bond  in  the  case  above  quoted,  and 
as  such  it  was  additional  and  cumulative.    The  bond  of 
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appellees  Parker  and  Ashby  was  not  discharged  by  the 
giving  of  appellant's  bond,  but  both  bonds  remained 
valid,  and  the  sureties  were  to  be  deemed  cosureties, 
bound  as  such  to  the  ward  in  the  proportion  of  the 
amounts  of  their  bonds.  Rtish  V.  State,  ex  reL,  supra; 
Bond  V.  Armstrong  (1882),  88  Ind.  65;  Stevens  V. 
Tucker  (1882),  87  Ind.  109. 

The  judgment  is  reversed,  with  instructions  to  grant 
a  new  trial. 


Aetna  Life  Insurance  CJompany  v.  Doerr. 

[No.  9,245.    Filed  April  6,  1917.    Rehearing  denied  November  2, 
1917.     Transfer  denied  October  28,  1920.] 

1.  Insurance. — Life  Insurance, — Death  From  Excepted  Cause. 
— Rescission. — Return  of  Premiums. — Under  a  policy  of  life  in- 
surance providing  that  if  insured  commits  suicide  within  one 
year,  the  policy  shall  be  void,  .that  the  quarterly  premium  in 
a  stipulated  amount  shall  be  payable  in  advance,  and  that  from 
the  amount  to  be  paid  the  beneficiary  shall  be  deducted  any 
unpaid  premium  for  the  current  policy  year,  insured  having 
paid  the  premium  one  year  in  advance  and  committed  suicide 
during  the  first  quarter,  the  insurer  was  not  required  to  re- 
turn any  portion  of  the  premium  paid  to  avail  itself  of  the 
defense  of  suicide,  since,  the  policy  becoming  void  not  ab  initio 
but  only  upon  insured's  death,  and  being  issued  on  an  annual 
premium  basis,  though  with  the  privilege  of  payment  in  quar- 
terly installments,  the  entire  premium  was  earned  by  carrying 
the  risk  a  part  of  the  first  quarter,    pp.  40,  42,  44. 

2.  iNStJRANCE. — Life  Insuryince. — Death  From  Excepted  Cause, 
— Rescission, — Return  of  Premiums. — ^Where  a  life  insurance 

-company  actually  carries  a  risk,  and  death  occurs  from  an 
excepted  cause,  it  need  not  tender  back  the  premiums  for 
former  periods,  or  for  the  current  period  during  which  such 
death  occurs,  in  order  to  defend,  since  the  premiums  paid 
have  been  earned,    p.  41. 

3.  Insurance. — Life  Insurance. — Policy. — Construction. — ^In  con- 
struing a  policy  of  life  insurance,  every  clause  and  every  word 
should,  when  possible,  have  assigned  to  it  some  meaning,  and 
a  harmonious  whole  made  to  appear,  since  it  will  not  be  pre- 
sumed that  the  parties  intended  any  provision  to  be  meaning- 
less,   p.  43. 
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From  Vanderburgh  Circuit  Court ;  Duncan  C.  Givens, 
Judge. 

Action  by  Elizabeth  Doerr  against  the  Aetna  Life  In- 
surance Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Reversed. 

Cunningham  &  Ortmeyer,  for  appellant. 
George  K.  Denton,  for  appellee. 

Batman,  J. — ^This  is  an  action  by  appellee  against  ap- 
pellant on  a  policy  of  life  insurance.  Issues  were  joined 
and  trial  was  had  by  the  court.  At  appellant's  request 
the  court  made  a  special  finding  of  facts  and  stated  its 
conclusion  of  law  thereon.  Judgment  was  thereupon 
rendered  against  appellant  for  $1,170  and  costs,  from 
which  it  appealed  and  assigned  the  following  errors  on 
which  it  relies  for  reversal: 

Third:  The  court  erred  in  its  conclusion  of  law 
stated  upon  the  special  finding  of  facts.  Fourth :  The 
court  erred  in  overruling  the  appellant's  motion  for  a 
new  trial. 

The  special  finding  of  facts  is  long  and  covers  many 
pages'  of  appellant's  brief.  For  the  sake  of  brevity,  we 
have  greatly  abridged  the  same  and  only  set  out  so 
much  thereof  as  seems  necessary  for  a  proper  under- 
standing of  the  questions  raised  and  determined.  Such 
portion  is  as  follows : 

(1)  That  on  November  10,  1911,  the  defendant  exe- 
cuted and  delivered  to  one  Henry  P.  Doerr  its  policy  of 
insurance  on  his  life  in  the  sum  of  $1,000;  that  said 
policy  contained,  among  others,  the  following  provisions 
in  substance:  The  consideration  for  this  policy  is  the 
application,  and  quarterly  premiums  of  $14.13  to  be 
paid  in  advance  on  the  10th  day  of  November,  Febru- 
ary, May,  and  August  in  each  year  during  its  continu- 
ance.   In  the  event  of  the  death  of  the  insured,  the 
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amount  of  the  policy  shall  be  paid  to  Elizabeth  Doerr, 
wife  of  the  insured,  if  she  survive  him,  less  any  unpaid 
premium  for  the  current  policy  year.  The  company  will 
accept  the  premiums  payable  for  annual,  semiannual  or 
quarterly  periods,  according  to  the  published  rates  for 
such,  at  the  time  this  policy  is  issued,  provided  that  be- 
fore any  change  is  made  from  the  method  of  payment 
herein  stipulated  the  policy  shall  be  forwarded  to  the 
home  office  of  the  company  for  proper  indorsement. 
This  policy  shall  not-take  effect  until  the  first  premium 
hereon  shall  have  been  actually  paid  during  the  good 
health  of  the  insured,  a  receipt  for  which  payment  shall 
be  the  delivery  of  the  policy.  If  any  subsequent  pre- 
mium be  not  paid  when  due  then  this  policy  shall  cease, 
subject  to  the  values  and  privileges  hereinafter  de- 
scribed. (Here  follow  provisions  for  thirty-one  days  of 
grace  with  interest.)  This  policy  and  application  there- 
for constitutes  the  entire  contract  between  the  parties 
hereto,  and  shall  be  incontestable  after  one  year  from 
its  date  of  issue,  except  for  nonpayment  of  premium. 
If  the  insured  shall  commit  suicide  within  one  year  from 
the  date  hereof,  while  sane  or  insane,  this  policy  shall 
be  null  and  void. 

(2)  That  at  the  time  of  the  execution  and  delivery 
of  said  policy,  the  insured  paid  the  first  quarterly  pre- 
mium thereon  in  the  sum  of  $14.13,  and  under  date  of 
November  7,  1911,  executed  to  the  defendant  his  three 
promissory  notes;  each  for  the  sum  of  $14.13,  due  on 
February  7,  May  7,  and  August  7,  1912,  respectively; 
that  on  November  24,  1911,  the  defendant  executed  and 
delivered  to  the  insured  its  three  premium  renewal  re- 
ceipts for  $14.13  each,  dated  February  10,  May  10  and 
August  10,  1912,  respectively,  evidencing  the  payment 
of  the  quarterly  premiums  on  said  policy  due  on  such 
dates. 

(8)     That  the  insured  on  February  7,  1912,  and 
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within  less  than  one  year  from  November  10, 1911,  com- 
mitted suicide  by  causing  his  own  death  with  his  own 
hands  by  hanging  himself. 

-  (4)  That  said  promissory  notes  were  never  paid,  or 
filed  against  the  estate  of  insured,  but  were  tendered 
back  to  the  administrator  of  his  estate  on  July  6,  1912, 
and  were  refused  by  him;  that  subsequently  on  June 
30,  1914,  the  defendant  brought  said  notes  into  court 
and  delivered  them  to  the  clerk  of  this  court  for  the 
use  and  benefit  of  the  plaintiff,  and  any  person  enti- 
tled to  the  same,  where  they  remained  continuously 
since  said  date ;  that  no  other  tender  of  said  notes  was 
made,  and  no  tender  of  any  money  was  ever  made  by 
defendant  to  any  one  on  account  of  the  payment  of  said 
premiums;  that  the  tender  of  said  notes  to  the  admin- 
istrator and  the  deposit  of  the  notes  with  the  clerk  of 
this  court  was  not  made  with  reasonable  promptness; 
that  proofs  of  the  death  of  insured  were  duly  made  and 
forwarded  to  defendant  on  March  11,  1912,  and  no  ob- 
jections were  made  to  their  form  or  sufiiciency;  that 
such  proof  disclosed  said  facts  as  to  the  suicide  of  in- 
sured. 

(5)  That  the  insured  had,  prior  to  his  death,  per- 
formed all  the  conditions  of  said  contract  of  insurance 
on  his  part  to  be  performed,  and  the  plaintiff  had,  prior 
to  the  bringing  of  this  action,  performed  all  the  condi- 
tions thereof  on  her  part  to  be  performed;  that  the 
defendant,  after  the  death  of  the  said  insured,  and  be- 
fore the  bringing  of  this  action,  waived  the  defense  of 
suicide,  and  elected  to  treat  said  policy  of  insurance  as 
valid ;  that  interest  on  said  policy  amounts  to  $170,  and 
the  entire  amount  of  principal  and  interest  is  $1,100. 

The  court  stated  as  a  conclusion  of  law  on  such  find- 
ings that  the  plaintiff  is  entitled  to  recover  from  the  de- 
fendant on  the  cause  of  action  stated  in  her  complaint 
the  sum  of  $1,170,  together  with  her  costs.    Appellant 
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duly  excepted  to  said  conclusion  of  law,  and  filed  its 
motion  for  a  new  trial,  which  was  overruled  and  a 
proper  exception  reserved.  Judgment  was  thereupon 
rendered  against  appellant,  in  accordance  with  said 
conclusion  of  law,  from  which  this  appeal  is  prosecuted. 

It  will  be  observed  that  it  is  expressly  found  that  the 
policy  in  suit  provides  that  if  thd  insured  shall  commit 
suicide  within  one  year  from  its  date,  while  sane  or 
insane,  the  policy  shall  be  null  and  void,  and  that  the 
insured  did  commit  suicide  within  the  time  specified. 
Such  facts  would  of  themselves  prohibit  a  recovery  in 
this  case,  if  it  were  not  for  the  further  fact,  likewise 
expressly  found,  that  the  appellant,  after  the  death  of 
the  insured,  and  before  the  bringing  of  this  action, 
waived  the  defense  of  suicide  and  elected  to  treat  said 
policy  of  insurance  as  valid.  If  this  finding  is  sustained 
by  the  evidence,  then  the  appellee  would  be  entitled  to 
recover  under  the  facts  found.  We  have  therefore  di- 
rected our  ajttention  to  the  evidence  in  order  to  ascertain 
if  it  supports  such  finding.  An  examination  of  the  rec- 
ord has  led  us  to  the  conclusion  that  the  only  evidence 
which  in  any  way  bears  upon  the  question  of  waiver  is 
the  evidence  which  shows  that  appellant  did  not  tender 
back  said  premium  notes  until  July  6,  1912,  and  did 
not  keep  such  tender  good  by  depositing  them  with  the 
clerk  of  the  court  in  which  said  cause  was  pending  until 
June  30,  1914,  and  never,  at  any  time,  tendered  back 
any  money  on  account  of  the  payment  of  such  quarterly 
premiiuns,  all  as  stated  in  such  special  findings. 

Appellant  contends  that  such  facts  do  not  constitute 
a  waiver  of  the  defense  of  suicide,  for  the  reason  that 
no  tender  of  either  money  or  premium  notes  was  re- 
quired under  the  terms  of  the  policy  in  suit.  This  seeins 
*  to  be  the  turning  point  in  the  case,  and  its  determination 
will  be  decisive  of  the  question  involved. 

It  is  conceded  that  the  insured  committed  suicide 
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within  one  year  from  the  date  of  the  policy.    The  act 
of  suicide  brought  into  operation  provision  No. 
1.    10  of  the  policy,  which  reads  as  follows : 

''If  the  insured  shall  commit  suicide  within  one 
year  from  the  date  hereof,  while  sane  or  insane, 
this  policy  shall  be  null  and  void/' 

Appellee's  first  contention  under  such  provision  is 
that  the  act  of  suicide  on  the  part  of  the  insured  ren- 
dered such  policy  void  from  its  inception,  but  that  be- 
fore appellant  could  avail  itself  of  such  defense  it  was 
necessary  to  tender  back  the  quarterly  premium  received 
in  cash,  and  also  the  three  quarterly  premium  notes  or 
cash  in  lieu  thereof.  It  will  be  noted  that  all  of  the  pre- 
miums were  paid  prior  to  the  suicide  of  the  insured,  and 
hence  prior  to  the  appellant's  knowledge  of  the  act 
which  rendered  such  policy  void%  The  policy  by  its  lan- 
guage does  not  impose  any  obligation  on  appellant  to 
refund  any  portion  of  the  premium  paid.  Nevertheless 
we  agree  with  appellee  that,  if  such  poliqy  was  void 
from  its  inception  by  reason  of  the  suicide  of  the  in- 
sured, then  the  tender  back  of  all  premiums  received, 
regardless  of  their  form,  would  have  been  necessary  in 
order  to  defend  on  such  ground,  as  a  failure  so  to  do 
within  a  reasonable  time  after  knowledge  thereof  would 
have  constituted  a  waiver  of  such  defense.  It  is  no 
doubt  true  that  the  procuring  of  insurance  with  the  in- 
tention to  commit  suicide  is  a  fraud  on  the  insurer  and 
renders  the  policy  void  from  its  inception,  as  contended 
by  appellee,  but  in  this  case  there  is  no  such  charge  and 
no  evidence  of  any  fact  constituting  fraud  or  from 
which  such  an  inference  can  be  drawn.  Appellant  did 
not  so  treat  the  policy,  or  attempt  to  defend  on  such 
ground,  but  apparently  proceeded  on  the  theory  that 
the  policy  was  valid  until  rendered  void  by  the  act  of 
suicide.  Appellee  seeks  to  draw  a  distinction  between 
policies  which  provide  that  suicide  within  one  year  "is 
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a  risk  not  assumed/'  and  those  which  provide  that,  in 
case  of  suicide  within  one  year,  the  policy  ''shall  be  null 
and  void/'  The  claim  is  made  that,  in  those  of  the  for- 
mer class,  it  would  be  proper  to  hold  that  the  risk  was 
carried  until  the  act  of  suicide,  and  hence  a  return  of 
premium  was  not  necessary  in  order  to  defend,  but  in 
those  of  the  latter  class  no  risk  was  carried  because  the 
policy  was  void  a&  initio,  and  therefore  a  seasonable  re- 
turn of  the  premium  was  necessary  in  order  to  defend. 
We  do  not  believe  such  distinction  is  tenable.  In  the 
case  of  Supreme  Tribe,  etc.  v.  Lennert  (1912),  178  Ind. 
122,  98  N.  E.  115,  it  was  held  that  a  risk  attached  in  a 
policy  which  provided  that  it  shall  "become  null  and 
void"  on  the  happening  of  a  specific  event  and  contin- 
ued until  such  event  occurred,  and  that  a  return  of  the 
premium  paid  was  not  necessary  in  order  to  defend. 
In  the  case  of  Modem  Woodmen,  etc.  V.  Young  (1915), 
59  Ind.  App.  1,  108  N.  E.  869,  there  was  a  like  holding 
in  a  policy  which  provided  ttiat,  on  the  happening  of 
a  particular  event,  the  certificate  ''shall  be  null  and 
void."  There  is  no  substantial  difference  between  these 
cases  and  the  one  at  bar,  and  hence  they  are  controlling 
on  this  question.  We  are  therefore  unable  to  hold  that 
the  policy  in  suit  was  void  from  its  inception,  but  rather 
became  void  on  the  suicide  of  the  insured.  This  being 
true,  it  is  apparent  that  appellant  was  not  required  to 
return  the  first  quarterly  premium  paid  in  cash  in  order 
to  avail  itself  of  the  defense  of  suicide,  under  the  rule 

that,  where  a  life  insurance  company  actually 
2.    carries  a  risk  and  death  occurs  from  an  excepted 

cause,  it  need  not  tender  back  the  premiums  for 
prior  periods,  or  the  current  period  during  which  such 
death  occurs  in  order  to  defend.  Continental  Life  Ins. 
Co.  V.  Houaer  (1883),  89  Ind.  258;  Standley  v.  Northr 
western,  etc.,  Ins.  Co.  (1884),  95  Ind.  254;  Continental 
Ufe  Ins.  Co.  v.  Houser  (1887),  111  Ind.  266,  12  N.  E. 
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479 ;  Supreme  Tribe,  etc.  V.  Lennert,  supra;  Red  Men's, 
etc.,  Assn.  V.  Rippey  (1914),  181  Ind.  454,  103  N.  E. 
345,  104  N.  E.  641,  50  L.  R.  A.  (N.  S.)  1006;  Modem 
Woodmen,  etc.  V.  Young,  supra.  This  is  .true  because 
the  premiums  so  paid  have  been  earned,  and  hence  there 
is  no  liability  for  their  return.  The  rule  is  otherwise 
where  the  policy  was  void  from  its  inception,  and  hence 
never  in  fact  had  any  existence,  and  no  liability  against 
the  insurer  was  ever  created  thereby.  Red  Men's,  etc., 
Assnn.  v.  Rippey,  supra;  Metropolitan  Life  Ins.  Co.  v. 
McCormick  (1898),  19  Ind.  App.  49,  49  N.  E.  44,  65 
Am.  St.  392;  Metropolitan  Life  Ins.  Co.  V.  Bowser 
(1898),  20  Ind.  App.  557,  50  N.  E.  86;  Modem  Wood- 
men, etc.  V.  Young,  supra.  The  difference  is  marked 
and  well  grounded,  and  a  failure  to  note  the  distinction 
may  lead  to  confusion. 

Appellee's  second  contention  is  that,  even  if  the 
court  should  hold  that  the  policy  was  valid  at  its  incep- 
tion, and  so  continued  until  the  act  of  suicide  by 
1.  the  insured,  no  more  than  the  first  quarterly  pre- 
mium could  be  retained  by  appellant,  as  the  in- 
sured died  by  his  own  hands  within  such  first  quarter, 
and  hence  the  three  notes  given  in  payment  of  the  re- 
maining three  quarterly  premiums,  or  cash  in  lieu 
thereof,  should  have  been  seasonably  returned  if  appel- 
lant desired  to  avail  itself  of  the  defense  of  suicide. 
Appellant's  counter  contention  is  that  the  cash  pa3mient 
of  $14.13  and  the  execution  of  the  three  promissory 
notes  of  like  amounts  by  the  insured  bound  each  party 
to  the  policy,  under  its  terms,  for  the  current  policy 
year ;  that,  since  the  policy  was  valid  until  made  void  by 
the  act  of  suicide,  a  risk  was  carried;  that  the  entire 
premium  for  the  current  policy  year  was  thereby 
earned,  and  that  a  return  of  the  premium  paid,  or  any 
part  thereof,  was  not  a  prerequisite  to  the  right  of  de- 
fense on  the  ground  of  suicide. 
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A  determination  of  these  contentions  necessitates  a 
construction  of  the  policy  itself.  An  inspection  of  the 
policy  discloses  that  the  consideration  named  is  the  ap- 
plication and  "the  quarterly  premium  of  $14.13  to  be 
paid  to  the  company  in  advance,  at  its  home  office  or  to 
its  agent,  at  or  before  five  o'clock  p.  m.  of  the  10th  day 
of  November,  February,  May  and  August  in  each  and 
every  year  during  the  continuance  of  this  policy."  If 
this  was  the  only  provision  of  the  policy  with  reference 
to  the  payment  of  premiums,  appellee's  contentions  that 
the  policy  was  issued  on  a  quarter-yearly  premium 
basis,  that  all  premiums  paid  beyond  any  current  quar- 
ter should  be  considered  advance  payments  of  unearned 
premiiuns,  and  hence  recoverable  on  the  policy  becoming 
void  during  any  prior  quarter,  would  be  plausible  and 
perhaps  tenable.  However,  this  is  not  the  only  provi- 
sion  of  the  policy  on  this  subject,  and  the  rule  for  the 
construction  of  written  contracts  requires  that  we  must 
construe  the  policy  as  a  whole.  Such  rule  requires  that 
every  clause  and  even  every  word  of  a  contract 

3.  should,  when  possible,  have  assigned  to  it  some 
meaning,  and  a  harmonious  whole  be  made  to  ap- 
pear, for  plainly  the  parties  so  intended,  since  it  will 
not  be  presmned  that  they  wilfully  inserted  a  mere  idle 
provision.  Irwin  V.  Kilbum  (1885),  104  Ind.  113,  3  N. 
E.  650;  Warrum  V.  White  (1909),  171  Ind.  574,  86  N. 
E.  959;  Nave  V.  Powell  (1913),  52  Ind.  App.  496,  96 
N.  E.  395;  Kann  V.  Brooks  (1913),  54  Ind.  App.  625, 
101  N.  E.  513. 

The  further  provision  of  the  policy  to  which  we  refer 
reads  as  follows : 

"The  amount  becoming  due  from  the  company 
by  reason  of  the  death  of  the  insured  shall  be  pay- 
able to  the  death  beneficiary  as  follows:  Eliza- 
beth Doerr,  wife  of  the  insured,  if  she  survives  the 
insured,  otherwise,  to  the  insured's  executors,  ad- 
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ministrators  or  assigns,  less  any  unpaid  premium 
for  the  current  policy  year." 

Here  is  an  express  provision  for  the  payment  of  the 
balance  of  the  unpaid  premium  for  the  current  policy 

year.  Why  was  such  a  provision  inserted  in  the 
1.    policy?   Why  recognize  a  current  policy  year? 

Why  make  provisions  for  the  payments  of  a  full 
year  premium?  These  are  pertinent  questions,  and  their 
answer  will  be  helpful  in  arriving  at  the  intention  of  the 
parties.  The  true  answer  seems  to  be  found  in  the  fact 
that  the  parties  intended  that  the  policy  should  be  is- 
sued on  an  annual  premium  basis,  with  the  privilege 
for  payment  in  quarterly  installments.  Any  other 
theory  would  leave  the  provision  requiring  the  payment 
of  the  full  premium  for  the  current  policy  year,  under 
the  circumstances  named,  without  consideration  and  un- 
supported by  reason,  while  the  theory  we  have  suggested 
is  reasonable  and  gives  effect  to  both  provisions  of  the 
policy  with  reference  to  the  pajrment  of  premiums  as 
the  rule  of  construction  requires.  This  conclusion  is 
further  supported  by  the  fact  that  the  term  "current 
policy  year"  is  used  twice  in  section  No.  14  of  the  pol- 
icy, under  the  title  "Loans,"  and  the  terms  "policy  year" 
and  "years  premium"  appear  under  the  heading  "Table 
A"  of  the  policy,  thus  indicating  that  the  policy  was 
written  on  an  annual  premium  basis.  This  construc- 
tion is  supported  by  the  reasoning  of  Judge  Taft  in  the 
case  of  McConnell  v.  Provident,  etc.,  Assur.  Society 
(1899),  (Tenn.)  92  Fed.  769,  773,  34  C.  C.  A.  663, 
wherein  it  is  said :  "It  is  an  annual  policy,  but  it  is  an 
annual  policy  on  which  the  premium  is  payable  by 
quarterly  installments,  leaving  the  insured  at  liberty  to 
drop  it  at  any  quarter,  and  imposing  no  liability  on  the 
part  of  the  company  unless  the  quarterly  payment  is 
made  at  the  end  of  the  quarter.    If,  however,  the  in- 
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sured  die  at  the  end  of  the  first  quarter  of  the  current 
year,  the  insurance  company  receives  only  one-quarter 
of  the  annual  premium,  instead  of  the  whole.  It  has 
insured  the  deceased  for  a  year,  subject  to  his  voluntary 
default.  He  has  died,  and  the  policy  is  earned.  He 
should  pay  the  whole  year's  premium  therefor,  but  has 
only  paid  one  quarter's  premium.  To  meet  this  in- 
justice, the  proviso  is  introduced  that,  if  the  insured 
should  happen  to  die  before  the  whole  of  said  quarterly 
payments  shall  become  due,  then  the  company  shall  be 
entitled  to  deduct  premiums  for  all  the  subsequent  quar- 
ters of  that  current  year  from  the  amount  of  the  policy." 
The  policy  in  that  case  expressly  provided  for  an  annual 
premium  payable  quarterly,  and  in  the  case  at  bar  it  is 
impliedly  so  provided,  and  hence  the  reasoning  of  that 
case  is  equally  applicable  here. 

We  recognize  the  authorities  which  hold  that  an  in- 
surance poUcy  is  an  unilateral  contract,  and  that  the 
premium  therefor  is  a  debt  only  when  there  is  embodied 
in  the  policy  itself  an  absolute  promise  to  pay.  Union, 
etc.,  Ins.  Co.  v.  Adler  (1906),  38  Ind.  App.  530,  73  N. 
E.  835,  75  N.  E.  1088;  Supreme  Lodge,  etc.  V.  Hahn 
(1909),  43  Ind.  App.  75,  84  N.  E.  837;  Supreme  Tent, 
etc.  V.  Fisher  (1910),  45  Ind.  App.  419,  90  N.  E.  1044. 
And  hence  we  hold  in  this  case  that  the  insured  was 
under  no  legal  obligation  to  pay  the  last  three  quarterly 
premiums  for  which  he  gave  his  notes,  and  their  pay- 
ment could  not  be  enforced  during  his  life  if  such  notes 
had  not  been  given.  He  could  have  stood  on  the  letter 
of  his  policy  and  paid  or  defaulted  in  the  pajonent  of  the 
quarterly  premiums  as  they  matured  as  he  might  elect. 
If  he  paid,  his  policy  would  have  continued  in  force,  but, 
if  he  defaulted,  his  policy  would  have  lapsed  at  the  ex- 
piration of  the  thirty-one  days  of  grace.  However,  he 
did  not  elect  to  stand  on  the  letter  of  his  policy,  but 
chose  to  pay  the  last  three  quarterly  installments  of  the 
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premium  for  the  current  policy  year  in  advance  of  their 
maturity  by  the  execution  of  his  promissory  notes.  He 
thereby  waived  his  right  to  defer  the  payment  of  such 
installments  of  premium  until  their  maturity,  and  then 
pay  or  default  as  he  might  then  elect,  and  accept  the 
attendant  results  of  his  choice.  By  the  execution  of 
such  notes  he  put  it  beyond  his  power  to  default  in  the 
pa3mient  of  such  premiums,  and  thereby  permit  such 
policy  to  lapse.  He  placed  such  notes  beyond  his  power 
of  recall  or  other  control.  He  was  hound  for  their  pay- 
ment,  in  the  absence  of  fraud  or  mistake.  They  were 
likewise  beyond  the  power  of  his  administrator  or  bene- 
ficiary to  recall  or  otherwise  control,  since  they  could 
have  no  greater  rights  in  that  regard  than  the  insured 
possessed  during  life.  When  the  insured  executed  said 
notes  in  payment  of  such  quarterly  installments  of  pre- 
mium for  the  current  policy  year  and  appellant  accepted 
the  same  for  such  purpose,  the  premium  transaction  for 
that  year  was  closed,  as  far  as  they  affected  the  policy 
or  the  insured's  rights  thereunder,  and  the  policy 
thereby  became  binding  upon  both  for  the  entire  first 
year,  subject  to  the  conditions  contained  therein. 

This  is  a  reasonable  interpretation  of  the  acts  of  the 
parties  in  the  payment  and  acceptance  of  such  premium 
for  the  entire  policy  year  and  a  fair  construction  of  the 
terms  of  the  policy  in  light  of  the  language  used,  and 
leaves  no  room  for  the  application  of  the  rule  that  con- 
tracts of  insurance  will  be  construed  against  the  in- 
surer in  case  of  doubt,  as  suggested  by  appellee. 

It  therefore  follows  that  the  insured,  by  the  execution 
of  said  notes,  relieved  his  beneficiary  from  the  possible 
deduction  of  any  portion  of  such  premium  from  the 
face  of  the  policy,  but  paid  no  more  than  he  was  required 
to  pay  by  its  terms  in  order  to  keep  the  same  in  force 
for  the  whole  of  such  current  policy  year  in  pursuance 
of  his  election  so  to  do,  as  evidenced  by  the  execution  of 
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such  notes ;  and  consequently  appellant  received  no  more 
than  it  was  entitled  to  receive  for  such  purpose.  And, 
since  all  of  said  premiums  were  paid  prior  to  the  in- 
sured's death  and  the  risk  was  carried  by  appellant  for 
almost  the  entire  first  quarter,  the  premium  for  the 
whole  of  such  current  policy  year  was  earned  and  not 
subject  to  repajonent,  although  appellant  was  relieved 
from  liability  thereunder  by  reason  of  death  from  such 
excepted  cause.  Metropolitan  Life  Ins.  Co.  v.  Mc- 
Cormick,  supra;  Modem  Woodmen^  etc.  v.  Young,  supra; 
Red  Men^s,  etc.,  Assn.  v.  Rippey,  supra;  Mutual  Lif£ 
Ins.  Co.  v.  KeUy  (1902),  114  Fed.  268,  280,  52  C.  C.  A. 
154.  We  are  therefore  forced  to  the  conclusion  that 
appellant  was  not  required  to  pay  or  tender  back  any 
portion  of  the  premium  received  on  said  policy  as  a  pre- 
requisite to  the  right  of  defense  on  the  grounds  of  sui- 
cide within  one  year  from  the  date  thereof.  And,  since 
the  failure  of  appellant  to  pay  or  tender  back  such 
premium  with  reasonable  promptness  was  the  only  evi- 
dence bearing  on  the  question  of  waiver,  we  conclude 
that  the  decision  of  the  court  was  not  sustained  by  suffi- 
cient evidence,  and  the  court,  for  that  reason,  erred  in 
overruling  the  motion  for  a  new  trial. 

Judgment  reversed,  with  instruction  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  other  proceedings 
not  inconsistent  with  this  opinion. 


Krill  et  al.  v.  Carlson  et  al. 

[No.  10,544.     FUed  October  29,  1920.] 

1.  Judgment. — Default  Judgment, — Absence  of  Attorney, — Liar- 
hility  of  Party. — The  negligence  of  an  attorney  employed  by  a 
party  is  the  negligence  of  the  party  himself,    p.  49. 

2.  Judgment. — Default  Judgment. — Absence  of  Attorney. — Re^ 
lief. — Relief  will  not  be  given  to  defendant,  under  §405  Bums 
1914,  §396  R.  S.  1881,  from  a  judgment  taken  against  him  by 
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default,  in  the  absence  of  his  attorney,  on  the  ground  of  ex- 
cusable neglect,  where  such  absence  was  caused  by  the  at- 
torney relying  on  information  that  the  case  would  not  be  tried 
at  the  time  fixed,  given  by  a  member  of  the  bar  of  the  court, 
but  unconnected  with  the  cause,  p.  49. 
8.  Judgment. — Defcmlt  Judgment. — Relief. — Discretion  of  Court. 
—Trial  courts,  independently  of  §405  Bums  1914,  §396  R.  S. 
1881,  possess  and  exercise  a  very  large  discretion  in  vacating 
judgments  taken  by  default,    p.  50. 

From  Lake  Superior  Court;  Virgil  S.  Reiter,  Judge. 

Action  by  Carl  A.  Carlson  and  others  against  Peter 
W.  ICrill  and  others.  Judgment  by  default  was  taken 
against  defendants,  and  from  a  denial  of  an  application 
for  relief,  they  appeal.    Affirmed. 

L.  V.  Cravens  and  Ibach,  Gavit,  Tinkham  &  SUnson, 
for  appellants. 
Roe  &  Peterson,  for  appellee. 

Remy,  J. — ^Application  by  appellants,  under  §135  of 
the  Code  of  Civil  Procedure  (§405  Bums  1914,  §396 
R.  S.  1881),  for  relief  from  a  judgment  taken  against 
them  by  default.  A  hearing  by  the  court  resulted  in 
overruling  the  application.  This  action  of  the  trial 
court  is  the  only  error  assigned. 

It  is  conceded  by  appellees  that  the  facts  set  forth  in 
appellants'  petition  and  supporting  affidavit  are  suffi- 
cient to  show  a  meritorious  defense  to  the  original  ac- 
tion. The  only  question  for  our  consideration  is 
whether  or  not,  under  the  evidence,  the  judgment  was 
taken  through  appellants'  excusable  neglect.  The  facts 
as  shown  by  the  petition  and  evidence  are  not  in  dis- 
pute, and  are  as  follows:  Appellees'  cause  of  action 
against  appellants  was  pending  in  the  Lake  Superior 
Court  in  the  city  of  Hammond,  and  the  time  fixed  for 
trial  was  the  morning  of  January  23,  1919.  On  Janu- 
ary 22,  1919,  appellants'  attorney  of  record  in  said 
cause,  and  who  maintained  his  office  in  the  city  of  East 
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Chicago,  a  distance  of  about  three  miles  from  the  court- 
house in  the  city  of  Hammond,  where  the  cause  was 
pending,  called  by  telephone  an  attorney  residing  in  the 
city  of  Hammond,  a  member  of  the  bar  of  said  superior 
court,  but  who  was  in  no  way  connected  with  the  cause, 
and  made  inquiry  as  to  whether  or  not  the 
cause  would  be  tried  at  the  time  fixed,  and  was  in- 
formed by  such  Hammond  attorney  in  answer  that  in 
his  opinion  the  cause  would  not  be  reached  by  the  court 
until  1 :30  o'clock  in  the  afternoon  of  January  23,  1919. 
Relying  upon  the  information  thus  received,  appellants' 
attorney  did  not  appear  for  the  trial  of  the  cause 
at  the  time  fixed,  and  in  his  absence  the  cause  was  called 
for  trial,  and  a  judgment  was  taken  against  appellants 
by  default.  Thereafter,  at  1:30  o'clock  in  the  after- 
noon of  the  same  day,  appellants'  attorney  ap- 
peared in  the  superior  court  and  gave  notice  that  at  a 
later  date  he  would  apply  for  relief  from  the  judg- 
ment, which  was  accordingly  done  at  the  March  term, 
1919,  of  the  court. 

It  is  fundamental  that  the  negligence  of  an  attorney 
employed  by  a  party  is  the  negligence  of  the  party  him- 
self.   Brumbaugh  V.  Stockman  (1882),  83  Ind. 

1.  583,  588.  This  principle  is  not  controverted  by 
appellants,  but  it  is  urged  that  appellants'  attor- 
ney had  a  right  to  rely  upon  the  information 

2.  given  by  the  attorney  of  whom  he  made  the  in- 
quiry, and  that  therefore  his  absence  from  court 

at  the  time  the  case  was  called  and  the  default  taken 
was  excusable  neglect  within  the  meaning  of  the  statute. 
The  same  question  was  presented  to  this  court  in  the 
case  of  Cresswell  v.  White  (1891),  3  Ind.  App.  306,  29 
N.  E.  612,  and  was  there  rightly  decided  adversely  to 
appellants'  contention.  The  attorney  who  gave  the  in- 
formation,  not  being  in  appellees'  employ,  had  no 
Vol.  74—4 
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authority  to  bind  appellee,  and  the  fact  that  said  attor- 
ney was  an  officer  of  the  court  did  not  bind  the  court. 
See  Western  Union  Tel.  Co.  V.  Griffin  (1890),  1  Ind. 
App.  46, 27  N.  E.  113 ;  American  Brewing  Co.  V.  Jergens 
(1899),  21  Ind.  App.  595,  52  N.  E.  820.  If  the  inquiry 
had  been  directed  to,  and  the  information  given  by, 
appellees  or  their  attorney,  or  if  appellants  had  in  any 
way  been  misled  by  appellees  or  their  attorney,  a  differ- 
ent question  would  be  presented.  We  therefore  hold 
that  the  trial  court  did  not  err  in  overruling  appel- 
lants' application  for  relief. 

Trial  courts,  independently  of  the  section  of  the  Code 
under  which  this  action  was  brought,  possess  and  exer- 
cise a  very  large  discretion  in  vacating  judg- 

3.  ments  taken  by  default  (Masten  V.  Indiana  Car, 
etc.,  Co.  [1900],  25  Ind.  App.  175,  185,  57  N.  E. 
148) ;  and  it  would  have  been  within  the  discretion  of 
the  trial  court  in  this  case  to  have  set  aside  the  judg- 
ment and  permitted  a  trial  upon  the  merits,  and,  had 
the  court  so  decided,  its  action  would  not  have  been  re- 
versible error. 

Judgment  affirmed. 


Marks  et  al.  v.  Conrad  Seipp  Brewing  Company. 

[No.  10,509.    Filed  October  29,  1920.] 

1.  Intoxicating  Liquors. — Retail  License. — Accepting  Aid  of 
Brewing  Company. — Statute. — Under  §8323f  Bums  1914,  Acts 
1911  p.  244,  relating  to  the  issuance  of  retail  liquor  licenses, 
an  applicant  for  a  retail  liquor  license  who  has  accepted  a 
loan  from  a  brewing  company  under  an  agreement  to  use  such 
company's  product  exclusively  could  not  obtain  a  license,  since 
he  could  not  qualify  himself  as  a  Ht  and  proper  person  to  have 
a  license  within  the  terms  of  the  statute,    p.  53. 

2.  Intoxicating  Liquors. — Agreement  to  Sell  Products  of  Brew- 
ery in  Consideration  of  Loan. — Legality  of  Consideration. — ^In 
an  action  by  a  brewing  company  against  a  saloon  keeper  on 
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notes  given  plaintiff  pursuant  to  an  agreement  that  defendant 
should  sell  its  beer  exclusively,  the  transaction  being  illegal 
under  §8323f  Bums  1914,  Acts  1911  p.  244,  relating  to  the 
issuance  of  retail  liquor  licenses,  where  it  affirmatively  ap- 
peared from  the  uncontradicted  evidence  and  from  defendant's 
answer,  whether  drawn  on  the  theory  of  accord  and  satisfac- 
tion or  of  illegal  consideration,  that  the  transaction  was  against 
public  policy  and  illegal,  the  trial  court  should  have  further 
refused  to  hear  the  case.    p.  54. 

From  Lake  Superior  Court;  Charles  E.  ChreenwaM, 
Judge. 

Action  by  the  Conrad  Seipp  Brewing  Company 
against  Liouis  Marks  and  another.  From  a  judgment 
for  plaintiff,  the  defendants  appeal.    Reversed. 

• 

George  P.  Rose,  for  appellants. 
Davis  &  Starr,  for  appellee. 

Nichols^  J. — ^This  action  was  by  appellee  against  ap- 
pellants to  recover  upon  a  promissory  note  executed  by 
appellants  to  appellee,  dated  April  25,  1912,  the  action 
being  commenced  July  11,  1917. 

To  the  complaint,  Louis  Marks,  appellant,  filed  two 
paragraphs  of  answer,  the  first  a  denial,  and  the  second 
averring  that  on  or  about  April  25, 1912,  appellee  sought 
to  induce  appellant  Louis  Marks  to  handle  and  retail  in 
his  saloon  in  Gary,  Indiana,  the  beer  manufactured  by 
appellee,  and  in  pursuance  of  said  inducement  appellee 
offered  to  loan  him  $1,000  with  the  understanding  and 
agreement  that  he  was  to  handle  and  use  as  draught 
beer  the  product  of  appellee,  and  that,  if  he  should  use 
and  retail  the  appellee's  beer  in  his  saloon  in  Gary,  In- 
diana, and  should  continue  to  retail  it  and  purchase  it 
from  appellee  for  a  period  of  five  years,  then  the  note 
given  and  sued  upon  in  this  cause  should  become  null 
and  void  and  noncoUectible.  In  pursuance  to  said 
agreement,  he  complied  fully  with  the  same,  and  used 
said  beer  on  draught  in  said  saloon,  and  used  a  very 
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great  amount  of  it  and  excluded  all  other  draught  beer 
for  the  said  period  of  five  years,  and  used  no  draught 
beer  except  that  purchased  from  appellee,  and  that  be- 
cause of  the  fulfillment  on  his  own  part  of  said  agree- 
ment the  note  is  fully  paid  and  satisfied  and  is  void. 

Appellant  Clara  Marks  answered  in  two  paragraphs, 
the  first  a  denial,  and  the  second  averring  that  at  the 
time  she  executed  the  note  sued  upon  she  was  the  wife 
of  appellant  Louis  and  executed  the  note  as  his  surety. 

The  case  was  put  at  issue  by  appellee's,  reply  in  denial 
to  each  of  the  special  paragraphs  of  answer,  and  sub- 
mitted to  a  jury  for  trial,  which  returned  a  verdict  for 
appellee  in  the  sum  of  $1,504,  principal,  interest  and  at- 
torney's fees.  Appellant's  motion  for  a  new  trial  was 
overruled,  and  this  ruling  of  the  court  is  the  only  error 
assigned. 

It  is  expressly  stated  by  appellants  that  this  case  is  to 
be  decided  upon  one  question  only,  and  that  is  whether 
or  not  the  transaction  involved  was  illegal,  and,  if  it  is 
illegal,  appellants  contend  that  the  court  should  refuse 
any  relief  to  appellee. 

It  appears  by  the  undisputed  evidence  that  there  was 
a  mortgage  on  the  property  purchased  by  appellant  for 
saloon  purposes  amounting  to  $6^5,  at  the  time  of  the 
purchase,  being  the  same  time  as  the  execution  of  the 
note  in  suit.  Appellee's  agent  testified  that  he  was  pres- 
ent when  the  note  was  given.  The  papers  were  sent  to 
him  from  Chicago — ^the  release  of  the  mortgage,  a  check 
for  $375,  and  the  note  to  be  signed  by  appellant  and 
wife— and  upon  them  signing  it,  he  was  to  release  the 
mortgage  and  turn  over  the  check  for  $375,  both  of 
which  duties  he  performed.  Appellant  turned  the  check 
over  to  Kunert  as  the  balance  of  the  purchase  price  of 
the  real  estate.  It  was  from  Kunert  that  appellant  at 
the  time  purchased  the  saloon,  and  the  license  under 
which  it  was  being  operated,  and  which  was  transferred 
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to  appellant.  It  thus  appears  that  appellee  had  full 
knowledge  of  the  whole  transaction. 

Section  8323f  Bums  1914,  Acts  1911  p.  244,  §3,  in 
force  at  the  time  of  this  transaction,  provides,  inter  aJia, 
that  all  persons  applying  for  license  to  sell  intoxicating 
liquors,  or  for  the  renewal  of  such  license,  shall  file  a 
written  application,  in  which  it  is  stated  that  the  appli- 
cant is  the  actual  and  sole  owner  of  such  business ;  that 
no  other  firm,  person  or  corporation  has  any  interest 
directly  or  indirectly  therein ;  and  that  the  applicant  had 
not  directly  or  indirectly  solicited,  received,  or  accepted, 
and  during  the  continuation  of  the  license  applied  for, 
or  any  renewal  thereof,  will  not  directly  or  indirectly 
solicit,  receive  or  accept  from  any  person,  firm,  or  cor- 
poration engaged  in  the  manufacture  or  sale  of  intoxi- 
cating liquors,  any  gift,  loan  of  money,  furniture,  fix- 
tures, or  other  assistance  of  any  kind.  The  section  re- 
quired that  such  application  should  be  subscribed  and 
sworn  to  by  the  applicant. 

Section  8323n  Bums  1914,  Acts  1911  p.  244,  §11,  re- 
quires that  one  purchasing  a  license  shall  file  with  the 
board  of  commissioners,  a  written  application  for  leave 
to  purchase  such  license  at  the  time  and  in  the  manner 
required  of  applicants  for  license  to  sell  intoxicating 
liquors. 

It  is  a  matter  of  history  that  a  part  of  the  corrupting 

influence  of  saloons  emanated  from  the  fact  that  many 

of  them  were  owned  or  controlled  by  the  brew- 

1.  eries,  by  whom  they  were  placed  in  the  hands  of 
irresponsible  persons  who  were  dependent  upon 
the  breweries  for  their  financial  support.  Public  pol- 
icy demands  that  such  a  condition  of  dependence  and 
irresponsible  operation  be  abrogated,  and  the  act  above 
mentioned  resulted.  Under  it,  one  under  the  dependent 
influence  of  the  brewery,  as  in  this  case,  by  accepting  a 
loan  from  it  under  an  agreement  to  use  its  product  ex- 
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clusively,  could  not  obtain  a  license  to  sell  intoxicating 
liquors,  for  he  could  not,  by  his  application,  qualify  him- 
self as  a  fit  and  proper  person  to  have  such  license, 
unless  by  his  sworn  application  he  committed  perjury. 

Appellee  contends  that  the  answer  mentioned  is  not 
an  answer  of  illegal  consideration,  but  one  of  accord  and 
satisfaction,  or  of  payment,  and,  upon  the  proposition 
that  illegal  consideration  is  an  affirmative  defense,  and 
that  it  must  be  specially  pleaded,  cites  Caaad  V.  Holdr 
ridge  (1875),  50  Ind.  529;  Fisher  V.  Fisher  (1888),  113 
Ind.  474,  15  N.  E.  832;  Kain  V.  Rinker  (1890),  1  Ind. 
App.  86,  27  N.  E.  328;  Bowser  V.  Spiesshofer  (1891),  4 
Ind.  App.  348,  30  N.  E.  942. 

Granting  that  the  law  is  correctly  stated  in  each  of 

these  cases,  we  do  not  need  to  run  counter  thereto  in 

deciding  this  case.    By  the  answer  under  con- 

2.  sideration,  whether  it  be  held  as  an  answer 
drawn  on  the  theory  of  accord  and  satisfaction 
or  of  illegal  consideration,  it  affirmatively  appears  by 
averment,  which  is  sustained  by  uncontradicted  evi- 
dence,  imobjected  to,  that  the  transaction  was  one 
against  public  policy  and  illegal  under  the  statute.  The 
illegality  was  therefore  directly  called  to  the  attention 
of  the  trial  court,  both  by  the  pleading  and  by  the  evi- 
dence, and  it  should  then  have  refused  further  to  hear 
the  case.  The  courts  generally  have  spoken  in  no  un- 
certain language  on  this  question. 

In  the  case  of  Bromley's  Admr.  v.  Wnshington  Life 
Ins.  Co.  (1906) ,  28  Ky.  Law  1300, 92  S.  W.  17,  5  L.  R.  A. 
(N.  S.)  747,  the  court  says:  "The  defense  need  not  be 
pleaded.  If  any  time  it  appears  in  the  process  of  the 
action  that  the  contract  sued  upon  is  one  which  the  law 
forbids,  the  court  will  refuse  relief.'*  In  the  case  of 
Dunn  V.  Stegemann  (1909),  10  Cal.  App.  38,  101  Pac. 
25,  the  court  held  that  when  the  illegality  of  the  con- 
tract appears,  the  court  should  sua  sponte  deny  relief 
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to  either  party.  In  Sharp  v.  Teese  (1827),  9  N.  J.  L. 
438, 17  Am.  Dec.  479,  the  court  said :  "The  attempt  to 
contravene  the  policy  of  a  public  statute  is  illegal.  Nor 
is  it  necessary  to  render  it  so  that  the  statute  should 
contain  an  express  prohibition  of  such  attempt.  It  al- 
ways contains  an  implied  prohibition;  and  to  such  at- 
tempt the  principles  of  the  common  law  are  invariably 
and  deadly  hostile,  not  always  by  an  interference  be- 
tween the  parties  themselves,  or  by  enabling  the  one  to 
recall  from  the  other,  where  in  pari  deUcto,  what  may 
have  been  obtained ;  but  by  at  all  times  refusing  the  aid 
of  the  law  to  carry  into  effect  or  enforce  any  contract 
which  may  be  the  result  of  such  intended  contraven- 
tion." In  the  case  of  Cummins  V.  Pence  (1910),  174 
Ind.  115,  91  N.  E.  529,  it  is  held  that  a  thing  within 
the  intent  of  an  act  is  made  as  much  a  part  of  it  as  if 
written  therein.  In  Claflin  V.  U.  S.  Credit  System  Co. 
(1896),  165  Mass.  501,  43  N.  E.  293,  52  Am.  St.  528,. 
the  court  said:  "The  illegality  of  the  contract  is  not 
set  up  in  defense,  nor  was  it  noticed  in  the  Superior 
Court,  where  the  plaintiff  had  a  verdict.  But  no  court 
will  consciously  lend  its  aid  for  the  enforcement  of  an 
illegal  contract.  In  the  case  of  Oscanyan  v.  Arms  Co. 
(1880),  103  U.  S.  261,  26  L.  Ed.  539,  the  court,  speak- 
ing of  a  recovery  on  an  illegal  contract,  said:  "The 
objection  to  a  recovery  could  not  be  obviated  or  waived 
by  any  system  of  pleading,  or  even  by  the  express  stipu- 
lation of  the  parties.  It  was  one  which  the  court  itself 
was  bound  to  raise  in  the  interest  of  the  due  administra- 
tion of  justice.  The  court  will  not  listen  to  claims 
founded  upon  services  rendered  in  violation  of  common 
decency,  public  morality,  or  the  law.*'  This  case  is 
cited  with  approval  in  Mount  v.  Board,  etc.  (1907),  168 
Ind.  661,  80  N.  E.  629,  10  L.  R.  A.  (N.  S.)  483.  Other 
cases  to  like  effect  are  Robertson  v.  Hays  (1888),  83 
Ala.  290,  3  South.  674;  McNulta  V.  Com  Belt  Bank 
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(1897),  164  111.  427,  45  N.  E.  954,  56  Am.  St.  203; 
Roselle  V.  Fanners'  Bank  (1897),  141  Mo.  36,  39  S.  W. 
274,  64  Am.  St.  501;  Wight  V.  Rindskopf  (1877),  43 
Wis.  344;  U.  S.  Bank  V.  Owens  (1829),  2  Pet.  (U.  S.) 
527,  7  L.  Ed.  508;  Richardson  V.  Buhl  (1889),  77  Mich. 
632,  43  N.  W.  1102,  6  L.  R.  A.  457. 

To  the  effect  that  contracts  in  contravention  of  good 
morals,  public  policy,  or  the  law  are  void  in  Indiana, 
see  Root  V.  Stevenson's  Admr.  (1865),  24  Ind.  115; 
Whitesides  V.  Hunt  (1884),  97  Ind.  191,  49  Am.  Rep. 
441;  Hutchins  V.  Weldin  (1888),  114  Ind.  80,  15  N.  E. 
804;  Brovm  V.  First  Nat.  Bank  (1894),  137  Ind.  655, 
37  N.  E.  158,  24  L.  R.  A.  206 ;  Naglehaugh  v.  Harder, 
etc.,  Co.  (1899),  21  Ind.  App.  551,  51  N.  E.  427;  Terre 
Haute  Brewing  Co.  V.  Hartman  (1898),  19  Ind.  App. 
596,  49  N.  E.  864;  Deming  V.  State,  ex  rel.  (1864),  23 
Ind.  416;  Overshiner  V.  Wi^ehart  (1877),  59  Ind.  135. 
.In  the  last  case  cited,  the  court,  speaking  of  an  illegal 
transaction,  said:  "The  court  should  have  dismissed 
the  case,  even  though  the  defendant  did  not  claim  any 
relief  from  the  fraud;  not  because  he  is  more  favored 
than  the  plaintiff,  but  because  both  are  equally  cul- 
pable." 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  dismiss  the  case. 


Seal  v.  Phil  Wilk  and  Company. 

[No.  10,522.    Filed  November  5,  1920.] 

1.  Counties. —  Claims. —  Appeals. —  Reference  to  Engineers. — 
Highways. — ^A  written  agreement  of  the  parties  to  an  action 
on  a  claim  for  highway  construction,  defended  by  a  taxpayer, 
designating  engineers  to  find  the  facts,  the  court  being  au- 
thorized to  enter  judgment  accordingly,  is  not  one  of  arbitra- 
tion, either  statutory  or  common-law,  but  one  of  reference  for 
the  finding  of  facts,    p.  61. 
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2.  Appeal. — Review. — Absence  of  Evidence, — ^Where  the  case 
has  been  determined  against  the  taxpayer's  contention  by  the 
engineer  in  charge,  the  superintendent  of  construction,  the 
board  of  commissioners,  a  majority  of  the  engineers  to  whom 
reference  for  a  finding  of  facts  was  made,  a  second  time  by 
the  same  engineers  upon  a  rereference,  and  finally  by  the  cir- 
cuit court  after  hearing  evidence  on  the  merits  of  such  con- 
tention for  four  days,  and  such  evidence  is  not  in  the  record, 
the  Appellate  Court  cannot  say  that  such  taxpayer  has  been 
banned,    p.  61. 

From  Fayette  Circuit  Court;  Raymond  S.  Springer, 
Judge. 

Objections  by  James  Seal  as  a  taxpayer,  to  the  claim 
of  Phil  Wilk  and  Company  for  payment  for  highway 
construction,  appealed  to  the  circuit  court  from  a  de- 
termination of  the  board  of  commissioners  of  Union 
county  in  favor  of  the  claimant.  From  a  judgment  for 
claimant  in  the  circuit  court,  the  taxpayer  appeals.  Af- 
firmed. 

Leland  H.  Stanford  and  Pigman  &  Roberts,  for  ap- 
pellant. 

John  A.  Titsworth,  A.  J.  Ross,  Walter  Bossert  and 
M.  P.  Hvbhard,  for  appellee. 

Nichols,  J. — ^The  commissioners  of  Union  county,  In- 
diana, had  let  a  contract  to  appellee  for  the  construction 
of  a  highway  in  Union  township,  said  county,  under  the 
three-mile  road  law.  Appellee  claimed  to  have  finished 
the  road  and  that  he  was  entitled  to  his  final  payment. 
In  support  of  appellee's  claim,  the  engineer  and  the  su- 
perintendent of  the  road  filed  their  affidavit,  as  required 
by  law,  showing  that  the  road  had  been  completed  ac- 
cording to  plans  and  specifications.  Appellee  demanded 
the  money  he  claimed  to  be  due  him  by  virtue  of  the 
road  being  completed  as  he  claimed. 

Appellant,  as  a  taxpayer  of  said  township  and  county, 
filed  his  exceptions  to  the  report  of  the  engineer  and  su- 
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perintendent,  and  objected  to  the  payment  of  the  money 
claimed  by  appellee  to  be  due  him  on  the  ground  that  in 
fact  the  road  had  not  been  constructed  according  to  the 
plans  and  specifications.  The  exceptions  were  tried  by 
the  commissioners,  who  found  in  favor  of  appellee  and 
against  appellant.  Thereupon  appellant  appealed  from 
the  judgment  of  the  board  of  commissioners  to  the 
Union  Circuit  Court,  from  which  court  the  venue  was 
changed  to  the  Franklin  Circuit  Court. 

At  the  February  term,  1917,  of  the  Franklin  Circuit 
Court,  upon  the  issues  as  presented  by  the  report  of  the 
engineer  and  superintendent,  filed  before  the  board  of 
commissioners  of  Union  county,  and  the  exceptions  filed 
by  appellant  thereto,  no  other  papers  or  pleadings  being 
filed,  the  cause  was  submitted  to  the  court  for  trial,  and 
continued  for  one  day,  when  by  written  agreement  of 
the  parties  the  cause  was  suspended,  and  three  engi- 
neers were  appointed  to  determine  the  facts  under  the 
issues  thus  formed,  appellant  choosing  one  engineer,  ap- 
pellee choosing  one,  and  the  court  choosing  the  third, 
their  duties  being  specifically  set  forth  in  the  agreement, 
which  was  made  a  part  of  the  record.  This  agreement 
is  before  us  by  appellee's  brief.  Appellant  calls  the  en- 
gineers so  chosen  arbitrators,  but  they  are  not  so  desig- 
nated in  the  agreement,  which  was  not  an  agreement  to 
arbitrate,  but  that  the  engineers  should  find  the  facts, 
the  court  being  authorized  to  enter  judgment  ac- 
cordingly. 

Appellant  chose  William  R.  Pajme,  appellee  chose 
Alonzo  L.  Stewart,  and  the  court  designated  John  W. 
Mueller  to  determine  the  facts  under  said  issues.  Said 
engineers  accepted  their  appointments  and  proceeded  to 
perform  their  duties  under  said  agreement,  and  after- 
wards, at  the  April  term,  1917,  of  said  court,  made  their 
report,  Stewart  and  Mueller  filing  a  majority  report, 
in  which  they  set  forth  as  a  fact  that  the  road  had  been 


MAY  TERM,  1920.  59 

Seal  V.  Phil  Wilk  and  Co.— 74  Ind.  App.  56. 

completed  according  to  plans,  specifications  and  profile, 
Payne  reporting  specifically  that  the  road  had  not  been 
so  completed.  Thereupon,  appellant  filed  his  exceptions 
to  the  majority  report,  and  the  court,  having  tried  said 
exceptions  to  said  majority  report,  sustained  the  same 
and  set  it  aside. 

Thereupon  appellant  moved  the  court  that  the  cause 
be  regularly  tried  in  court  and  that  the  cause  stand 
regularly  for  trial,  and  objected  to  the  reference  of  said 
matter  to  other  so-called  arbitrators  or  board  of  arbi- 
trators or  to  the  same  arbitrators,  which  motion  the 
court  overruled  and  immediately  recommitted  and  re- 
ferred back  the  matter  to  the  same  engineers  who  had 
previously  acted  and  filed  their  reports  in  the  matter. 
This  order  is  not  before  us.  Appellee  says  that  this 
reference  back  was  simply  for  further  investigation  and 
report,  and  this  statement  is  not  challenged  by  appel- 
lant. To  this  action  of  the  court  appellant  then  and 
there  objected  and  excepted.  Immediately  thereupon 
appellant  filed  his  written  objection  and  exception  to  the 
appointment  of  John  W.  Mueller  to  act  again  in  the  ca- 
pacity of  engineer,  viewer  and  arbitrator,  on  account  of 
his  bias,  prejudice  and  preconceived  opinion  and  judg- 
ment in  said  matter,  which  objection  and  exception  the 
court  overruled,  to  which  ruling  the  appellant  objected 
and  excepted  at  the  time.  At  the  April  term,  1918,  of 
the  Franklin  Circuit  Court  the  same  three  engineers 
again  filed  their  reports,  Stewart  and  Mueller  filing 
their  majority  report  that  the  road  had  been  completed 
according  to  plans,  specifications  and  profile,  as  in  their 
former  report,  and  Payne  his  minority  report  that  the 
road  had  not  been  so  completed,  as  in  his  former  re- 
port. Thereupon  appellant  filed  his  objections  and  ex- 
ceptions to  a  rendition  of  judgment  upon  the  majority 
report,  setting  forth  five  separate  grounds  upon  which 
he  asked  the  court  to  set  aside  said  report.    These  ob- 
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jections  and  exceptions  are  not  before  us.  Appellee 
moved  to  strike  the  same  from  the  record,  which  motion 
the  court  overruled. 

Thereupon  the  cause  was  venued  to  the  Fayette  Cir- 
cuit Court.  No  papers  were  filed  in  the  Fayette  Cir- 
cuit Court,  and  the  case  in  that  court  came  on  for  trial 
solely  upon  said  last  objections  and  exceptions  of  appel- 
lant to  the  last  majority  report.  After  a  four  days' 
trial  of  these  exceptions,  consumed  in  hearing  evidence, 
the  court  foimd  in  favor  of  appellee  and  against  appel- 
lant, and  also  found  that  there  was  due  appellee  the 
sum  of  $3,954,  the  balance  claimed  to  be  due  him  for 
the  construction  of  said  highway,  to  which  finding  and 
judgment  of  the  court  appellant  objected  and  prayed 
an  appeal  to  the  Appellate  Court,  which  was  granted. 

Appellant  asks  a  reversal  for  the  reasons  that:  (1) 
The  court  erred  in  overruling  the  motion  of  appellant 
to  remove  John  W.  Mueller  and  not  to  permit  him  to  act 
or  continue  to  act  as  arbitrator  of  the  matter  in  dispute 
on  the  second  examination  and  award  of  the  matters 
in  dispute  between  the  parties.  (2)  The  court  erred 
in  submitting  to  arbitration  and  award  the  matter  in 
controversy  in  this  case  a  second  time  to  the  same  arbi- 
trators appointed  in  the  first  instance,  and  who  acted 
in  making  the  award  to  the  court  for  its  judgment 
thereon.  (3)  The  court  erred  in  rendering  its  find- 
ing and  judgment  upon  the  award  of  the  arbitrators  in 
the  absence  of  a  cause  of  action  or  claim  upon  which 
such  award  might  be  based  or  found.  (4)  The  court 
erred  in  overruling  the  request  and  motion  of  the  de- 
fendant for  the  trial  of  the  cause  in  regular  course  be- 
fore the  court,  after  the  first  award  of  the  arbitrators 
had  been  set  aside  by  the  court.  (5)  The  court  erred 
in  rendering  its  finding  and  judgment  upon  the  award 
of  the  arbitrators,  including  as  one  of  them  John  W. 
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Mueller,  who  acted  as  such  arbitrator  over  the  objec- 
tion of  the  appellant. 

Appellant's  confusion  seems  to  be  grounded  in  his 

misconception  of  the  agreement  into  which  appellant 

and  appellee  entered.    Appellant  construes  such 

1.  agreement  as  an  agreement  to  arbitrate,  when  in 
fact,  as  clearly  appears  by  the  agreement,  it  was 

an  agreement  of  reference  to  engineers  for  the  purpose 
of  having  them  find  the  facts  upon  which  the  court  was 
authorized  to  enter  judgment.  Appellant  seems  to  rely 
wholly  upon  the  case  of  Robinson  v.  Shanks  (1889),  118 
Ind.  125,  20  N.  E.  713,  but  the  case  is  not  in  point  for  the 
reason  that,  as  stated  above,  this  case  is  not  one  of  arbi- 
tration, either  statutory  or  common  law,  but  one  of  ref- 
erence for  the  finding  of  facts,  and  for  the  further  rea- 
son that  in  this  case  there  is  no  claim  of  misconduct 
of  either  party,  or  of  undue  influence  upon  the  engi- 
neers selected,  while  such  a  charge  was  sustained  in  that 
case. 

This  case  has  been  determined  against  appellant's 

contention  by  the  engineer  in  charge,  the  superintendent 

of  construction,  the  board  of  commissioners  of 

2.  Union  county,  by  a  majority  of  the  engineers  to 
whom  reference  for  a  finding  of  facts  was  made, 

a  second  time  by  the  same  engineers  when  the  cause  was 
referred  back  to  them,  and  finally  by  the  Fayette  Circuit 
Court  after  hearing  evidence  on  the  merits  of  appellant's 
contention  for  four  days.  This  evidence  is  not  in  the 
record,  and  in  its  absence  we  cannot  say  that  appellant 
as  a  taxpayer  of  Union  township  has  been  harmed. 
The  judgment  is  affirmed. 
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Vulcan  Insurance  Company  v.  Johnson. 

[No.  10,519.     Filed  November  6,  1920.] 

1.  Appeal.  —  Briefs,  —  Ruling  on  Denvurrer,  —  No  Exception 
Saved. — Review. — ^Where  it  does  not  appear  by  appellant's  brief 
that  an  exception  was  saved  to  a  ruling^  on  demurrer,  assigned 
as  error,  the  Appellate  Court  is  not  required  to  consider  the 
question,    p.  64. 

2.  Insurance. — Policy  Conditumss — Waiver. — Retention  of  Pre- 
ndum. — ^A  condition  of  unconditional  ownership  in  insured  is 
waived  if  at  the  time  of  issuance  of  the  policy  insurer  is  in- 
fonned  to  the  contrary  and  thereafter  fails  for  an  unreason- 
able time  to  rescind  and  retains  the  premium,    p.  64. 

3.  Insurance. — Actions  on  Policies. — Defenses. — Rejection  of 
Claim  on  One  Ground  Waiver  of  Others. — ^Where  the  insured 
rejected  a  claim  for  loss  upon  the  sole  grround  that  insured 
was  not  the  sole  and  unconditional  owner  of  the  property  de- 
stroyed, all  other  defenses  were  thereby  waived,    p.  64. 

4.  Trial. — Direction  of  Verdict. — Insurance. — ^Where  the  undis- 
puted evidence  shows  that  the  insurer  knew  of  the  character 
of  insured's  title  when  the  policy  was  issued,  and  again  when 
proof  of  loss  was  made,  and  delayed  to  tender  back  the  pre- 
mium until  two  months  after  suit  was  brought  and  four  months 
after  proof  of  loss,  defense  based  on  a  condition  of  the  policy 
that  it  should  be  void  if  the  insured's  interest  in  the  property 
was  other  than  conditional  and  sole  ownership,  was  waived, 
and  all  other  defenses  having  been  waived  by  the  rejection  of 
the  claim  upon  the  sole  ground  of  breach  of  such  condition, 
the  court  did  not  err  in  directing  a  verdict  for  insured,    p.  64. 

5.  Trial. — Verbal  Direction  of  Verdict. — Instructions. — ^It  was 
not  hannful  error  to  verbally  direct  the  jury  to  return  a  vei> 
diet  for  plaintiff,  where  the  undisputed  evidence  required  it, 
though  there  was  a  request  that  the  jury  be  instructed  in 
writing,  as  such  direction  was  not  a  general  instruction  within 
the  meaning  of  §558  Bums  1914,  §533  R.  S.  1881.    p.  64. 

6.  Appeal. —  Review. —  Instructions  Refused. —  Record. —  Where 
instructions  refused  are  not  made  part  of  the  record,  they  will 
not  be  considered  on  appeaL    p.  65. 

From  Marion  Superior  Court  (105,304) ;  W.  W. 
Thornton,  Judge. 

Action  by  Archie  Johnson  against  the  Vulcan  Insur- 
ance Company.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 
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Carl  J.  Kollmeyer  -and  Julian  Sharpndck,  for  appel- 
lant. 
James  Af.  Ogden  and  S.  C.  Kivett,  for  appellee. 

Nichols,  J. — ^Action  by  appellee  against  appellant  on 
a  fire  insurance  policy  to  collect  insurance  on  account  of 
the  loss  by  fire  of  an  automobile,  which  was  insured 
under  the  terms  of  the  policy.  The  action  was  com- 
menced in  Morgan  county  and  venued  to  the  Marion 
Superior  Court. 

Appellant  filed  five  paragraphs  of  answer,  the  first 
a  denial ;  the  second,  third,  and  fourth  averred  in  effect 
a  condition  of  the  policy  that  it  should  be  void  if  the  in- 
sured's interest  in  the  property  was  other  than  uncondi- 
tional and  sole  ownership,  and  that  the  insured's  inter- 
est was  not  sole  and  unconditional,  being  a  purchaser's 
interest  where  the  payment  of  the  purchase  price  was  in 
installments,  with  a  condition  that  the  title  should  re- 
main in  the  seller  until  all  installments  were  paid ;  and 
the  fifth  averred  the  amount  that  had  been  paid  by 
appellee  on  the  purchase  price  of  the  automobile  and 
that  it  was  the  full  amount  that  he  should  recover  if  he 
recover  at  all. 

Appellee  filed  two  paragraphs  of  reply  to  these  para- 
graphs of  answer,  the  first  a  denial,  and  the  second 
averring  in  substance  that  appellee  purchased  the  auto- 
mobile from  one  John  L.  Partlow,  paying  a  part  of  the 
purchase  price  in  cash  and  giving  his  notes  for  the  re- 
mainder thereof,  with  an  agreement  that,  as  security 
for  the  deferred  payments,  the  title  to  the  property 
should  remain  in  said  Partlow  until  the  notes  were  paid, 
and  that  appellee  should  take  out  insurance  on  the  prop- 
erty ;  that,  at  the  time  of  the  application  for  the  insur- 
ance, appellee  fully  informed  appellant's  agent  of  the 
kind  and  character  of  his  title  and  that,  with  such  full 
knowledge,  appellant  issued  the  policy  and  accepted 
from  appellee  the  premium ;  that  the  fire  occurred  March 
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3,  1916,  that  appellee  furnished  appellant  with  proof 
of  loss  April  24, 1916,  at  which  tune  he  again  informed 
appellant  of  the  nature  of  his  title  as  in  the  beginning ; 
that  appellee's  action  was  commenced  in  July,  1916,  and 
that  with  full  knowledge  of  the  facts  appellant  retained 
the  premiiun  until  in  December,  1916,  and  that  it  made 
no  offer  to  rescind  before  that  time,  and  that  appellant 
thereby  waived  i;he  conditions  of  its  policy  averred  in 
its  paragraphs  of  answer. 

A  demurrer  to  this  paragraph  of  reply  was  overruled, 
and  the  ruling  is  assigned  as  error.  As  it  does  not  ap- 
pear by  appellant's  brief  that  any  exceptions 
1-2.  were  saved  to  the  ruling  on  the  demurrer,  we 
are  not  required  to  consider  the  question,  but  we 
deem  it  expedient  to  cite  authorities  that  confirm  the 
court  in  its  ruling  on  the  demurrer.  If,  at  the  time  of 
issuing  the  policy,  an  insurance  company  is  informed 
that  the  insured  is  not  the  unconditional  owner,  or  if 
afterward  it  receives  such  knowledge  and  thereafter 
fails  to  rescind  for  an  unreasonable  time  and  retains 
the  premiiun,  it  thereby  waives  the  condition.  Western 
Ins.  Co.  v.  Ashby  (1913),  53  Ind.  App.  518,  102  N.  E. 
45 ;  Glens  FaUs  Ins.  Co.  V.  Michael  (1907) ,  167  Ind.  659, 
74  N.  E.  964,  79  N.  E.  905,  8  L.  R.  A.  (N.  S.)  708; 
Caledonian  Ins.  Co.  v.  Indiana  Reduction  Co.  (1917), 
64  Ind.  App.  566,  115  N.  E.  596 ;  Insurance  Co.,  etc.  V. 
Indiana  Reduction  Co.  (1917),  65  Ind.  App.  330,  117 
N.  E.  273. 

At  the  trial  it  appeared  by  undisputed  evidence  that 
upon  the  receipt  of  the  proof  of  loss,  which  contained, 
among  other  things,  the  value  of  the  property 
3-5.  burned,  which  was  not  questioned,  appellant  re- 
jected the  claim  upon  the  sole  ground  that  appel- 
lee was  not  the  sole  and  unconditional  owner  of  the 
property  destroyed.    All  other  defenses  were  thereby 
waived  (Nat.  Live  Stock  Ins.  Co.  v.  Elliott  [1915],  60 
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Ind.  App.  112,  108  N.  E.  784)  and,  it  appearing  by  un- 
disputed facts  that  appellant  knew  of  the  character  of 
appellee's  title,  when  the  policy  was  issued,  and  again 
when  proof  of  loss  was  made,  April  26,  1916,  that  suit 
was  commenced  July  5, 1916,  and  that  it  delayed  to  ten- 
der back  the  premium  until  September  2,  1916,  this 
defense  was  waived,  and  the  court  did  not  err  in  in- 
structing tiie  jury  at  the  close  of  the  evidence  to  return 
a  verdict  for  appellee  for  the  full  amount  of  his  clainu 
Insurance  Co.,  etc.  v.  Indiana  Reduction  Co.,  supra. 
Though  ther^  was  a  request  that  the  jury  be  instructed 
in  writing,  it  was  not  an  error  for  the  court  to  so  in- 
struct the  jury  verbally,  as  such  direction  was  not  a 
"general  instruction"  within  the  meaning  of  §558  Bums 
1914,  §533  R.  S.  1881,  and,  even  if  it  were,  appellant 
could  not  have  been  harmed  by  such  action. 

Appellant  contends  that  the  court  erred  in  refusing 
to  give  each  of  three  instructions  tendered  by  it,  but 
these  instructions  were  not  in  any  way  made  a 
6.    part  of  the  record,  and  we  do  not  therefore  con- 
sider them.    Judgment  afltened. 


Booth  v.  Woods  et  al. 

[No.  10,438.    Filed  November  5,  1920.] 

1.  Appeal. — Briefs, — Recital  of  Evidence. — Sufficiency. — The  re- 
cital of  evidence  in  appellant's  brief,  which  is  required  by  Rule 
22,  cL  6,  of  the  Appellate  Court  to  contain  a  condensed  recital 
of  the  evidence  so  as  to  present  its  substance  clearly  and  con- 
cisely where  its  insufficiency  is  relied  on  for  reversal,  is  in- 
sufficient to  show  reversible  error  in  the  trial  court's  holding 
that  appellant's  judgment  was  inferior  to  a  lien  of  a  decree 
for  alimony,  where  such  recital  did  not  show  when  the  decree 
for  alimony  was  rendered,  and  contained  only  a  bare  statement 
showing  merely  the  date  of  appellant's  judgment,  and  not 
^ere  or  in  what  court  it  was  raidered.    p.  67. 

Vol.  74—5 
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2.  Constitutional  Law. — Legislative  Powers. — Encroachment 
on  Judiciwry. — Rules  of  Court. — Section  6916  Bums'  Supp.  1918, 
Acts  1917  p.  523,  in  so  far  as  it  undertakes  to  say  what  shall  be 
a  sufficient  brief,  and  when  defects  therein  shall  be  pointed  out  by 
appellee,  is  unconstitutional,    p.  68. 

From  Hamilton  Circuit  Court ;  Ernest  M.  Cloe,  Judge. 

Action  by  Anna  B.  Woods  against  Aaron  D.  Booth 
and  others.  From  the  judgment  rendered  the  defend- 
ant named  appeals.    Affirmed. 

N£al  &  Neal,  for  appellant. 
Shirts  &  Fertig,  for  appellee. 

McMahan,  C.  J. — ^Anna  B.  Woods  and  Ernest  HoUen- 
bach  were  the  owners  as  joint  tenants  of  certain  real 
estate.  The  Wainwright  Trust  Company  held  a  mort- 
gage on  the  interest  of  Ernest  HoUenbach.  Mrs.  Woods 
filed  her  complaint  for  partition,  making  Ernest  HoUen- 
bach, Elizabeth  HoUenbach,  his  wife,  and  the  Wain- 
wright Trust  Company  defendants.  Elizabeth  HoUen- 
bach, having  obtained  a  divorce  and  decree  for  alimony 
pending  the  partition  proceedings,  filed  an  answer  set- 
ting out  the  facts,  and  asked  that  her  interest  be  pro- 
tected and  the  lien  of  her  decree  be  transferred  to  the 
proceeds  arising  from  the  sale  after  a  decree  in  parti- 
tion ordering  the  real  estate  sold.  Appellant  was  made 
a  defendant  by  supplemental  complaint,  alleging  that 
since  the  commencement  of  the  partition  proceedings 
he  had  obtained  a  judgment  against  Ernest  HoUenbach. 
He  filed  an  answer  alleging  that,  pending  the  action  for 
partition  and  appellee  Elizabeth  HoUenbach's  action  for 
divorce,  but  prior  to  the  rendition  of  decree  for  alimony, 
he  had  obtained  a  judgment  against  Ernest  HoUenbach, 
and  asked  that  his  judgment  be  declared  prior  to  that 
of  Elizabeth  HoUenbach  and  second  only  to  that  of  the 
Wainwright  Trust  Company.  On  final  hearing  the 
court  found  the  lien  of  the  trust  company  to  be  a  first 
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lien ;  that  the  proceeds  arising  from  the  sale  of  the  in- 
terest of  Ernest  HoUenbach  were  not  sufficient  to  pay 
the  trust  company  lien  and  the  decree  of  Elizabeth 
HoUenbach ;  that,  after  paying  the  lien  of  the  trust  com- 
pany, the  balance  should  be  applied  on  the  decree  for 
alimony  and  that  the  appellant  had  a  valid  judgment, 
but  that  he  had  no  interest  in  the  funds. 

Appellant  has  appealed  from  this  order  and  contends 
that  his  judgment  was  prior  in  point  of  time  to  the 
decree  for  alimony  and  should  have  been  ordered  paid 
next  after  the  mortgage  lien. 

Appellee  Elizabeth  HoUenbach  calls  attention  to  ap- 
pellant's recital  of  the  evidence  and  insists  that  appel- 
lant has  failed  to  comply  with  Rule  22,  clause  5, 

1.  which  requires  a  condensed  recital  of  the  evi- 
dence so  as  to  present  the  substance  clearly  and 
concisely  where  the  insufficiency  of  the  evidence  is  as- 
signed as  ground  for  reversal,  and  insists  that  from  the 
appellant's  recital  of  the  evidence  he  has  not  shown  re- 
versible error. 

After  careful  study  of  the  evidence  as  set  out,  we  are 
unable  to  ascertain  therefrom  the  date  when  the  order 
for  partition  was  made,  when  the  commissioner's  report 
of  the  sale  of  the  real  estate  was  made,  when  the  de- 
cree for  alimony  was  rendered,  or  in  what  court  ap- 
pellant's judgment  was  rendered.  The  only  reference 
made  by  the  appellant  in  his  recital  of  the  evidence  to 
his  judgment  is  the  bare  statement  that  he  introduced 
in  evidence  "Judgment  of  Aaron  D.  Booth  vs.  Ernest 
HoUenbach  of  date  January  16,  1917,  for  $208  and 
cost."  Appellee  insists  that  this  statement  is  not  suffi- 
cient to  show  that  appellant's  judgment  was  a  lien  on 
the  real  estate  of  Ernest  HoUenbach.  We  cannot  ignore 
this  contention  of  appellee.  Appellant,  after  having 
had  his  attention  called  to  the  insufficiency  of  his  recital 
of  the  evidence  to  show  any  error  on  the  part  of  the 
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trial  court,  instead  of  applying  to  this  court  for  leave 

to  correct  his  brief  in  that  regard,  contents  himself  with 

saying  that,  under  §3,  Acts  1917  p.  523,  §691a 

2.  Bums'  Supp.  1918,  appellee's  contention  or  ob- 
jection to  the  statement  of  evidence  comes  too 
late.  This  act,  however,  in  so  far  as  it  undertakes  to 
say  what  shall  be  a  sufficient  brief  and  when  defects 
shall  be  pointed  out,  has  been  held  unconstitutional. 
Solimeto  V.  State  (1919),  188  Ind.  170,  122  N.  E.  578. 
As  suggested  by  appellee,  appellant's  judgment  might 
have  been  rendered  in  an  action  before  a  justice  of  the 
peace  or  in  some  county  other  than  the  one  in  which 
the  real  estate  is  located,  and  under  such  circumstances 
not  a  lien  on  the  real  estate. 

This  being  true,  and  in  view  of  the  well-settled  rule 
that  this  court  will  not  search  the  record  in  order  to  re- 
verse a  cause,  the  judgment  is  affirmed. 


Randolph  v.  King  et  al. 

[No.  10,345.    Filed  April  22,  1920.    Kehearing  denied  October  7, 
1920.    Transfer  denied  November  10,  1920.] 

1.  Work  and  Labor. — Action  for  Goods  Sold  Under  Pa/rol  Con- 
tract. — Recovery  on  Written  ComtrcLct. — ^In  an  action  to  recover 
the  amount  due  on  goods  sold  and  delivered  under  a  parol  con- 
tract upon  a  quantum  meruit,  plaintiff  could  recover  even 
though  the  evidence  showed  that  the  goods  were  sold  under 
special  written  contracts,    p.  70. 

2.  Appeal. — Review. — Afflrmanoe. — Vcuriance, — In  view  of  §400 
Bums  1914,  §391  R.  S.  1881,  providing  that  variance  between 
pleading  and  proof  shall  be  deemed  immaterial,  unless  it  mis- 
leads the  adverse  party  to  his  prejudice,  a  cause  will  not  be 
reversed  because  of  variance  between  a  pleading  for  a  recovery 
on  a  parol  contract  for  goods  sold  and  proof  of  special  written 
contracts,  where  it  appears  that  such  variance  did  not  mislead 
defendant,  and  that  the  merits  of  the  cause  were  fairly  tried, 
p.  71. 

From  Clinton  Circuit  Court ;  Joseph  Combs,  Judge. 
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Action  by  Bernard  King  and  another,  trading  as  the 
King  Coal  Company,  against  James  S.  Randolph.  From 
a  judgment  for  plaintiffs,  the  defendant  appeals.  Af- 
firmed. 

Edgar  D.  Randolph  and  Charles  R.  Milford,  for  ap- 
pellant. 
Harry  C.  Sheridan,  for  appellees. 

Nichols,  C.  J. — ^The  complaint  by  appellees  against 
appellant  was  on  accomit  for  goods  sold  and  delivered 
by  them  to  appellant,  as  appears  by  the  bill  of  particu- 
lars filed  with  the  complaint,  which  showed  appellant 
to  be  indebted  to  appellees  in  the  sum  of  $747.86,  with 
interest  from  April  10,  1916. 

Appellant  answered  by  general  denial,  and  a  second 
paragraph  averring  payment,  to  which  he  added  a 
counterclaim,  the  first  paragraph  of  which  admits  the 
purchase  of  the  goods,  which  consisted  of  coke  and  the 
delivery  of  the  same,  but  avers  that  prior  to  such  pur- 
chase and  delivery  it  was  agreed  between  appellees  and 
appellant  that  the  coke  should  be  well  cleaned,  dry  and 
in  good  condition  for  shipment  before  it  was  shipped  to 
various  parties  as  directed  by  appellant,  and  that  many 
cars  were  not  in  such  condition  when  shipped,  to  appel- 
lant's damage.  That  appellant  gave  written  orders, 
from  time  to  time,  for  the  coke  mentioned  in  appellees' 
bill  of  particulars  to  their  complaint,  directing  as  to 
such  coke  and  its  condition  and  shipment  as  aforesaid. 
There  is  a  demand  for  $225  damages. 

The  second  paragraph  avers  an  agreement  by  appel- 
lant to  furnish  coke  to  The  Old  Dominion  Coal  Com- 
pany, and  written  orders  therefor  from  time  to  time 
from  such  corporation,  which  written  orders  were  for- 
warded to  appellees,  appellant  notifying  appellees  of  the 
orders  by  telephone,  and  that  appellees  received  such 
statements  without  objection,  and  promised  to  fill  them. 
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but  later  failed  to  do  so,  to  appellant's  damage  in  the 
sum  of  $550. 

Appellees  pleaded  to  the  second  paragraph  of  answer 
and  the  counterclaim  by  general  denial,  and  the  cause 
was  tried  by  a  jury,  which  returned  a  verdict  for  ap- 
pellees on  their  complaint  for  $721.43,  and  against  ap- 
pellant on  his  counterclaim.  Appellant  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and  judgment  was 
rendered  for  appellees  on  the  verdict. 

Appellant,  on  appeal,  under  a  general  assignment  of 
error  that  the  court  erred  in  overruling  the  motion  for 
a  new  trial,  contends  that  the  verdict  was  contrary  to 
law,  that  it  was  not  sustained  by  sufficient  evidence, 
and  that  the  court  erred  in  refusing  to  give  instruction 
No.  1  tendered  by  appellant,  which  was  to  the  effect 
that  a  number  of  the  cars  of  coke  in  question  were  con- 
tracted for  by  written  orders,  accepted  by  appellees, 
which  orders  so  accepted  constituted  contracts,  and  ap- 
pellees, having  declared  on  a  parol  or  verbal  contract, 
could  not  recover  for  any  such  items  so  sold  by  said 
written  contracts. 

Appellant's  sole  contention  is  that  appellees  based 

their  action  upon  the  amount  due  them  for  goods  sold 

and  delivered  under  a  parol  contract,  upon  a 

1.     quantum  meruit,  and  that  the  action  should  have 

been  based  upon  the  written  orders.    Though  the 

written  orders  had  constituted  special  written  contracts, 

as  claimed  by  appellant,  which  we  do  not  decide,  still 

the  law  is  against  him. 

The  case  of  Jenney  Electric  Co.  v.  Branham  (1896), 
145  Ind.  314,  41  N.  E.  448,  33  L.  R.  A.  395,  held  that: 
"While  the  rule  that  one  may  plead  the  common  count 
and  recover,  notwithstanding  the  evidence  disclosed  a 
special  contract,  would,  upon  first  impression,  seem  to 
be  at  variance  with  the  ordinary  rules  of  pleading  and 
practice,  yet  it  has  been  repeatedly  held  that  under  our 


MAY  TERM,  1920.  71 

Craft  V.  Stone — lA  Ind  App.  71. 

code  such  recovery  may  be  had."  In  addition  to  the 
authorities  in  that  case  cited,  see  Board,  etc.  V.  Gibson 
(1902),  158  Ind.  471,  483,  63  N.  E.  982;  Jackson  V. 
Creek  (1911),  47  Ind.  App.  541,  550,  94  N.  E.  416; 
Peden  v.  Scott  (1905),  35  Ind.  App.  370,  73  N.  E.  1099. 

Section  400  Bums  1914,  §391  R.  S.  1881,  provides 
that :  "No  variance  between  the  allegations  in  a  plead- 
ing and  the  proof  is  to  be  deemed  material,  unless 

2.  it  have  actually  misled  the  adverse  party,  to  his 
prejudice,  in  maintaining  his  action,  or  defense 
upon  the  merits."  Even  if  there  is  a  variance,  as 
claimed  by  appellant,  certainly  appellant  was  not  mis- 
led thereby,  as  appears  by  his  counterclaim.  The  merits 
of  the  case  were  fairly  tried,  and  appellant  was  not 
harmed  by  the  alleged  error,  and  the  action  of  the  trial 
court  will  not  be  disturbed.  Berkemeier  V.  State,  ex 
rel.  (1909),  44  Ind.  App.  1,  88  N.  E.  634. 

Judgment  affirmed. 


Craft  v.  Stone. 

[No.  9,862.    Filed  October  7,  1919.    Rehearing  denied  February 
6,  1920.    Transfer  denied  November  10,  1920.] 

1.  Abatement  and  Revival. — Judgment  for  Personal  Injuries, — 
Death  of  Party, — Rendition  of  Judgment  Nunc  Pro  Tunc. — 
Plaintiff's  cause  of  action  for  personal  injuries  was  merged  in 
the  verdict  in  his  favor,  and  was  no  longer  a  mere  cause  of 
action  within  the  meaning  of  §283  Bums  1914,  §282  R.  S. 
1881,  which  was  extinguished  by  his  death,  and  the  court  may, 
on  proper  showing  of  facts,  enter  a  judgment  nunc  pro  tunc 
as  of  a  date  prior  to  the  death.  (Hudson  v.  Indicma  Union  2Vac- 
tion  Co.  [1912],  50  Ind.  App.  292,  distinguished.)     p.  73. 

2.  Appeal. — Matters  Reviewable. — Motion  for  New  Trial  Not 
Ruled  Upon  Below. — ^Where  the  motion  for  new  trial  has  not 
been  ruled  upon  below,  the  court  on  appeal  will  not  deter- 
mine whether  a  new  trial  should  or  should  not  be  granted,   p.  74. 

3.  Municipal  Corporations. — Use  of  Streets. — Pedestrians. — 
Automobiles. — Care  Required. — It  is  the  duty  of  a  pedestrian 
crossing  a  public  street  to  look  and  take  reasonable  precau- 
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tions,  according  to  the  character  of  the  thoroug^are,  to  avoid 
collision  with  approaching  vehicles,  but  he  need  not  exercise 
the  high  degree  of  vigilance  required  of  a  footman  at  rail- 
road crossings;  and  one  has  the  right  to  drive  his  automobile 
along  a  street  observing  such  watchfulness  for  pedestrians  and 
having  his  automobile  under  such  control  that,  by  the  exer- 
cise of  ordinary  care,  he  may  avoid  injury  to  others  having 
corresponding  and  reciprocal  rights,    p.  76. 

4.  MuNiciPAii  Corporations. — Use  of  Street. — Pedestrians  Cross- 
ing Between  Intersections. — Negligence. — ^The  fact  that  a  pe- 
destrian, injured  in  a  collision  with  an  automobile,  undertook 
to  cross  the  street  at  a  place  other  than  a  regular  crossing 
will  not  of  itself  defeat  his  action  for  personal  injuries  against 
the  driver  of  the  automobile,    p.  76. 

6.  Appeal. — Review. — Verdict. — Answers  to  Interrogatories. — ^In 
an  action  for  personal  injuries  sustained  by  plaintiff  when 
struck  by  defendant's  automobile,  answers  to  interrogatories 
submitted  to  jury,  held  not  to  show  as  a  matter  of  law  that 
plaintiff  was  guilty  of  contributory  negligence,  so  that  rendi- 
tion of  judgment  for  defendant  on  such  answers  notwithstand- 
ing the  general  verdict  for  plaintiff  was  reversible  error,    p.  77* 

6.  Appeal. — Review. — Judgment  on  Interrogatories. — ReversaL 
-Judgment  on  Verdict.— In  view  of  §702  Bums  1914,  §660 
R.  S.,  1881,  providing  that,  when  a  judgment  is  reversed  in 
whole  or  part,  the  court  shall  remand  the  cause  with  instruc- 
tion to  grant  a  new  trial  when  the  justice  of  the  case  demands 
it,  and  §703  Bums  1914,  §661  R.  S.  1881,  providing  that  the 
court  shall  not  reverse  the  proceedings  any  further  than  to 
include  the  first  error,  where  the  first  and  only  error  in  the 
record  was  committed  in  rendering  judgment  for  defendant  on 
the  jury's  answers  to  interrogatories  notwithstanding  the  gen- 
eral verdict  for  plaintiff,  on  reversal  judgment  for  plaintiff 
should  be  entered  on  the  general  verdict,  in  the  absence  of 
error  warranting  the  trial  court  in  granting  a  new  trial,    p.  78. 

From  Morgan  Circuit  Court;  Nathan  A.  Whitaker, 
Judge. 

Action  by  Ernest  H.  Craft  against  Charles  S.  Stone. 
From  a  judgment  for  defendant  on  the  jury's  answers 
to  interrogatories  notwithstanding  the  general  verdict 
for  plaintiff,  the  plaintiff  appeals.    Reversed. 

Carey  &  Karnes  and  Homer  L.  McGinnis,  for  appel- 
lant. 
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Fesler,  Elam  &  Young  and  Kivett  &  Kivett,  for  appel- 
lee. 

McMahan,  J. — ^This  action  was  instituted  by  appel- 
lant against  appellee  to  recover  damages  for  personal 
injuries  sustained  by  appellant  by  reason  of  the  alleged 
negligence  of  appellee.  The  jury  returned  a  verdict  for 
appellant  and  answers  to  interrogatories.  Appellee  filed 
a  motion  for  judgment  in  his  favor  on  the  interroga- 
tories notwithstanding  the  verdict,  and  also  a  motion 
for  a  new  trial.  The  motion  for  a  new  trial  is  not  in 
the  record.  The  court  sustained  the  former  motion  and 
rendered  judgment  for  appellee.  The  only  error  as- 
signed is  that  the  court  erred  in  rendering  judgment 
on  the  answers  to  the  interrogatories. 

Appellant  has  died  since  submission  and  counsel  who 
appeared  for  appellant  asks  that  our  decision  be  ren- 
dered as  of  the  date  of  submission.    Appellee  has 

1.    filed  his  motion  to  dismiss  the  appeal  on  the 
ground  that  appellant's  cause  of  action  died  with 
his  person,  and  therefore  his  action  has  abated. 

Section  283  Bums  1914,  §282  R.  S.  1881,  provides 
that:  '^A  cause  of  action  arising  out  of  an  injury  to 
the  person  dies  with  the  person  of  either  party,  except 
in  cases  in  which  an  action  is  given  for  an  injury  caus- 
ing the  death  of  any  person,  and  actions  for  seduction, 
false  imprisonment  and  malicious  prosecution.'' 

Counsel  of  record,  who  represented  appellant  in  his 
lifetime,  contends  that,  under  the  circumstances  of  the 
case  at  bar,  the  appellant's  cause  of  action  was  merged 
in  the  verdict  and  was  no  longer  a  mere  cause  of  action 
which  was  extinguished  by  his  death.  This  contention 
is  sustained  by  the  great  weight  of  authority.  In  such 
cases  the  court  may  on  proper  showing  of  the  facts  enter 
a  judgment  nunc  pro  tunc  as  of  a  date  prior  to  the  death 
of  a  party.  Hiker  V.  KeUey  (1892),  130  Ind.  356,  30  N. 
E.  304,  15  L.  R.  A.  622;  City  of  Valparaiso  V.  Chester 
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(1911),  176  Ind.  636,  96  N.  E.  765.  In  Hudson  V.  Ind. 
Union  Traction  Co.  (1912),  50  Ind.  App.  292,  98  N.  E. 
188,  cited  by  appellee,  the  general  verdict  was  for  the 
defendant  instead  of  the  plaintiff,  and  is  thus  distin- 
guished from  the  case  now  under  consideration.  In  the 
instant  case  the  cause  of  action  was  merged  in  the  ver- 
dict. In  the  Hudson  case  the  cause  of  action  was  wiped 
out  and  destroyed  by  the  verdict.  Appellant  prior  to 
his  death  recovered  a  verdict  and  no  subsequent  delay 
or  error  of  the  court  should  be  permitted  to  operate  to 
his  jeopardy  or  harm.  If  the  appellee's  motion  for  a 
judgment  on  the  interrogatories  and  his  motion  for  a 
new  trial  were  not  well  founded,  appellant  under  the 
authorities  cited  would  have  been,  and  is  still,  entitled 
to  a  judgment  nunc  pro  tunc  as  of  the  date  of  the  ver- 
dict. 

The  motion  for  a  new  trial  has  not  been  ruled  upon. 

We  are  not  therefore  in  a  position  to  determine  whether 

a  new  trial  should  or  should  not  be  granted.    We 

2.  are,  however,  in  position  to  determine  whether 
the  court  correctly  sustained  the  appellee's  mo- 
tion for  judgment  on  the  answers  to  the  interrogatories, 
and  it  is  our  duty  to  do  so.  The  motion  to  dismiss  the 
appeal  is  therefore  overruled; 

The  facts  disclosed  by  the  answers  to  the  interroga- 
tories are  in  substance  as  follows:  The  appellant, 
while  crossing  from  the  east  sidewalk  to  the  west  side- 
walk on  Meridian  street  in  the  city  of  Indianapolis,  in 
a  diagonal  direction  from  the  northeast  to  the  south- 
west, was  injured  by  being  struck  by  an  electric  auto- 
mobile which  was  then  being  driven  by  appellee  at  a 
speed  pf  eight  miles  an  hour.  It  was  raining  at  the 
time  of  the  accident  and  appellant  was  carrying  a  raised 
umbrella,  which,  however,  did  not  obstruct  his  view  in 
the  direction  from  which  the  automobile  came.  It  was 
about  6:15  p.  m.  and  the  street  was  lighted  by  elec- 


MAY  TERM,  1920.  75 

Craft  V.  Stone — ^74  Ind.  App.  71. 

tricity.  Appellant  stepped  off  of  the  sidewalk  on  the 
east  side  of  Meridian  street  at  a  point  105  feet  north  of 
the  north  line  of  Washington  street.  He  took  two  steps 
and  looked  to  the  north  for  approaching  vehicles.  He 
then  continued  to  walk  to  the  place  where  he  was  in- 
jured without  again  looking  to  the  north,  and  when 
struck  by  appellant's  automobile  had  reached  a  point 
forty  feet  north  of  Washington  street  and  eighteen  feet 
east  of  tiie  west  curb  on  Meridian  street.  Meridian 
street  is  fifty  feet  wide.  The  headlights  on  appellee's 
automobile  were  lighted  and  appellant  did  not  see  the 
automobile  before  it  struck  him,  although  he  could  have 
seen  it  if  he  had  looked  to  the  north.  When  appellee 
first  saw  appellant,  the  automobile  was  about  three  feet 
away  from  appellant  and  too  close  for  appellee  to  have 
then  stopped  it  before  striking  appellant.  At  the  time 
of  the  accident  there  was  an  ordinance  in  effect  defining 
the  "congested  district,"  which  included  the  place  of  the 
accident,  and  which  provided  that  pedestrians  must  con- 
form to  the  traffic  signals  regulating  the  movement  of 
vehicles,  and  shall  cross  street  intersections  at  the  time 
vehicles  cross  going  in  the  same  direction;  that  pedes- 
trians must  not  unnecessarily  use  the  roadway;  that 
Meridian  street  at  the  place  where  the  accident  hap- 
pened was  used  daily  and  constantly  by  large  numbers 
of  automobiles,  horses,  wagons  and  other  vehicles.  The 
intersection  of  Meridian  and  Washington  streets  was 
one  of  the  most  public,  populous,  closely  built  up  and 
congested  parts  of  the  business  portion  of  the  city. 

Can  these  facts  be  reconciled  with  the  general  ver- 
dict? If  they  can,  it  was  error  to  render  judgment  in 
favor  of  appellee,  and  the  cause  must  be  reversed.  If, 
however,  these  facts  cannot  be  reconciled  with  the  gen- 
eral verdict,  the  trial  court  correctly  entered  judgment 
for  appellee,  and  the  cause  must  be  affirmed.  Without 
entering  into  a  discussion  of  the  rules  of  law  relative 
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to  general  and  special  verdicts,  we  will  proceed  to  de- 
termine whether  the  answers  to  the  interrogatories  are 
sufficient  to  overthrow  the  general  verdict  in  favor  of 
appellant. 

Appellee  insists  that  the  answers  to  the  interroga- 
tories show  that  appellant's  injury  was  caused  by  his 
own  negligence,  and  for  that  reason  the  court  com- 
mitted no  error  in  rendering  judgment  for  appellee. 

It  is  the  duty  of  a  person  crossing,  or  about  to  cross, 
a  public  street  on  foot  to  look  and  take  reasonable  pre- 
cautions according  to  the  character  of  the  thor- 

3.  oughfare  to  avoid  collision  with  approaching 
vehicles,  but  it  is  not  necessary  that  the  same 

high  degree  of  vigilance  should  be  demanded  of  the  foot- 
man about  to  cross  a  public  street  in  order  to  avoid 
contact  with  a  vehicle,  the  driver  of  which  is  likewise 
under  a  duty  to  be  on  the  lookout,  as  is  required  at  rail- 
road crossings  over  which  engines  and  trains  of  cars 
are  necessarily  run  at  a  rate  of  speed  not  readily  gov- 
ernable. The  appellant  had  the  right  to  cross  this 
street  at  the  crosswalk  or  elsewhere,  exercising  such 
caution  and  prudence  as  the  circumstances  demanded 
to  avoid  being  injured,  while  appellee  had  the  right  to 
drive  his  automobile  along  the  street,  observing  such 
watchfulness  for  footmen  and  having  his  automobile 
under  such  control  as  would  enable  him  by  the  use  of 
ordinary  care  to  avoid  injury  to  others  who  had  corres- 
ponding and  reciprocal  rights  in  the  street.  Stringer 
V.  Frost  (1889),  116  Ind.  477,  19  N.  E.  331,  2  L.  R.  A. 
614,  9  Am.  St.  875;  Evans  V.  Adams  Express  Co. 
(1890),  122  Ind.  362,  23  N.  E.  1039,  7  L.  R.  A.  678. 

The  fact  that  api)ellant  undertook  to  cross  the 

4.  the  street  at  a  place  other  than  a  regular  cross- 
ing will  not  of  itself  defeat  an  action  for  his  in- 
jury.   Simons  V.  Gaynor  (1883),  89  Ind.  165. 

The  jury  in  answering  the  interrogatories  finds  that 
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Meridian  street  is  fifty  feet  wide,  with  a  sidewalk  and 
curb  on  each  side ;  that  the  accident  happened  at  a  point 
eighteen  feet  east  of  the  west  curb,  but  no  information 
is  given  as  to  the  width  of  the  sidewalks  or  the  width  of 
the  street  between  curbs.  We  are  therefore  not  able 
to  tell  whether  the  accident  happened  on  the  left  or 
the  right-hand  side  of  the  street.  The  appellant  al- 
leged, and  the  jury  by  their  general  verdict  found,  that 
at  the  time  of  the  accident,  appellee  was  driving  his 
automobile  along  the  middle  or  left  side  of  the  street 
in  violation  of  the  ordinance  set  out  in  the  complaint, 
and  that  the  injury  to  appellant  resulted  therefrom. 
This  finding  is  not  negatived  by  the  interrogatories. 
Appellee  also  contends  that  appellant  in  crossing  the 
street  at  the  place  and  in  the  manner  as  found  by  the 
jury  violated  the  ordinance  set  out  in  the  answer  pro- 
viding that  pedestrians  in  the  congested  district  shall 
cross  intersections  at  the  same  time  that  vehicles  cross 
going  in  same  direction  and  must  not  unnecessarily  use 
the  roadway.  We  do  not  construe  this  ordinance  as 
prohibiting  the  i)edestrian  from  crossing  the  street  at 
a  point  other  than  street  intersections. 

The  answers  to  the  interrogatories  do  not  state  facts 

from  which  we  can  say  as  a  matter  of  law  that  the  ap- 

I>ellant  was  guilty  of  contributory  negligence.    It 

5.  follows,  therefore,  that  it  was  reversible  error  to 
render  judgment  for  appellee  notwithstanding 
the  general  verdict,  and  that  the  judgment  must  be  re- 
versed. Elgin  Dairy  Co.  v.  Shepherd  (1915),  183  Ind. 
466,  108  N.  E.  234,  109  N.  E.  353;  Harker  V.  Gruhl 
(1916),  62  Ind.  App.  177,  111  N.  E.  457;  Cole  Motor 
Car  Co.  V.  Ludorjf  (1916),  61  Ind.  App.  119,  111  N.  E. 
447;  Rump  V.  Woods  (1912),  50  Ind.  App.  347,  98  N. 
E.  369. 

The  only  question  remaining  is  the  form  of  the  man- 
date.   Appellant  contends  that  the  cause  should  be  re- 
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versed  with  instructions  to  render  judgment  for 
6.    appellant  as  of  the  date  of  the  verdict;  wjjiile  ap- 
pellee contends  that  in  case  of  reversal  a  new 
trial  should  be  ordered. 

Section  702  Bums  1914,  §660  R.  S,  1881,  provides 
that,  when  the  judgment  is  reversed  in  whole  or  in  part, 
the  court  shall  remand  the  cause  to  the  court  below,  with 
instruction  to  grant  a  new  trial  when  the  justice  of  the 
case  demands  it. 

Section  703  Bums  1914,  §661  R.  S.  1881,  provides 
that  the  court  shall  not  reverse  the  proceedings  any 
further  than  to  include  the  first  error.  The  first,  and 
only,  error  in  the  record  is  the  error  in  sustaining  appel- 
lee's motion  for  judgment  on  the  answers  to  the  inter- 
rogatories notwithstanding  the  general  verdict.  If  the 
motion  for  a  new  trial  has  not  been  ruled  on  by  the  trial 
court,  a  reversal  to  and  including  the  first  error  will 
leave  the  appellee's  motion  for  a  new  trial  undisposed 
of.  Appellee  cites  Shoner  v.  Pennsylvania  Co.  (1892), 
130  Ind.  170,  28  N.  E.  616,  29  N.  E.  775,  and  Osbom 
V.  Adams  Brick  Co.  (1913),  52  Ind.  App.  175,  99  N.  E. 
530,  100  N.  E.  472,  in  support  of  the  proposition  that, 
in  sustaining  the  motion  for  judgment  on  the  interroga- 
tories, the  motion  for  a  new  trial  was  not  passed  on,  so 
that  justice  requires  the  granting  of  a  new  trial. 
Masterson  v.  Southern  R.  Co.  (1908),  170  Ind.  296,  84 
N.  E.  505,  is  cited  to  the  proposition  that,  when  judg- 
ment has  been  entered  on  the  interrogatories,  the  gen- 
eral verdict  is  thereby  vacated  and  annulled  and  cannot 
thereafter  be  made  the  foundation  of  a  judgment. 
Neither  of  the  cases  cited  are  controlling  for  the  reason 
that  no  motion  for  a  new  trial  had  been  filed  in  either 
of  them.  On  reversal  the  trial  court  had  no  authority 
to  pass  upon  the  merits  of  such  motion  and  a  new  trial 
could  only  be  granted  by  a  mandate  of  the  Supreme 
Court.    The  court  in  each  of  said  cases  simply  held  that, 
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under  the  condition  of  the  record,  the  ends  of  justice 
would  be  best  subserved  by  ordering  a  new  trial. 

In  Hobbs,  Admr.,  v.  Salem,  etc.,  Stone  Co.  (1899),  22 
Ind.  App.  436,  53  N.  E.  1063,  the  appellee  filed  its  mo- 
tions for  judgment  non  obstante  and  for  a  new  trial ;  the 
former  was  sustained,  no  ruling  having  been  made  on 
the  latter  motion.  The  case  was  reversed,  with  direc- 
tions to  the  trial  court  to  render  judgment  upon  the  gen- 
eral verdict  for  appellant.  After  the  cause  was  re- 
manded the  appellee  insisted  that  the  motion  for  a  new 
trial  should  be  ruled  upon.  The  court  evidently  refused 
to  rule  upon  this  motion,  and  rendered  a  judgment  on 
the  general  verdict.  The  stone  company  then  appealed 
from  the  action  of  the  court  (Salem-Bedford  Stone  Co. 
V.  Hobbs  [1901],  27  Ind.  App.  604,  61  N.  E.  956),  where 
the  action  of  the  trial  court  in  rendering  judgment  on 
the  verdict  and  in  refusing  to  rule  on  the  motion  for  a 
new  trial  was  affirmed  by  a  divided  court. 

In  Masterson  v.  Southern  R.  Co.,  supra,  the  court,  in 
speaking  of  the  appellant's  motion  for  judgment  on  the 
verdict,  said:  "The  granting  of  appellee's  motion  for 
judgment  upon  the  interrogatories  and  answers  ipso 
facto  annulled  and  vacated  the  general  verdict,  *  *  * 
The  general  verdict  was  no  longer  in  existence  to  serve 
as  the  basis  of  a  motion  for  judgment."  The  appellant, 
Masterson,  however,  had  reserved  no  exception  to  the 
action  of  the  trial  court  in  rendering  judgment  for  the 
appellee  non  obstante,  and  was  in  no  position  to  com- 
plain of  the  action  of  the  court. 

In  the  instant  case  the  verdict  of  the  jury  was,  for 
the  time  being  at  least,  vacated  and  set  aside  by  the  ac- 
tion of  the  court  in  rendering  judgment  for  the  appel- 
lee on  the  interrogatories  and  answers  thereto,  but  we 
have  before  held  that  the  court  committed  an  error  in  so 
rendering  judgment  for  appellee,  and,  in  the  absence  of 
some  error  justifying  the  trial  court  in  granting  appel- 
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lee  a  new  trial,  appellant  should  have  had  judgment  on 
the  general  verdict. 

In  Wise  v.  Cleveland,  etc.,  R.  Co.  (1915),  183  Ind. 
484,  108  N.  E.  369,  the  case  was  reversed,  with  direc- 
tions to  overrule  the  motion  for  judgment  on  the  an- 
swers to  interrogatories.  When  the  mandate  was  acted 
upon  by  the  trial  court,  it  followed  the  instruction  of 
the  Supreme  Court,  and  in  addition  thereto  overruled 
the  defendant's  motion  for  a  new  trial,  which  had  been 
filed  prior  to  the  rendition  of  judgment  for  defendant 
non  obstante.  On  a  second  appeal  the  action  of  the  trial 
court  in  rendering  judgment  on  the  original  verdict  and 
in  overruling  the  motion  for  a  new  trial  was  affirmed. 
Cleveland,  etc.,  R.  Co.  V.  Wise  (1917),  186  Ind.  316, 116 
N.  E.  299. 

If  the  motion  for  a  new  trial  has  not  been  disposed  of, 
it  will  be  the  duty  of  the  trial  court  to  rule  upon  that 
motion.  If  such  motion  has  been  or  shall  be  overruled, 
judgment  should  then  be  entered  on  the  general  verdict 
as  of  a  date  prior  to  appellant's  death. 

Judgment  reversed  as  of  the  date  of  submission,  with 
direction  to  the  trial  court  to  overrule  the  motion  for 
judgment  on  the  answers  to  the  interrogatories  as  of 
a  date  prior  to  appellant's  death,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


Thompson  et  al.  v.  Fesler  et  al. 

[No.  9,799.     Filed  April  22,  1919.     Rehearing  denied  June  27, 
1919.    Transfer  denied  November  11,  1920.] 

1.  Affbal. — Review. — Admission  of  Evidence. — Ha/mUess  Error. 
—In  an  action  tried  by  the  court,  the  admission  of  evidence, 
if  error,  held  harmless  where  the  judge  ig^nored  it  in  making 
his  special  findings,    p.  84. 

2.  New  Trial. — Grounded  Upon  Admission  of  Evidence. — Judff- 
ment  and  Conclusions  of  Law  Based  on  Findings  Ignoring  the 
Evidence. — ^Where  the  judgment  and  conclusions  of  law  are 
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based  solely  upon  the  facts  as  found  by  the  court  and  not  upon 
the  evidence  whose  admission  is  complained  of  by  motion  for 
new  trial,  it  is  not  error  to  overrule  such  motion,    p.  85. 

3.  CONTIUCTS. —  Rescissiofu — Paaiiai  Rescissum. —  Severable  or 
Divisihle  Contracts. — ^Unless  a  contract  is  clearly  divisible  or 
separable,  there  can  be  no  partial  rescission  thereof,  and,  when 
legal  grounds  to  cancel  exist,  must  be  rescinded  in  toto  or  not 
at  all,  but  when  a  contract  is  divisible  into  a  number  of  inde- 
pendent elements  or  transactions,  and  good  cause  for  rescission 
exists  as  to  one  part,  it  may  be  rescinded,  and  the  rest  of  the 
contract  affirmed,    p.  90. 

4.  Contracts. —  Divisibility, —  Constmctunu —  Intent  of  Parties, 
— Test, — ^The  usual  test  of  the  severability  of  a  contract  is  the 
entirety  or  divisibility  of  the  consideration,  and  the  intention 
of  the  parties,  gathered  from  the  terms  and  provisions  of  the 
contract,  will  control,  the  test  chiefly  relied  on  being  whether 
the  parties  have  apportioned  the  consideration  on  the  one  side 
to  the  different  covenants  on  the  other,    p.  91. 

5.  Vendor  and  Purchaser. — Rescission, — Burden  of  Proof. — 
Where  plaintiff  claimed  rescission  as  to  part  of  the  contract 
on  the  ground  that  an  equity  in  property  taken  in  exchange  as 
part  of  the  purchase  price,  and  represented  as  being  $400  was 
not  such  in  fact,  the  burden  was  on  plaintiff  to  show  fraud 
sufficient  to  authorize  a  rescission,    p.  97. 

6.  Vendor  and  PxmcHASER. — Contract  of  Sale, — Divisibility. — 
Partial  Rescission. — A  contract  for  the  sale  of  land  whereby 
the  seller  was  to  receive  an  equity  in  other  property  as  $400 
of  the  cash  payment,  the  remainder  to  be  paid  by  installments, 
constituted  one  entire  contract,  and  could  not  be  rescinded  as 
to  such  equity  and  affirmed  as  to  the  remainder,    p.  99. 

From  Marion  Circuit  Court  (23,029) ;  Louis  B. 
Ewbank,  Judge. 

Action  by  Joseph  W.  Thompson  and  another  against 
Leo  K.  Fesler  and  another.  From  a  judgment  for  de- 
fendants, the  plaintiffs  appeal.    Affirmed. 

Samuel  D.  Miller,  Frank  C.  Dailey  and  William  H. 
Thompson,  for  appellants. 

Joseph  W.  Hutchinson  and  Emsley  W.  Johnson,  for 
appellees. 

McMahan,  J. — ^Appellants,  Joseph  W.  Thompson  and 
Georgiana  H.  Thompson,  commenced  this  action  against 
Vol.  74—6 
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Leo  K.  Fesler  and  Flora  B.  Fesler,  appellees,  to  recover 
a  balance  alleged  to  be  due  on  a  contract  whereby  ap- 
pellants sold,  and  appellee  Leo  K.  Fesler  agreed  to  buy, 
certain  real  estate  in  Indianapolis  and  known  as  lot  274, 
Morton  Place.  The  real  estate  was  conveyed  to  appel- 
lees, who  are  husband  and  wife.  The  complaint  seeks 
to  have  the  amount  charged  as  a  lien  upon  the  real  es- 
tate, and  alleges  that,  as  payment  of  $400  of  the  pur- 
chase price  of  said  real  estate,  appellee  Leo  K.  Fesler 
agreed  to  transfer  to  appellants  an  equity  of  $400  in 
lot  230  in  Osgood's  Park  addition  to  the  city  of  Indian- 
apolis; that  he  never  in  fact  had  an  equity  of  $400  in 
said  lot;  and  appellants  seek  to  recover  the  balance  of 
$400  and  interest  due  on  the  purchase  price  of  the  real 
estate  conveyed  by  them  to  appellees. 

The  controversy  in  this  case  arises  out  of  a  sale  by 
which  appellants,  Joseph  W.  Thompson  and  his  wife, 
sold  and  conveyed  to  the  appellees  said  lot  274,  Morton 
Place.  The  particular  question  to  be  decided  arises  di- 
rectly upon  the  agreement  between  the  appellants  and 
appellees  as  to  the  method  of  payment  for  the  property 
conveyed.  No  question  is  raised  as  to  this  conveyance, 
its  effect  or  validity,  but  the  point  in  issue,  aside  from 
the  question  of  rescission  and  that  relating  to  the  erro- 
neous admission  of  evidence,  is  whether  or  not  appellee 
Leo  K.  Fesler  has  paid  the  consideration  for  the  prop- 
erty according  to  the  terms  of  the  written  contract  of 
sale  by  which  he  obligated  himself  to  make  certain  pay- 
ments for  the  Morton  Place  property.  In  this  connec- 
tion the  single  question  for  our  consideration  is 
narrowed  to  the  cash  payment  agreed  to  be  made  by 
the  appellees  as  a  part  consideration  for  said  property. 
The  particular  part  of  the  contract  which  we  are  called 
upon  to  construe  reads  as  follows : 

"The  buyers  agree  to  pay  to  the  sellers  for  said 
real  estate,  subject  to  a  first  mortgage  of  Two 
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Thousand  Dollars,  to  the  Marion  Trust  Company  of 
Indianapolis,  Indiana,  the  sum  of  Three  Thousand 
Dollars;  said  Three  Thousand  Dollars,  payable 
Eight  Hundred  Dollars,  in  cash  on  the  execution  of 
this  agreement  and  said  cash  payment  shaU  be  made 
and  received  in  the  following  mxmner,  Four  Huvr- 
dred  DoUars,  in  cash  on  the  execution  of  this  agree- 
ment and  the  sellers  agree  to  accept  an  equity  which 
belongs  to  the  buyers,  in  Lot  No.  Two  Hundred 
Thirty,  in  Osgood's  Park  Addition  to  the  City  of 
Indianapolis,  Marion  County,  Indiana,  said  equity 
amounting  to  Four  Hundred  Dollars,  and  said 
sellers  accept  said  equity  as  said  Four  Hundred  Dol- 
lars cash  payment. 

"Commencing  with  May  1, 1912,  the  buyers  agree 
to  pay  the  sellers  the  sum  of  Thirty-Five  Dollars, 
per  month  for  twelve  months.  On  May  1, 1913,  the 
buyers  agree  to  pay  to  the  sellers  the  sum  of  Three 
Hundred  Dollars;  that  thereafter  on  May  1  each 
succeeding  year  following  the  buyers  shall  pay  to 
the  sellers  the  sum  of  Five  Hundred  Dollars,  until 
Three  Thousand  Dollars,  has  been  paid ;  said  Three 
Thousand  Dollars,  to  be  the  sum  total  of  all  previous 
payments  made  to  that  date,  not  including  interest 
payments. 

"The  sellers  agree  contemporaneously  with  the 
signing  of  this  agreement  to  convey  to  the  buyers 
the  aforesaid  real  estate  by  warranty  deed,  subject 
only  to  the  aforesaid  Two  Thousand  Dollar  Mort- 
gage to  the  Marion  Trust  Company;  subject  also  to 
all  taxes  and  municipal  assessments  after  the  year 
1912.  The  buyers  herewith  agree  to  execute  to  the 
sellers  a  second  mortgage  upon  said  described  real 
estate  covering  all  deferred  payments  on  said  real 
estate,  all  of  said  deferred  pa3nnents  coming  due 
after  May  1,  1913,  are  to  draw  interest  at  six  per 
cent  per  annum,  payable  semi-annually.  *  *  * 
All  of  said  semi-annual  interest  payments  shall  be 
paid  by  said  buyers  to  said  sellers  in  addition  to  the 
aforesaid  monthly  and  yearly  payments." 

The  cause  was  tried  by  the  court.  The  court  found 
the  facts  specially,  and  stated  its  conclusions  of  law 
thereon  to  the  effect  that  appellants  take  nothing,  and 
judgment  followed  the  conclusions  of  law. 
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Appellants  filed  their  separate  and  also  their  joint 
motion  for  a  new  trial.  Each  of  these  motions  con- 
tained fourteen  specifications,  which  are  identical  in 
each  motion.  The  only  specifications  presented  on  this 
appeal  are  that  the  court  erred  in  the  introduction  of 
certain  evidence. 

The  errors  assigned  are :  (1)  The  overruling  of  the 
motion  for  a  new  trial;  (2,  3)  that  the  court  erred  in 
its  conclusions  of  law  Nos.  1  and  2.  The  remaining 
assignments,  Nos.  4,  5,  6,  7  and  8,  all  relate  to  the  al- 
leged errors  of  the  court  in  its  conclusions  of  law.  The 
errors  assigned  by  each  appellant  are  identical  in  form 
and  will  be  considered  together. 

Two  witnesses,  Thomas  F.  Carson  and  Linton  A.  Cox, 

on  their  direct  examination,  while  testifying  in  behalf 

of  appellees,  were,  over  the  objection  of  appel- 

1.  lants,  permitted  to  testify  as  to  the  value  of  said 
lot  230.  Mr.  Carson  testified  that  the  lot  was 
worth  $1,525,  and  Mr.  Cox  testified  that  it  was  worth 
from  $1,575  to  $1,600. 

The  appellants  contend  that  the  admission  of  this  evi- 
dence was  error;  that  the  value  of  said  lot  was  not  in 
issue ;  that  the  only  question  was  the  value  of  appellee's 
equity  or  estate  in  said  lot.  Appellants  urge  that  the 
question  in  controversy  is  the  extent  of  the  equity  of 
Leo  K.  Fesler,  whether  in  fact  he  had  a  $400  equity  in 
the  lot ;  that  this  equity  was  the  interest  Fesler  had  in 
the  lot  under  his  contract  of  purchase  from  the  College 
Park  Land  Company,  and  that  this  equity  or  estate  de- 
pended on  the  amount  paid  on  the  contract,  and  not  on 
the  value  of  the  lot. 

The  admission  of  this  testimony,  if  error,  was  harm- 
less, as  the  court  ignored  it  in  making  the  special  find- 
ings. The  court  failed  to  make  any  finding  as  to  the 
value  of  the  lot  other  than  to  find  that  nothing  had  been 
proved  or  attempted  to  be  proved  as  to  the  actual  value 
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of  said  lot  230  in  Osgood's  Park  addition,  or  of  the 
actual  value  of  the  appellee  Leo  K.  Fester's  interest 
therein  at  the  time  said  contract  was  entered  into,  nor 
at  any  other  time,  except  so  far  as  the  several  con- 
tracts entered  into  may  constitute  admissions  of  such 
values  on  April  28, 1909,  and  on  December  7, 1912. 
The  judgment  and  the  conclusions  of  law  are  based 
solely  upon  the  facts  as  found  by  the  court,  and 
2.    not  upon  the  evidence.    There  was  therefore  no 
error  in  overruling  the  motion  for  a  new  trial. 
The  facts,  as  found  by  the  court,  are  substantially  as 
follows : 

In  April,  1909,  appellee  Leo  K  Fesler  entered 
into  a  contract  with  the  College  Park  Land  Com- 
pany for  the  purchase  of  Lot  230  in  Osgood's  For- 
est Park  addition  to  the  city  of  Indianapolis  for 
$1,325,  payable  as  follows :  $20  cash  and  $10  per 
month,  with  six  per  cent,  interest  payable  semi- 
annually until  the  purchase  price  was  paid  in  full. 
Tliis  contract  was  executed  in  printed  form  and  in 
a  small  passbook  containing  blank  pages  for  the 
entry  of  payments  and  made  therefor,  this  passbook 
being  held  and  retained  by  said  purchaser  to  be  pre- 
sented when  payments  were  made.  That  appellee 
Leo  K.  Fesler  made  the  $10  pa3mients  each  month 
up  to  and  including  July,  1912,  making  a  total  of 
$400,  and  no  more,  paid  by  him  on  said  contract. 

That  prior  to  and  during  the  years  of  1911  and 
1912,  until  the  execution  of  the  deed,  as  hereinafter 
stated,  Joseph  W.  Thompson  was  tiie  owner  in  fee 
simple  of  lot  No.  274  in  Morton  Place,  an  addition 
to  tiie  city  of  Indianapolis,  Indiana,  and  on  which 
lot  there  was  during  all  of  said  time  a  valuable 
residence.  That  on  December  7,  1912,  the  appel- 
lants and  the  appellee  Leo  K.  Fesler,  pursuant  to 
negotiations  made  prior  thereto,  entered  into  a  con- 
tract, in  which  appellairts  agreed  to  sell  said  Morton 
Place  property  to  appellees,  and  appellees  agreed 
to  pay  therefor  in  accordance  with  the  terms  and 
conditions  as  stated  in  that  part  of  ihe  contract 
hereinbefore  set  out. 

Pursuant  to  negotiations  and  with  a  view  of  pur- 
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chasing  the  property,  appellees  took  possession  of 
the  Morton  Place  property  on  May  1,  1912,  and 
occupied  the  same  until  the  execution  of  the  above- 
mentioned  contract  of  sale  and  purchase,  and  there- 
after continued  to  occupy  the  same,  and  have  ever 
since  December  14,  1912,  owned  and  held  the  same 
as  their  property.  That  on  December  14,  1912, 
the  appellants,  by  their  warranty  deed  of  that  date, 
conveyed  the  Morton  Place  lot  to  the  appellees  as 
husband  and  wife.  That  thereupon  said  appellee 
Leo  K.  Fesler  executed  his  certain  promissory  notes 
for  the  installments  of  purchase  money,  secured  by 
a  second  mortgage  in  which  his  wife  joined,  and 
paid  the  appellants  the  sum  of  $400  in  cash,  all  as 
provided  in  the  written  contract  of  sale  and  pur- 
chase. That  thereupon  said  appellee  Leo  K.  Fesler, 
by  a  written  transfer  and  assignment  in  which  his 
wife  joined,  transferred  and  assigned  to  Joseph  W. 
Thompson  the  said  contract  of  sale  and  purchase 
with  the  said  College  Park  Land  Company  of  said 
lot  No.  230 ;  that  said  College  Park  Land  Company, 
by  its  written  indorsement,  consented  to  said  as- 
signment and  transfer  by  Leo  K.  Fesler  to  Joseph 
W.  Thompson.  And  the  appellees  thereafter  paid 
such  of  the  monthly  installments  of  purchase  money 
for  which  said  notes  secured  by  said  second  mort- 
gage were  so  given  as  by  their  terms  matured. 

That  prior  to  May  1,  1912,  and  from  that  date  to 
the  present  time,  the  appellants  resided  in  the  city 
of  Washington,  District  of  Columbia.  That  on  or 
after  the  time  appellees  took  possession  of  the 
Morton  Place  residence  it  was  agreed  between 
Joseph  W.  Thompson  and  Leo  K.  Fesler  that  the 
latter  should  retain  the  passbook,  and  from  certain 
monthly  pajrments  to  be  made  on  the  Morton  Place 
property  by  said  Fesler,  he  was  to  make  the  month 
ly  payments  of  $10  to  the  land  company  on  the 
purchase  price  of  lot  230,  for  and  on  behalf  of 
Joseph  W.  Thompson,  on  the  contemplated  assign- 
ment to  and  acceptance  by  him  of  Fesler^s  contract 
of  purchase  with  the  land  company,  all  of  which 
pajrments  were  to  be  properly  adjusted  on  the  final 
execution  of  said  contract  of  sale  and  purchase 
and  the  execution  of  the  deed  by  appellants  to  ap- 
pellees for  the  Morton  Place  property.  That  Leo 
K.  Fesler  did  retain  said  passbook  from  May  1, 
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1912,  to  December  15,  1912,  and  made  five  monthly 
payments  of  $10  each  on  the  purchase  price  of  said 
lot  230,  for  and  on  behalf  of  Joseph  W.Thompson  and 
that  all  of  said  payments  made  by  said  Fesler  were, 
on  the  execution  of  the  deed  and  mortgage,  adjust- 
ed and  properly  credited  as  part  pajrment  of  the 
purchase  price  of  the  Morton  Place  property,  and 
said  Fesler  was  properly  credited  with  all  sums  paid 
by  him  on  behalf  of  appellant  Joseph  W.  Thompson 
on  said  lot  230.  That  after  the  execution  of  the 
said  contract  of  sale  and  purchase,  and  after  the 
execution  of  the  deed  by  appellants  to  appellees 
for  the  Morton  Place  property,  and  after  the  execu- 
tion of  the  mortgage  securing  the  notes  for  the 
unpaid  purchase  price  of  the  Morton  Place  prop- 
erty, Mr.  Fesler  forwarded  said  passbook  to  Mr. 
Thompson,  at  the  city  of  Washington. 

At  the  time  the  contract  was  entered  into  be- 
tween the  appellants  and  appellee  for  the  purchase 
of  tiie  Morton  Place  property,  appellee  had  paid 
the  College  Park  Land  Company  on  the  contract 
for  the  purchase  of  lot  230  in  Osgood's  Forest  Park 
the  sum  of  $400,  in  thirty-seven  installments,  and 
there  was  still  unpaid  of  the  purchase  price  of  said 
last4escribed  lot,  under  said  contract  of  purchase, 
the  sum  of  $1,125.30,  and  the  pajrments  made  by 
said  Fesler  had  only  reduced  his  debt  for  the  con- 
tract price  of  $1,325  in  the  sum  of  $199.70,  in  ad- 
dition to  paying  the  accrued  interest  on  said  debt. 

Mr.  Fesler  made  no  representation  or  statement 
as  to  the  amount  he  had  paid  on  the  purchase  price 
of  said  lot  230  or  as  to  the  balance  of  the  purchase 
money  remaining  unpaid,  other  than  that  he  "had 
an  equity  of  $400"  in  said  lot,  and  he  made  that 
statement  without  any  fraudulent  intent  and  in  the 
belief  that  such  statement  was  true. 

Neither  of  the  appellants  ever  saw  or  inspected 
said  passbook  until  the  same  was  received  by  tfoseph 
W.  Thompson  about  December  18,  1912,  and  that 
the  passbook  showed  the  pajrment  of  thirty-seven 
installments  amounting  to  $400,  but  did  not  show 
anything  in  regard  to  whether  said  pajnnents  had 
b|^en  applied  upon  the  principal  of  the  debt  or  the 
interest  thereon.  The  appellee  Leo  K.  Fesler,  had 
not,  in  fact,  made  any  payments  on  or  under  his 
contract  except  the  thirty-seven  pajonents,  aggre- 
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gating  $400.  Neither  of  appellants  had  actual 
knowledge  that  no  other  pajrments  by  way  of  in- 
terest or  otherwise  had  been  made  by  appellee  Leo 
K.  Fesler  on  the  purchase  price  of  said  lot,  in  addi- 
tion to  those  entered  in  the  passbook,  until  about 
March  10,  1913,  when  they  learned  that  said  pay- 
ments aggregating  $400  were  all  the  payments  that 
had  been  made,  and  that  those  had  been  applied  by 
the  College  Park  Land  Company  as  partial  pay- 
ments to  the  discharge  of  the  accrued  interest,  and 
after  that  was  satisfied  to  the  payment  of  the  prin- 
icpal  debt. 

After  the  receipt  of  said  passbook  appellant 
Joseph  W.  Thompson  paid  to  the  College  Park 
Land  Company  under  the  assignment  of  the  Fesler 
contract  with  the  College  Park  Land  Company  the 
sum  of  $10  in  January,  $10  in  February  and  $15 
in  March,  1918.  Out  of  the  $400  paid  by  Mr.  Fes- 
ler on  lot  230  tiie  land  company  applied  a  sum  suf- 
ficient to  pay  and  satisfy  the  several  instalhnents 
of  interest,  but  such  application  was  not  shown  in 
the  passbook. 

The  appellant  Joseph  W.  Thompson,  upon  the  re- 
ceipt of  the  information  from  the  land  company 
about  March  10,  1913,  that  Leo  K.  Fesler  had  not 
paid  the  sum  of  $400  on  the  purchase  price  of  said 
lot  and  upon  obtaining  actual  knowledge  that  the 
land  company  had  applied  the  pa3mients  made  by 
appellee  Leo  K.  Fesler  on  the  Forest  Park  lot,  as 
shown  by  tiie  said  passbook,  to  the  discharge  and 
liquidation  of  the  semiannual  installments  of  inter- 
est due,  and  fhe  balance  (only)  upon  the  principal 
debt,  notified  the  appellees  that  he  rescinded  the 
agreement  to  accept  the  alleged  equity  of  $400  in 
the  Forest  Park  lot,  and  immediately  notified  appel- 
lees that  he  rescinded  and  canceled  the  assignment 
so  made  by  appellee  Leo  K.  Fesler  of  his  contract 
with  the  College  Park  Land  Company,  and  there- 
upon reassigned  the  assignment  of  said  contract 
and  entered  in  the  passbook  and  in  connection  with 
the  assignment  and  reassignment  of  the  contract 
of  sale  a  memorandum  of  rescission  and  returned 
the  passbook  and  the  assignment  and  reassignment 
tiiereof  to  appellee  Leo  K.  Fesler,  and  notified  him 
in  writing  of  his  intention  to  rescind  and  of  his 
rescission  of  the  acceptance  of  the  contract  and  of 
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the  acceptance  of  the  equity  for  the  reason  that  ap- 
pellee Leo  K.  Fesler  did  not  have  an  equity  of  $400 
at  the  time  the  trade  was  made,  and  that  he  never 
did  have  an  equity  amounting  to  $400  in  the  Forest 
Park  lot,  and  that  for  these  reasons  appellants 
would  not  accept  the  alleged  equity  in  said  lot  in 
payment  of  $400  of  the  purchase  price. 

Before  the  commencement  of  this  action  appel- 
lants demanded  of  appellee  Leo  K.  Fesler  payment 
of  a  second  $400,  as  the  second  and  further  half  of 
the  cash  payment  of  $800  promised  and  stipulated 
by  him  to  be  paid  as  a  part  of  the  purchase  price 
of  the  Morton  Place  property  under  the  contract 
of  sale  and  purchase  for  tiie  said  property  as  here- 
inbefore set  out. 

The  appellant  Joseph  W.  Thompson  has  never 
offered  to  restore  to  appellee  Leo  K.  Fesler,  before 
ihe  bringing  of  this  action,  any  sum  of  money  paid 
by  appellee  Leo  K.  Fesler  to  appellant  Joseph  W. 
lliompson,  which  has  been  paid  under  the  terms 
of  said  contract  of  sale  and  purchase,  and  has  never 
offered  to  return  or  to  cancel  the  mortgage  executed 
by  Leo  K.  Fesler  and  his  wife,  and  has  never  offered 
to  return  or  cancel  the  notes  secured  by  said  mort- 
gage, and  has  never  offered  to  return  to  appellees 
the  sum  of  $400  cash  which  was  paid  at  the  time 
said  contract  was  signed. 

Nothing  has  been  proved  or  attempted  to  be 
proved  as  to  the  actual  value  of  tiie  said  lot  230  in 
Osgood's  Forest  Park  addition,  or  of  the  actual 
value  of  Leo  K.  Fesler's  interest  therein  at  the  time 
of  said  contract  between  appellees  and  appellants 
being  entered  into,  nor  at  any  other  time,  except 
so  far  as  the  several  contracts  entered  into  may 
constitute  admissions  of  such  values  on  April  28, 
1909,  and  on  December  7, 1912,  respectively. 

The  court  stated  as  conclusions  of  law:  (1)  That 
neither  of  the  appellants  was  entitled  to  recover;  and 
(2)  that  the  appellees  were  entitled  to  a  judgment  for 
costs. 

Appellants  argue  that  we  must  determine  from  the 
facts,  as  found  by  the  court,  whether  the  appellee  Leo 
K.  Fesler  did  in  fact  have  a  $400  equity  in  lot  230.    It 
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is  appellants'  claim  that  appellees  agreed  to  pay  $400  in 
cash,  but  that  in  lieu  of  such  pa3mient  appellants  were 
to  accept  a  $400  equity  in  said  lot,  and  that  as  a  matter 
of  fact  the  appellees'  equity  amounted  to  less  than  $200 
and  that,  when  appellants  discovered  that  only  $200  had 
been  applied  on  the  contract  price  of  said  lot,  the  re- 
mainder having  been  applied  on  interest,  they  were  en- 
titled to  rescind  that  part  of  the  agreement  relating  to 
the  acceptance  of  said  equity. 

This  contention  is  based  on  the  theory  that  the  pro- 
vision of  the  contract  as  to  the  acceptance  of  the 
"equity"  in  lot  230  is  a  separate  part  of  the  agreement, 
having  nothing  whatever  to  do  with  the  sale  by  appel- 
lants and  the  purchase  by  appellee  of  the  Morton  Place 
property,  that  the  acceptance  of  this  equity  is  not  made 
a  condition  of  the  sale,  and  that  it  is  not  a  part  of  the 
consideration  of  the  sale. 

Acting  on  this  theory,  appellants  attempted  to  rescind 
so  much  of  the  contract  as  related  to  their  accepting 
appellees'  equity  in  said  lot  and  to  require  that  appellees 
pay  them  $400  cash  in  lieu  of  said  equity,  leaving  the 
remainder  of  the  contract  to  be  enforced  as  written. 

The  general  rule  is  that,  unless  a  contract  is  clearly 

divisible  or  separable,  there  can  be  no  such  thing  as 

partial  rescission  of  it.    If  one  party  has  legal 

3.  grounds  to  cancel  the  contract;  he  will  have  an 
option  either  to  rescind  it  or  affirm  it,  but  his 
election  of  either  course  must  go  to  the  entire  contract, 
and  not  to  a  part  of  it.  In  other  words,  he  must  rescind 
in  toto  or  not  at  all.  When  a  contract  is  divisible  into 
a  number  of  elements  or  transactions,  each  of  which  is 
so  independent  of  the  others  that  it  may  stand  or  fall 
by  itself,  and  good  cause  for  its  rescission  exists  as  to 
one  part,  it  may  be  rescinded  and  the  rest  of  the  contract 
affirmed. 

The  usual  test  of  the  severability  of  a  contract  is  the 
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entirety  or  divisibility  of  the  consideration.    2  Black, 
Rescission  and  Cancellation  §§583,  585.    In  de- 
4.    termining  whether  a  contract  shall  be  treated  as 
severable  or  as  an  entirety,  the  intention  of  the 
parties  will  control,  and  this  intention  must  be  deter- 
mined by  a  fair  consideration  of  the  terms  and  provi- 
sions of  the  contract  itself.    Gilmore  &  Co.  V.  Samuels 

6  Co.  (1909),  135  Ky.  706, 123  S.  W.  271,  21  Ann.  Cas. 
611. 

Among  the  rules  to  be  applied  in  determining  the  real 
intention  of  the  parties  are  the  following :  "A  contract 
is  entire  when  by  its  terms,  nature  and  purposes  it  con- 
templates and  intends  that  each  and  all  of  its  parts, 
material  provisions  and  the  consideration,  are  common 
each  to  the  other  and  interdependent.  A  divisible  con- 
tract is  one  in  its  nature  and  purposes,  susceptible  of 
division  and  apportionment,  having  two  or  more  parts 
in  respect  to  matters  and  things  contemplated  and  em- 
braced by  it,  not  necessarily  dependent  upon  each  other.*' 

7  Am.  and  Eng.  Ency.  Law  (2d  ed.)  95. 

The  test  chiefly  relied  upon  is  whether  the  parties 
have  apportioned  the  consideration  on  the  one  side  to 
the  different  covenants  on  the  other.  If  the  considera- 
tion is  apportioned  so  that  for  each  covenant  there  is 
a  corresponding  consideration,  the  contract  is  severable. 
If,  on  the  other  hand,  the  consideration  is  not  appor- 
tioned, and  the  same  consideration  supports  all  the 
covenants  and  agreements,  the  contract  is  entire.  3 
Page,  Contracts  §1484.  A  contract  is  entire  when  by 
its  terms,  nature  and  purpose,  it  contemplates  and  in- 
tends that  each  and  all  of  its  parts  and  the  consideration 
shall  be  common  to  each  other  and  interdependent.  On 
the  other  hand,  it  is  the  general  rule  that  a  severable  con- 
tract is  one  which  in  its  nature  and  purpose  is  sus- 
ceptible of  division  and  apportionment.  13  C.  J.  561 ; 
Straus  v.  Yeager  (1911),  48  Ind.  App.  448,  93  N.  E. 
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877.  Such  a  contract  possesses  essential  oneness  in  all 
material  respects.  The  consideration  of  it  is  entire  on 
both  sides.  Wooten  V.  Walters  (1892),  110  N.  C.  251, 
14  S.  E.  734.  The  rule,  as  stated  in  2  Parsons,  Con- 
tracts (9th  ed.)  672-676,  is  as  follows:  "The  question 
whether  a  contract  is  entire  or  separable  is  often  of 
great  importance.  Any  contract  may  consist  of  many 
parts;  and  these  may  be  considered  as  parts  of  one 
whole,  or  as  so  many  distinct  contracts  entered  into  at 
one  time,  and  expressed  in  the  same  instrument,  but  not 
thereby  made  one  contract.  No  precise  rule  can  be 
given  by  which  this  question  in  a  given  case  may  be 
settled.  Like  most  other  questions  of  construction,  it 
depends  upon  the  intention  of  the  parties,  and  this  must 
be  discovered  in  each  case  by  considering  the  language 
employed    and    the    subject-matter   of   the    contract. 

*  *  *  If  the  consideration  to  be  paid  is  single  and 
entire,  the  contract  must  be  held  to  be  entire,  although 
the  subject  of  the  contract  may  consist  of  several  dis- 
tinct and  wholly  independent  items." 

With  these  rules  in  mind,  we  will  proceed  to  an  anal- 
ysis of  some  of  the  cases  which  appellants  claim  uphold 
their  contention  that  the  agreement  to  accept  the  equity 
in  lot  230  is  severable  and  independent  of  the  contract 
for  the  sale  of  the  Morton  Place  property. 

In  Straus  v.  Yeager,  supra,  the  parties  entered  into 
a  contract  dated  October  31,  1906,  wherein  the  appel- 
lant agreed  to  sell  and  convey  for  the  sum  of  $29,850 
certain  real  estate  to  the  appellee.  The  purchase  price 
was  to  be  paid  as  follows:  $50  in  cash,  $9,000  to  be 
paid  in  cash  November  13, 1906;  $1,000,  March  1, 1907; 
and  the  balance  secured  by  mortgages  and  evidenced  by 
notes  dated  March  1,  1907.  It  was  also  provided  that, 
if  either  party  refused  to  perform  said  contract,  the 
other  party  might  by  suit  enforce  specific  performance 
of  any  act  required  of  the  defendant  party,  or  mij^t 


MAY  TERM,  1920.  93 

Thompson  v.  Fesler — li  Ind.  App.  80. 

recover  damages  from  the  defaulting  party.  Following 
this  part  of  the  contract  there  was  also  the  following 
provision :  "It  is  further  agreed  that,  in  consideration 
of  the  foregoing,  the  second  party  ( Yeager)  hereby  sells 
and  the  first  party  (Straus)  hereby  buys  the  stock  of 
goods  now  owned  by  the  second  party,  *  *  *  said 
stock  to  be  turned  over  to  Straus  Bros.  &  C!o.  on  Novem- 
ber 13, 1906,  and  inventory  to  be  made,  starting  on  the 
13th  day  of  November,  or  the  14th.''  The  pajrment  of 
the  $9,000  not  having  been  made,  and  the  stock  of  goods 
not  having  been  turned  over  in  accordance  with  the  con- 
tract, suit  was  commenced  the  next  day  to  recover  the 
$9,000.  The  appellee  contended  that  the  agreement  to 
convey  and  the  agreement  to  pay  constituted  an  indi- 
visible contract,  and  that  before  suit  could  be  maintained 
to  recover  any  part  of  the  purchase  price  there  should 
have  been  a 'tender  of  the  deed  and  an  offer  to  perform 
the  contract  to  convey.  The  court  held  that  the  agree^ 
ment  of  appellee  to  pay  the  $9,000  at  a  date  prior  to 
the  time  fixed  for  the  conveyance  of  the  real  estate  did 
not  depend  on  the  execution  and  delivery  of  the  deed, 
and  that  an  action  would  lie  to  recover  the  installment 
becoming  due  November  18,  and  that  said  sum  was  an 
advance  payment  not  depending  on  the  conveyance  of 
the  real  estate. 

In  CoU  V.  Harvey  (1909),  142  Iowa  574,  120  N.  W. 
97,  appellant  was  the  agent  of  one  Russell  in  procuring 
a  purchaser  for  certain  real  estate,  and  through  his  ef- 
forts two  tracts  of  land  were  contracted  to  be  sold  to 
appellee  and  his  two  brothers.  In  order  to  protect  ap- 
pellant in  the  collection  of  his  commission,  the  appellee 
and  his  brothers  entered  into  a  written  agreement  with 
api)ellant,  whereby  they  agreed  to  hold  out  of  the  pur- 
chase money  $1,200,  and  to  pay  the  same  to  appellant, 
they  having  been  authorized  by  Russell  to  make  such 
payment  to  appellant.    Russell  failed  to  make  the  con- 
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veyance,  and  the  contract  to  sell  was  abandoned. 
Afterwards  appellee  entered  into  a  separate  agreement 
with  Russell  for  the  purchase  of  one  of  the  tracts  men- 
tioned in  the  first  agreement  and  paid  the  whole  of  the 
purchase  price  to  Russell.  Appellant  contended  that  his 
agreement  with  the  Harvey  brothers  was  a  divisible 
agreement,  and  that  on  a  purchase  of  either  tract  he 
was  entitled  to  the  $1,200  commission.  The  questions 
of  divisibility  and  rescission  were  not  involved. 

In  Young,  etc.,  Mfg.  Co.  v.  Wakefield  (1876),  121 
Mass.  91,  the  court  held  that,  where  a  number  of  articles 
(rubber  coats)  are  bought  at  the  same  time  for  different 
prices,  even  if  of  the  same  general  description  so  that 
a  warranty  of  quality  would  apply  to  each,  the  contract 
is  not  entire,  but  is  in  effect  a  separate  contract  for 
each  article  sold  and  a  right  of  rescission  exists  as  to 
each  article  if  the  warranty  in  regard  to  it  is  broken. 
The  court,  on  page  92,  said :  '^If  but  one  consideration 
is  paid  for  all  the  articles  sold,  so  that  it  is  not  possible 
to  determine  the  amount  of  consideration  paid  for  each, 
the  contract  is  entire.'' 

Barttett  v.  Drake  (1868) ,  100  Mass.  174,  97  Am.  Dec. 
92,  1  Am.  Rep.  101,  was  a  case  where  the  parties  had 
entered  into  an  agreement  for  the  sale  by  appellant  to 
appellee  of  two  parcels  of  land.  Appellant  prepared  the 
deed  and  through  fraud  included  four  parcels  instead 
of  two,  and  obtained  the  signature  of  appellee.  The 
court  there  held  that,  if  it  could  be  shown  that  the  two 
parcels  of  land  were  included  by  fraud,  and  that  no  part 
of  the  consideration  was  paid  and  received  on  account 
thereof,  the  conveyance  as  to  the  parcels  fraudulently 
included  could  be  avoided  without  rescinding  the  actual 
sale  or  setting  aside  the  entire  deed. 

Morse  V.  Brackett  (1867),  98  Mass.  205,  was  a  case 
where  one  party  purchased  eight  bags  of  wool,  all  sup- 
posed to  be  of  the  same  kind.     After  delivery  it  was  dis- 
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covered  that  one  bag  was  diflferent  from  the  others. 
The  purchaser  attempted  to  rescind  as  to  the  one  bag, 
but  the  court  held  that  the  contract  was  entire,  and 
that  a  rescission  could  not  be  exercised  as  to  one  bag. 

In  AtLQUsta  Bank  v.  Hamblet  (1853),  35  Me.  491,  it 
was  held  that  bonds  given  between  the  parties,  both 
being  a  part  of  the  same  transaction,  the  one  being  to 
sell,  and  the  other  to  buy,  land  at  a  stipulated  price  are 
not  dependent,  if  they  fix  the  time  and  place  at  which 
the  purchaser  is  to  make  payment.  The  bond  given  by 
appellee  in  this  case  provided  that  the  payment  must 
be  made  prior  to  the  time  when  the  conveyance  was  to 
be  made.  The  court,  in  discussing  the  contract,  said: 
"It  is  well  settled,  when  acts  are  to  be  performed  by 
each  party  at  the  same  time,  neither  party  can  main- 
tain an  action  against  the  other  without  performance  or 
an  oflfer  of  performance  on  his  part.  But  if  it  is  the 
design  of  the  parties  that  one  party  alone  is  to  do  the 
first  act,  after  the  execution  of  the  contract,  and  by 
failure,  commit  a  breach  thereof,  the  other  party  may  be 
excused  from  tendering  a  performance  *  *  *,  But 
it  was  the  contract,  that  the  defendant  on  a  day  and 
place  certain,  should  pay  or  oflfer  to  pay  the  sums, 
*  *  *.  On  failure  to  do  this,  the  bond  was  eflfectual 
to  be  against  him ;    *     *     *." 

McDaniels  V.  Whitney  (1873),  38  Iowa  60,  was  a  case 
where  the  court  was  equally  divided  on  the  question  as 
to  the  divisibility  of  the  contract,  two  judges  holding 
that  it  was  divisible,  and  two  that  it  was  not. 

In  Spear  v.  Snider  (1882),  29  Minn.  463,  13  N.  W. 
910,  the  plaintiff  agreed  to  put  down  five  wells  at  a 
stipulated  price  per  foot.  It  was  agreed  that,  in  case 
of  a  failure  to  "get  a  good  supply  of  water,"  plaintiflf 
should  "have  no  pay."  It  was  held  that  the  agreement 
was  severable  and  that  plaintiflf  could  recover  on  the 
completion  of  one  well. 
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In  Bank,  etc.  V.  Union  Trust  Co.  (1894),  149  111.  348, 
36  N.  E.  1029,  23  L.  R.  A.  611,  three  notes  had  been 
discounted  by  the  appellee  and  the  proceeds  placed  to 
the  credit  of  the  payee  with  the  appellee  trust  company.. 
Before  all  the  funds  had  been  checked  out,  appellee  dis- 
covered that  the  maker  of  the  notes  was  insolvent, 
whereupon  it  charsfed  off  the  amount  of  one  note  and 
returned  it  to  the  payee.  Held,  that  the  discounting  of 
the  three  notes  was  a  divisible  contract,  and  that  under 
the  circumstances  a  rescission  could  be  had  as  to  one 
note,  the  court  holding  that :  '^The  general  rule  is  that 
when  a  party  wishes  to  rescind  an  entire  contract  he 
must  rescind  it  in  toto,  or  not  at  all.  *  *  *  this  is 
a  rule  of  construction,  based  upon  the  intention  of  the 
parties  *  *  *  and  not  a  rule  of  law,  controlling 
that  intention.  *  *  *  'When  a  consideration  is 
divisible  and  the  price  can  be  apportioned,  then,  if  a 
distinct  divisible  portion  of  the  consideration  fails,  the 
price  paid  for  such  portion  can  be  recovered  back.''' 
In  such  a  case  ''the  purchaser  may  elect  to  take  what 
can  be  delivered  to  him,  and  *  *  *,  if  the  purchase 
money  has  been  paid,  he  can  recover  back  the  excess, 
or,  if  there  has  been  no  payment,  defend  pro  tanto.'* 

In  Goodspeed  v.  FtMer  (1858),  46  Me.  141,  71  Am. 
Dec.  572,  the  grantor  in  a  deed  made  a  contract  to  sell 
two  lots  to  the  grantee  at  a  fixed  price  for  each  lot. 
When  the  deed  was  made  the  grantor  omitted  one  lot 
from  the  deed.  Held,  that  the  grantee  could  recover 
the  price  he  was  to  have  paid,  and  in  fact  did  pay,  for 
the  omitted  lot. 

The  remainder  of  the  authorities  cited  by  appellant 
are  along  the  same  general  line  as  those  heretofore  re- 
viewed. All  of  them  agree  that  the  question  as  to 
whether  the  contract  is  entire  or  severable  is  one  of  in- 
tention to  be  determined  from  the  language  used  and  the 
subject-matter  of  the  contract. 
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Even  though  the  contract  should  be  held  to  be  divis- 
ible, we  do  not  believe  that  appellants  are  entitled  to  a 
rescission.    This  action  is  in  the  nature  of  a  suit 

5.  in  chancery.  In  Patten  V.  Stetuart  (1865),  24 
Ind.  332,  the  court  said :  'It  is  well  settled  that 
an  application  for  the  rescission  of  a  contract  is 
addressed  to  the  sound  discretion  of  a  court  of  chancery, 
but  that  discretion  can  be  exercised  in  conformity  to 
established  principles.  It  is  a  general  rule  that  a  con- 
tract will  not  be  rescinded,  even  for  fraud,  unless  the 
contracting  parties  can  be  restored  to  the  same  situation 
occupied  by  them,  respectively,  when  the  contract  was 
entered  into,  nor  unless  the  application  for  a  rescission 
be  made  within  a  reasonable  time.  *  *  *  a  party 
who  seeks  the  aid  of  the  court  to  compel  the  rescission 
of  a  contract  for  fraud,  must  show  that  he  has  exercised 
at  least  reasonable  diligence  in  ascertaining  the  facts,  if 
readily  within  his  power,  and  has  been  prompt  in  seek- 
ing his  remedy  within  a  reasonable  time  after  the  facts 
constituting  the  fraud  are  discovered.  The  relief  is 
granted  to  the  vigilant,  but  denied  to  the  negligent.'' 

The  plaintiff  in  the  case  last  cited  relied  upon  the  de- 
fendant's representation  that  his  title  was  clear  and  un- 
disputed. He  did  not  investigate  the  title  at  the  time 
of  his  purchase,  nor  require  an  abstract  of  his  title,  nor 
require  the  defendant  to  exhibit  his  title  deeds,  and  he 
never  examined  nor  investigated  the  title  until  long 
afterwards.  The  records  of  the  public  office  where  the 
evidence  of  the  defendant's  title  would  likely  be  found 
were  of  easy  access,  and  open  to  his  inspection,  but  he 
failed  to  examine  them,  or  to  use  any  other  means  to 
ascertain  whether  the  representations  of  the  defendant 
were  true  or  false.  The  court  held  there  was  no  right 
to  rescind. 

The  special  findings  in  the  present  case  do  not  dis- 
VOL.  74—7 
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close  when  the  parties  began  the  negotiations  that  re- 
sulted in  the  execution  of  the  contract  for  the  sale  of 
the  Morton  Place  property,  but  it  is  shown  that  they 
came  to  an  understanding  before  May  1,  1912,  as  to  all 
the  terms  of  the  contract,  and  with  that  settled  appel- 
lees took  possession  of  the  Morton  Place  property  on 
May  1,  but  for  some  undisclosed  reason  the  contract 
was  not  reduced  to  writing  until  the  following  Decem- 
ber. The  evidence,  however,  discloses  that  in  March, 
1912,  the  appellee  Leo  K.  Fesler  wrote  to  appellant 
Joseph  W.  Thompson  a  letter  in  which  something  was 
said  about  buying  the  Morton  Place  property  if  appel- 
lants would  take  over  appellees'  contract  for  lot  230 
as  a  cash  payment. 

The  court  found  as  a  fact  that  appellee  Leo  K.  Fesler 
made  no  representation  as  to  the  amount  he  had  paid 
on  said  lot  230  or  as  to  the  balance  remaining  unpaid 
of  the  purchase  price  for  the  same  other  than  that  he 
"had  an  equity  of  $400"  in  said  lot,  and  that  he  made 
such  statement  without  any  fraudulent  intent  and  in 
the  belief  that  the  statement  was  true. 

The  burden  was  on  appellants  to  show  fraud  sufficient 
to  authorize  a  rescission.  Fraud  is  a  question  of  fact, 
and  must  be  found  as  a  fact  in  the  special  findings,  and 
not  left  to  inference.  Johnson  V.  BedweU  (1895),  15 
Ind.  App.  236,  43  N.  E.  246. 

It  was  agreed  between  appellants  and  appellees,  when 
appellees  took  possession  of  the  property,  that  appellee 
Leo  K.  Fesler  should  keep  the  passbook  containing  the 
contract  for  the  purchase  of  lot  230,  and  from  certain 
monthly  payments  to  be  made  on  the  Morton  Place 
property  he  was  to  make  the  monthly  payment  of  $10 
to  the  land  company  on  said  lot  230  for  and  on  behalf 
of  the  appellant  Joseph  W.  Thompson.  In  accordance 
with  this  agreement,  Mr.  Fesler  retained  the  passbook 
and,  between  May  1,  1912,  and  the  date  of  the  execution 
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of  the  deed  by  appellants,  he  made  live  monthly  pay- 
ments on  behalf  of  Joseph  W.  Thompson. 

Appellants  had  ample  time  to  have  investigated  the 
facts  relating  to  the  amount  which  the  appellee  had  paid 
toward  the  purchase  price  of  said  lot  230.  Nothing 
was  concealed  from  them  and,  in  so  far  as  the  facts 
are  disclosed  by  the  special  findings,  they  made  no  in- 
quiry concerning  the  value  of  said  lot  230,  or  of  appel- 
lees' equity  in  it,  although  the  evidence  discloses  that 
Mr.  Thompson  did  make  an  investigation  as  to  the  value 
of  the  lot  and  was  presumably  satisfied  as  to  its  value. 

The  contract  for  the  sale  of  the  Morton  Place  prop- 
erty and  the  terms  of  pajnnent,  including  the  acceptance 
by  appellants  of  the  equity  in  lot  230,  in  our 

6.  judgment,  is  one  entire  contract.  The  provision 
relating  to  the  sale  depends  upon  that  part  relat- 
ing to  the  acceptance  of  the  equity  in  lot  230.  They 
are  interdependent,  and  the  appellants  cannot  adopt  the 
parts  of  the  contract  which  they  think  are  beneficial  to 
them  and  at  the  same  time  rescind  a  part  which  they 
deem  to  their  disadvantage. 

In  Stucurt  v.  Hay  den  (1895),  72  Fed.  402,  18  C.  C.  A. 
618,  there  had  been  an  exchange  of  real  estate  for  cer- 
tain bank  stock,  $19,500  cash  and  the  agreement  of  the 
purchaser  to  pay  a  $30,000  mortgage.  The  bank  failed 
and  there  was  an  attempt  to  rescind  as  to  the  bank  stock 
without  refunding  the  $19,500  cash  or  releasing  the  pur- 
chaser from  his  agreement  to  pay  the  $30,000  mortgage 
on  the  real  estate.  The  court,  in  passing  on  the  ques- 
tion there  involved,  said :  "Conceding  that  Gruetter  & 
Joers  were  induced  to  make  this  trade  by  the  fraudulent 
misstatement  of  Stuart,  they  could  not  rescind  in  the 
part  which  was  burdensome  and  affirm  it  in  the  part 
which  was  beneficial  to  them.  They  could  not  rescind 
it  as  to  the  stock  and  affirm  it  as  to  the  cash.  They 
must  either  rescind  or  affirm  it  altogether." 
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So  in  the  present  case  the  appellants  cannot  rescind 
as  to  the  equity  in  lot  230  and  affirm  as  to  the  cash.  In 
view  of  the  conclusion  which  we  have  reached,  it  is  not 
necessary  for  us  to  enter  into  a  discussion  of  the  mean- 
ing of  the  expression  "$400  equity'*  as  used  in  the  con- 
tract. 

There  was  no  error  in  the  conclusions  of  law  as  stated 
by  the  court.    Judgment  affirmed. 

Nichols,  J.,  not  participating. 


Bereolos  v.  Roth. 

[No.  9,900.    Filed  October  7,  1919.    Rehearing  denied  January 
29,  1920.    Transfer  denied  November  12,  1920.] 

1.  Landlord  and  Tenant. — Lease  for  10  Yewrs  InvaMd, — Tenr 
<mcy  from  Yeojr  to  Yea/r. — Under  §8054  Bums  1914,  §5208  R. 
S.  1881,  if  irregularities  in  the  execution  and  record  of  the 
lease  under  which  the  tenants  were  placed  in  possession  ren- 
dered the  same  invalid  for  the  term  of  ten  years  provided  for 
thereby,  only  a  tenancy  from  year  to  year  was  created,    p.  103. 

2.  Landlord  and  Tenant. — Leases,--Con8tmLction  Where  One 
Named  Tenant  Fails  to  Sign, — ^Where  a  lease  to  four  was  pre- 
pared, but  was  signed  by  only  three,  who  were  put  in  pos- 
session thereunder,  the  appearance  in  the  body  of  the  lease 
of  the  name  of  the  one  not  signing  did  not  make  him  a  party 
thereto,  and  the  contract  as  finally  completed  was  only  the 
contract  of  the  landlord  and  the  three  persons  placed  in  pos- 
session, and  the  failure  of  the  one  to  sign  did  not  change  the 
character  of  the  lease  from  being  one  for  a  term  of  ten  years 
to  that  of  a  general  tenancy,    p.  103. 

8.  Landlord  and  Tenant. — Lease  for  More  Thaai  Three  Years. 
— Scope  of  Validity  When  Unachnowledged, — Construction  of 
Statutes.— Sections  3947,  3957,  3965,  3985,  3987,  3962,  3963 
Bums  1914  (§§2919,  2926,  2933,  2950,  2952  R.  S.  1881,  Acts 
1913  p.  233,  Acts  1897  p.  162)  must  be  construed  in  paai  m4jf 
teria,  and  when  so  construed  it  is  apparent  that  an  unacknowl- 
edged and  unrecorded  lease  for  a  longer  term  than  three  years 
is  valid  as  between  the  parties  and  as  against  persons  having 
notice  thereof,    p.  104. 

4.  Landlord  and  Tenant. —  Leases, —  Assignment. —  Substitur 
tion  of  Tenant, — Where  an  assignment  of  lease  provided  that 
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the  assignee  assumed  all  obligations  of  the  lease  and  agreed 
to  hold  the  assignor  lessees  harmless,  to  which  the  lessor  in- 
dorsed his  consent  and  acceptance,  the  assignee  was  placed  in 
the  position  of  the  original  lessees,  with  the  burden  of  all 
obligations  assumed  by  them,  including  the  payment  of  the 
stipulated  rent.  p.  105. 
6.  Apfbal. — Newlj^Diaeovered  Evidence, — Evidence  Not  in  Rec- 
ord,— Review, — ^Where  the  evidence  given  on  the  trial  is  not 
in  the  record,  the  refusal  to  grant  a  new  trial  on  the  ground 
of  newly-discovered  evidence  cannot  be  considered,    p.  105. 

From  Lake  Superior  Court;  Virgil  S.  Reiter,  Judge. 

Action  by  Louis  Roth  against  Gust  P.  Bereolos.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

W.  J.  Whinery,  for  appellant. 

George  B.  Sheerer  and  John  H.  (HUett,  for  appellee. 

Remy,  J. — ^Appellee  Roth  agreed  to  lease  certain  real 
estate  to  Kastrisias,  Baltagis,  G.  K.  Stratigos  and  S. 
Stratigos  for  a  term  of  ten  years,  at  a  monthly  rental 
of  $190  in  advance,  the  lease  to  be  nonassignable  except 
upon  the  written  consent  of  the  lessor.    On  October  5, 

1914,  the  agreement  was  reduced  to  writing,  and  was 
signed  by  all  the  parties  excepting  S.  Stratigos,  but  the 
signatures  were  not  acknowledged  before  a  notary  or 
other  officer  authorized  to  take  acknowledgments.  The 
lease,  however,  was  recorded  in  the  miscellaneous  rec- 
ords of  the  county  where  the  real  estate  was  located. 
The  three  persons  named  as  lessees  who  had  signed  the 
instrument  were  given  immediate  possession  of  the 
premises,  and  continued  in  possession  until  January  13, 

1915,  when  the  lease  was  assigned  to  appellant,  the  in- 
dorsements on  the  lease  being  as  follows: 

"Hammond,  Indiana,  1/13/15. 
For  value  received  the  within  lease  is  hereby  as- 
signed to  Gust  Bereolos.    He  to  and  does  assume 
all  obligations  and  responsibilities  of  same,  and  hold 
the  assignees  harmless. 

Signed:    A.  Kastrisias,  G.  Baltagis,  G.  K.  Strat- 
igos, S.  Stratigos,  by  G.  K.  Stratigos." 
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"1/13/15 

I  hereby  consent  to  the  above  assignnaent,  and  ac- 
cept tiie  provisions. 

Louis  Roth 

Gust  P.  Bereolos." 

Through  the  mistake  of  the  scrivener,  the  word  "as- 
signees" was  written  in  the  assignment  instead  of 
"assignors."  Appellant  took  possession  under  and  by 
virtue  of  the  lease  and  assignment,  and  paid  all  monthly 
installments  of  the  rent  until  May  1,  1915,  and  so  re- 
mained in  possession  until  April  12, 1915,  at  which  time, 
without  the  knowledge  or  consent  of  appellee,  he  sold 
and,  by  a  written  instrument,  duly  assigned  the  lease 
to  one  Kilavos,  who  paid  the  rent  for  the  months  of 
May  and  June  and  a  part  of  the  rent  for  July,  1915, 
but  appellee  at  no  time  knew  that  Kilavos  was,  or 
claimed  to  be,  the  assignee  of  the  lease.  A  portion  of 
the  rent  for  July,  and  all  of  the  rent  for  August  and 
September  of  that  year  was  not  paid,  and  this  action 
was  commenced  to  recover  the  same.  The  action  was 
based  upon  the  lease  and  the  contract  of  assignment 
to  appellant. 

By  a  special  finding,  the  court  trying  the  cause  found 
the  above  facts,  and  stated  its  conclusions  of  law.  Con- 
clusions Nos.  1,  2  and  3  are  as  follows :  "  (1)  That  the 
lease  sued  upon  is  a  valid  and  binding  contract  between 
the  parties  thereto  for  the  period  of  ten  years  upon  the 
terms  and  condition  as  in  said  lease  set  out,  and  satis- 
fied the  statute  of  frauds  by  being  in  writing.  (2) 
That  the  defendant  Gust  Bereolos,  by  virtue  of  the  writ- 
ten assignment  and  consent  indorsed  on  said  lease, 
signed  by  the  lessor,  the  lessees  and  said  defendant,  as 
set  out  in  the  foregoing  special  findings,  was  substituted 
as,  and  became  the  lessee  under  said  lease,  and  is  bound 
by  the  terms  and  conditions  thereof  and  may  not  as- 
sign the  same  without  the  written  consent  of  the  lessor. 
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(3)  That  said  assignment  indorsed  on  said  lease  should 
be  and  the  same  is  hereby  corrected  in  this,  to  wit: 
that  the  word  'assignee'  be  and  the  same  is  stricken  out, 
and  the  word  'assignors'  inserted  in  its  place/'  Niun- 
ber  4  is  a  statement  of  the  amount  of  rent  unpaid  and 
due  for  the  months  of  July,  August  and  September, 
1915,  being  the  amount  demanded  in  the  complaint. 

Appellant's  motion  for  a  new  trial  was  overruled,  and 
judgment  was  rendered  in  accordance  with  the  court's 
conclusions  of  law.  The  errors  assigned  and  relied  on 
for  a  reversal  are  that  the  court  erred  in  each  of  its 
conclusions  of  law,  and  in  overruling  the  motion  for  a 
new  trial. 

It  is  appellant's  first  contention  that,  inasmuch  as  the 

lease  was  not  signed  by  S.  Stratigos,  one  of  the  lessees 

named  in  the  body  of  the  lease,  and  since  the  lease 

1.  was  not  formally  acknowledged  before  an  officer 
by  those  who  did  sign,  therefore,  under  the  stat^ 

utes  of  this  state,  it  is  invalid  to  create  a  tenancy  for 
a  term  of  ten  years,  but  instead  is  only  valid  to  create  a 
tenancy  from  year  to  year.  Only  a  tenancy  from  year 
to  year  was  created  if  the  alleged  irregularities  in  the 
execution  and  record  of  the  lease  rendered  the  same  in- 
valid for  a  term  of  ten  years.  §8054  Bums  1914,  §5208 
R.  S.  1881.  The  effect  of  these  irregularities  is  there- 
fore the  question  first  presented. 

The  mere  fact  that  S.  Stratigos'  name  appeared  in 

the  body  of -the  lease  as  one  of  the  lessees  did  not  make 

him  a  party  thereto.    The  contract  as  finally 

2.  completed  was  only  the  contract  of  appellee  and 
the  three  persons  named  as  lessees  who  were 

placed  in  possession  of  the  premises.  Dillon  v.  Ander- 
son (1870),  43  N.  Y.  231.  The  failure  of  S.  Stratigos 
to  execute  the  contract  did  not  change  its  character 
from  that  of  a  lease  for  a  term  of  ten  years  to  that  of 
a  general  tenancy. 
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i^i. 


Whether  or  not  the  fact  that  the  lease  was  not  ac- 
knowledged changed  the  character  of  the  instrument  as 
between  the  parties  thereto,  or  between  the 
3.  lessee  and  the  assignee,  involves  the  construc- 
tion of  certain  statutes.  The  statutes  of  this 
state  (§§3947,  3957,  3965,  3985,  3987  Bums  1914, 
§§2919,  2926,  2933,  2950,  2952  R.  S.  1881;  §§3962,  3963 
Bums  1914,  Acts  1913  p.  233,  Acts  1897  p,  162)  require 
that  every  lease  for  real  estate  for  a  term  of  more  than 
three  years  shall  be  acknowledged  before  an  officer 
authorized  to  take  acknowledgments,  and  be  recorded  in 
the  miscellaneous  records  in  the  recorder's  office  of  the 
county  where  the  land  described  in  the  lease  is  situated. 
Section  3957,  supra,  also  provides  that  no  lease  for  more 
than  three  years  from  the  making  thereof  shall  be  valid 
"against  any  person  other  than  the  grantor,  his  heirs 
and  devisees,  and  persons  having  notice  thereof,''  unless 
made  by  deed  recorded  within  the  time  and  in  the  man- 
ner provided  by  law.  Section  3962,  supra,  further  pro- 
vides that  every  lease  for  more  than  three  years  shall 
be  fraudulent  and  void  ''as  against  any  subsequent  pur- 
chaser, lessee  or  mortgagee  in  good  faith  and  for  a 
valuable  consideration,  having  his  deed,  mortgage  or 
lease  first  recorded."  Section  3947,  supra,  provides  as 
follows :  "Conveyances  of  land  or  any  interest  therein, 
shall  be,  by  deed  in  writing,  subscribed,  sealed  and  duly 
acknowledged  by  the  grantor,  or  by  his  attorney,  except 
bona  fide  leases  for  a  term  not  exceeding  three  years." 
Section  3965,  supra,  provides  that  a  lease  shall  not  be 
entitled  to  record  unless  it  is  acknowledged  before  an 
officer  authorized  to  take  acknowledgments,  and  the 
courts  have  held  that  the  record  of  an  instrument  con- 
vejdng  an  interest  in  real  estate,  which  instrument,  if 
not  acknowledged  is  not  notice  to  any  one  who  is  with- 
out actual  knowledge.  Bledsoe  V.  Ross  (1915),  59  Ind. 
App.  609,  109  N.  E.  53.    All  of  these  statutory  provi- 
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sions  must  be  construed  as  in  pari  materia,  and  when 
so  construed  it  is  apparent  that  an  unacknowledged  and 
unrecorded  lease  for  a  longer  term  than  three  years  is 
valid  as  between  the  parties,  and  as  against  persons 
having  notice  thereof.  Mays  v.  Hedges  (1881),  79  Ind. 
288,  292 ;  Hubble  V.  Wright  (1864) ,  23  Ind.  322.  It  fol- 
lows that  as  between  appellee  and  the  three  persons 
who  executed  as  lessees,  and  to  whom  possession  of  tiie 
premises  was  given,  the  instrument  in  controversy  was 
a  valid  lease  for  a  term  of  ten  years. 

Appellant's  liability  as  assignee  of  the  lease  is  the  next 

question  for  our  consideration.    The  transfer  of  the 

lease  to  appellant  is  not  in  the  form  in  which 

4.  such  assignments  are  usually  made.  Therefore 
decisions  of  the  courts  growing  out  of  contro- 
versies based  upon  such  assignments  are  not  controlling. 
The  assignment  of  the  lease  in  this  case  specifically  pro- 
vides that  the  appellant  is  to  ^'assume  all  obligations  and 
responsibilities  of  the  same  and  hold  the  assignors  harm- 
less." This  written  assignment  by  the  lessors  is  fol- 
lowed by  the  further  indorsement,  "I  hereby  consent  to 
tiie  above  assignment,  and  accept  its  provisions,"  which 
is  signed  by  both  appellant  and  appellee.  The  language 
is  clear  and  the  meaning  certain.  By  this  assignment 
and  acceptance  the  parties  intended  to,  and  did,  place 
appellant  in  the  position  of  the  original  lessees,  with  the 
burden  of  all  obligations  assumed  by  them,  including 
the  payment  of  the  stipulated  rent.  Consumers^  Ice  Co. 
V.  Bixler  &  Co.  (1896),  84  Md.  437,  35  Atl.  1086.  The 
court  did  not  err  in  its  conclusions  of  law  upon  the  spe- 
cial findings  of  fact. 

The  remaining  question  is  the  alleged  error  of  the 

court  in  overruling  appellant's  motion  for  a  new  trial. 

The  only  reason  assigned  and  presented  is  that 

5.  of    newly-discovered    evidence.    The    evidence 
given  upon  the  trial  is  not  in  the  record.    Under 
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such  circumstances,  the  refusal  to  grant  a  new  trial  on 
the  ground  of  newly-discovered  evidence  cannot  be  con- 
sidered.   Donahue  v.  State  (1905),  165  Ind.  148,  74  N. 
E.  996,  and  cases  cited.    Judgment  affirmed. 
McMahan,  J.,  absent. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Williamson  et  al. 

[No.  10,232.    Filed  May  27,  1919.    Rehearing  denied  October  81, 
1919.     Transfer  denied  November  12,  1920.] 

1.  Appeal. —  Review, —  Injunction. —  Dissolving  Restraining  Or* 
der  Pending  Applications  for  Change  of  Venue  omd  Judge. — 
Motion  for  New  TriaL — ^Action  of  the  court  dissolving  a  re- 
straining order  pending  plaintiff's  applications  for  a  change 
of  venue  and  for  a  change  of  judge,  if  erroneous,  cannot  be 

.    presented  except  as  a  cause  for  a  new  trial,    p.  108. 

2.  Drains. — Proceedings  in  Circuit  Court. — Relief  to  Lfrnd- 
oumers. — Contempt. — The  contractors  constructing  a  catch- 
basin  in  a  ditch  proceeding  in  the  circuit  court  were  under  the 
direction  and  control  of  that  court,  and  any  landowner  who 
felt  aggrieved  might  there  apply  for  relief,  and  as  §6147  Bums 
1914,  Acts  1907  p.  508,  provides  that  the  commissioner  ap- 
pointed to  construct  a  drain  shall  be  under  the  control  and 
direction  of  the  court  and  shall  obey  such  directions,  a  remon- 
strant could  have  had  the  contractors  and  commissioner  cited 
for  contempt  for  disobeying  the  order  of  the  court  for  the  con- 
struction of  the  ditch,    p.  110. 

3.  Courts. — Jurisdiction. — Drains. — Injunction. — Where  proceed- 
ings to  which  plaintiff  was  a  party,  were  pending  in  the  cir- 
cuit court,  wherein  a  drain  and  terminus  had  been  established 
and  ordered  constructed,  under  the  supervision  of  a  drainage 
commissioner,  and  a  contract  awarded  therefor,  courts  of 
equal  rank  have  no  jurisdiction  to  enjoin  such  construction 
where  the  court  in  which  the  drainage  proceeding  was  pend- 
ing had  ample  power  to  afford  all  the  relief  to  which  plaintiff 
was  entitled,    p.  110. 

From  Wabash   Circuit  Court;   Nelson  G.  Hunter, 
Judge. 

Action  by  the  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  against  George  Williamson  and 
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others.    From  a  judgment  for  defendants,  the  plaintiff 
appeals.    Affirmed. 

George  E.  Ross,  for  appellant. 

St.  John,  Charles  &  GemmiU  and  Switzer  &  Bent,  for 
appellees. 

McMahan,  J. — ^This  action  was  commenced  in  the 
Grant  Superior  Court  to  enjoin  the  appellees  from  con- 
structing a  catch-basin  upon  appellant's  right  of  way. 
A  temporary  restraining  order  was  granted  and,  before 
the  day  set  for  a  hearing  on  the  application  for  a  tempo- 
rary injunction,  appellant  filed  an  affidavit  for  a  change 
of  venue  from  the  county  and  also  one  for  a  change  of 
judge.  The  court,  without  ruling  upon  either  of  said 
applications,  and  over  the  objection  of  appellant,  made 
an  entry  dissolving  the  temporary  restraining  order, 
and  then  sustained  the  motion  for  a  change  of  venue  and 
sent  the  cause  to  the  Wabash  Circuit  Court.  After  the 
temporary  restraining  order  was  dissolved  the  appellees 
constructed  the  catch-basin  and  appellant  filed  a  supple- 
mental complaint  asking  for  a  mandatory  injunction  re- 
quiring that  appellees  remove  the  catch-basin.  Appel- 
lants filed  a  motion  in  the  Wabash  Circuit  Court  for 
an  order  to  require  the*  appellees  to  show  cause  why  they 
should  not  be  cited  for  contempt.  This  motion  was 
overruled  and  exception  saved.  The  appellees  filed  an 
answer  of  general  denial  to  both  the  complaint  and  the 
supplemental  complaint.  A  second  paragraph  of  an- 
swer was  also  filed  to  the  supplemental  complaint  and 
alleged  that  proceedings  had  been  commenced  in  the 
Grant  Circuit  Court  for  the  reconstruction  of  a  certain 
public  ditch;  that  appellants  appeared  and  filed  a  re- 
monstrance in  said  ditch  proceedings ;  that  such  further 
proceedings  were  had  in  such  matter  as  resulted  in  said 
ditch  being  ordered  established,  and  that  the  report  of 
the  commissioners  in  said  proceedings  as  approved  by 
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the  court  required  the  construction  of  the  catch-basin 
at  the  point  where  it  had  been  constructed ;  that  appel- 
lee Murphy  was  the  drainage  commissioner  appointed 
by  the  court  to  construct  said  ditch,  and  that  the  other 
appellees  were  contractors  to  whom  the  contract  for 
the  construction  of  said  ditch  had  been  let.  That  after 
the  temporary  restraining  order  had  been  dissolved  they 
proceeded  to  and  did  construct  the  catch-basin  men- 
tioned in  the  supplemental  complaint  in  accordance  with 
the  plans  and  specifications  for  said  ditch ;  that  the  ditch 
including  the  catch-basin  had  been  fully  completed  and 
had  been  reported  to  and  approved  by  the  Grant  Circuit 
Court  Appellant's  demurrer  to  the  second  paragraph 
of  the  answer  to  the  supplemental  complaint  was  over- 
ruled and  exception  saved. 

The  cause  was  submitted  to  the  court  for  trial  and, 
after  hearing  the  evidence,  the  court,  on  the  motion  of 
appellees,  dismissed  the  cause  for  want  of  jurisdiction, 
to  which  appellant  excepted.  Judgment  was  rendered 
dismissing  the  cause  and  against  appellant  for  costs. 
The  evidence  is  in  the  record  by  a  bill  of  exceptions. 

The  appellant's  assignment  of  errors  Nos.  1,  2,  3,  4 
and  5  relate  to  the  action  of  the  Grant  Superior  Court 
in  dissolving  the  temporary  restraining  order  pending 
the  applications  for  change  of  judge  and  for  change  of 
venue  from  the  county ;  No.  6  relates  to  the  overruling 
of  the  motion  to  require  appellees  to  show  cause.  No.  7 
to  the  overruling  of  the  demurrer  to  the  second  para- 
graph of  answers  to  supplemental  complaint;  Nos.  8  and 
9  are  that  the  court  erred  in  sustaining  the  motion  to 
dismiss  and  in  dismissing  the  cause. 

Appellant  complains  of  the  action  of  the  Grant  Supe- 
rior Court  in  retaining  jurisdiction  and  dissolving  the 
temporary  restraining  order  after  the  affidavits 

1.  had  been  filed  for  a  change  of  judge  and  for  a 
change  of  venue  from  the  county.    It  is  the  con- 
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tention  of  the  appellant  that,  after  the  applications  were 
filed,  the  Grant  Superior  Court  had  no  power  to  do  any 
act  except  to  order  the  change,  and  that  it  was  error 
to  dissolve  the  restraining  order  pending  said  appli- 
cations. The  action  of  the  court,  if  erroneous,  cannot 
be  presented  except  as  a  cause  for  a  new  trial.  Scanlin 
V.  Stewart  (1894),  138  Ind.  574,  37  N.  E.  401,  38  N.  E. 
401. 

The  appellant  contends  that  the  Wabash  Circuit  Court 
erred  in  dismissing  the  cause. 

The  facts,  as  shown  by  the  evidence,  are  substantially 
as  follows :  The  catch-basin,  the  construction  of  which 
appellant  was  seeking  to  enjoin,  was  the  outlet  and 
terminus  of  a  public  drain  known  as  the  reconstruction 
of  the  Marsh  ditch,  which  had  been  established  and 
ordered  constructed  by  the  circuit  court  of  Grant  county, 
under  the  supervision  of  the  appellee  Murphy,  drainage 
commissioner.  The  appellees  Williamson  and  William- 
son were  the  contractors,  who  had  been  awarded  the 
contract  to  construct  said  drain  according  to  the  plans 
and  specifications  therefor,  and  were  proceeding  to  put 
in  the  catch-basin  at  the  point  where  they  claimed  it  was 
required  by  the  report  and  the  plans  and  specifications 
of  the  drainage  commissioners  as  approved  by  the  court. 
Said  drainage  proceeding  was  pending  when  the  com- 
plaint in  this  action  was  filed  and  was  still  pending  when 
the  court  dismissed  this  cause.  The  appellant  was  a 
party  to  said  drainage  proceeding.  There  was  a  con- 
flict as  to  whether  the  appellees  were  constructing  the 
catch-basin  at  the  point  where  the  report  of  the  drain- 
age conmiissioners  required  it  to  be  constructed.  The 
appellees  claimed  that  it  was  being  so  constructed,  while 
the  appellant  contended  that  it  was  being  constructed 
at  a  different  place. 

The  appellees  in  constructing  the  catch-basin  were 
under  the  direction  and  control  of  the  Grant  Circuit 
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Court  and  any  landowner  who  felt  aggrieved 

2.  might  apply  to  that  court  for  relief.    Racer  V. 
State  (1892),  131  Ind.  393,  31  N.  E.  81. 

Section  6147  Bums  1914,  Acts  1907  p.  508,  §7,  pro- 
vides that  the  commissioner  appointed  to  construct  a 
drain  ''shall  at  all  times  be  under  the  control  and  direc- 
tion of  the  court,  and  shall  obey  such  directions."  If 
the  construction  commissioner  and  the  contractors  were 
not  doing  the  work  according  to  the  plans  and  specifica- 
tions, the  appellant  could  have  had  them  cited  for  con- 
tempt for  disobeying  the  order  made  by  the  court  for 
the  construction  of  the  ditch.    Racer  V.  State,  supra. 

The  trial  court,  after  hearing  tiie  evidence,  dis- 
missed the  cause  on  the  theory  that  no  court  except  the 
Grant  Circuit  Court  had  jurisdiction  to  hear  and 

3.  determine   the  matter.    The  case   of  Karr  V. 
Board,  etc.  (1908),  170  Ind.  571,  85  N.  E.  1,  is 

decisive  of  the  question  involved.  The  court  there  had 
under  consideration  the  question  as  to  whether  an  in- 
junction could  be  maintained  in  the  Putnam  Circuit 
Court  to  prevent  the  removal  of  a  bridge  by  a  drainage 
commissioner  who  was  acting  under  appointment  of  the 
Morgan  Circuit  Court.  The  drain  had  been  ordered  es- 
tablished by  the  Morgan  Circuit  Court  and  extended  into 
Putnam  county.  The  court  in  that  case  said :  "There 
can  be  no  doubt  of  the  right  of  the  Morgan  Circuit  Court 
to  order  and  to  complete  the  construction  of  a  drain 
extending  into  Putnam  county.  *  ♦  *  Section 
seven  of  the  act  of  1885,  concerning  drainage  ♦  *  ♦, 
provides  that  the  drainage  commissioner  shall  at  all 
times  be  under  the  control  and  direction  of  the  court, 
and  shall  obey  its  directions,  *  *  ♦  it  may  further 
be  said  that  both  the  commissioner  and  the  contractor 
are  agencies  or  arms  of  the  court,  and  it  is  a  necessary 
incident  of  the  authority  to  construct  drains  that  both 
shall  be  under  the  jurisdiction,  and  subject  to  contempt 
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for  a  disobedience,  of  the  ad  interim  orders  of  the  court 
or  of  the  judge  thereof  in  vacation.  See  Racer  v. 
Wingate  (1894),  138  Ind.  U4,  119.  It  is  against  the 
policy  of  the  law  to  permit  a  situation  to  arise  wherein 
there  may  be  an  unseemly  conflict  of  jurisdiction  be- 
tween courts  of  equal  rank  in  the  determination  of  the 
question  as  to  the  extent  or  proper  exercise  of  the 
authority  of  the  court  which  first  assumed  jurisdiction 
over  the  subject-matter  {Scott  v.  Runner  [1896],  146 
Ind.  12,  58  Am.  St.  345)  and,  besides,  it  is  inequitable 
that  in  a  drainage  proceeding,  wherein  jurisdiction  may 
be  extended  over  all  persons  by  supplemental  petition 
(§5629  Bums  1901,  Acts  1885  p.  129,  §8;  §6148  Bums 
1908,  Acts  1907  p.  508,  §8 ;  Oshom  V.  Maxinkuckee,  etc., 
Co.  [1900],  154  Ind.  101),  a  landowner  should  be 
permitted  to  arrest  the  proceedings  by  injunction  in 
another  court,  while  refusing  to  submit  himself  to  the 
jurisdiction  of  the  court  which  not  only  has  authority 
over  the  construction  of  the  drain,  but  which  has  power 
to  make  all  orders  which  are  met  in  the  premises. 
There  is  no  question  concerning  the  right  of  any  party 
whose  lands  are  affected  by  a  drainage  proceeding  (us- 
ing the  expression  in  the  sense  in  which  the  statute 
uses  it)  to  file  a  petition  therein  to  be  made  a  party 
during  the  progress  of  the  work.  (Zumbro  v.  Pamin 
[1895],  141  Ind.  430;  Cambria  Iron  Co.  V.  Union  Trust 
Co.  [1900],  154  Ind.  291,  48  L.  R.  A.  41) ;  and,  upon 
the  filing  of  such  petition,  it  is  the  right  and  duty  of 
the  court  or  judge  to  protect  such  landowner's  interest 
as  the  circumstances  may  require.  This  brings  him 
within  the  jurisdiction  of  the  court,  and,  as  it  affords 
adequate  means  of  relief,  the  remedy  by  injunction  in 
another  county  is  precluded.*'  See,  also,  Stvdebaker  V. 
Studebaker  (1899),  152  Ind.  89,  51  N.  E.  933;  ilfar- 
chant  V.  Olson  (1915),  184  Ind.  17,  110  N.  E.  200;  Cole- 
man V.  CalUm  (1916),  184  Ind.  204, 110  N.  E.  979. 
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Our  judgment  is  that  the  Grant  Circuit  Court  had 
ample  power- to  afford  all  the  relief  to  which  appellant 
was  entitled  without  coming  in  conflict  with  any  other 
court  of  equal  power,  and  that  neither  the  Grant  Supe- 
rior Court  nor  the  Wabash  Circuit  Court  had  jurisdic- 
tion in  this  cause,  and  that  the  latter  court  committed 
no  error  in  dismissing  the  complaint.  This  being  true, 
no  available  errors  are  presented  by  the  oflier  assign- 
ment of  errors.    Judgment  affirmed. 


Wilson  et  al.  v.  Sentman  et  al. 

[No.  10,394.  Opinion  on  motion  to  dismiss  January  29,  1919. 
Decision  on  merits  filed  June  25,  1920.  Rehearing  denied 
October  7,  1920.     Transfer  denied  November  12,  1920.] 

1.  Statutes. — Construction, — Intent, — ^In  construing  statutes  it 
is  the  court's  duty  to  ascertain  the  legislative  intent  and  give 
effect  thereto.  '  p.  113. 

2.  New  Trial. — Motion, — Memorcmdum, — ^In  view  of  the  pro- 
visions of  §585  Bums  1914,  §559  R.  S.  1881,  making  provision 
for  new  trials  and  prescribing  grounds  therefor,  and  of  §588 
Bums  1914,  §562  R.  S.  1881,  prescribing  a  motion  upon  writ- 
ten causes,  and  of  the  fact  that  the  courts  had  decided  that 
grounds  other  than  those  prescribed  by  §585,  supm,  will  not  be 
considered,  and  that  all  such  facts  were  within  the  knowledge 
of  the  general  assembly  of  1917,  held  that  §5  of  Acts  1917 
p.  523,  §691e  Bums'  Supp.  1918,  requiring  that  a  memoran- 
dum be  attached  specifying  the  reasons  why  a  motion  should 
be  sustained,  was  not  intended  to  apply  to  a  motion  for  new 
trial,    p.  113. 

From  Montgomery  Circuit  Court;  /.  E.  Schoonover, 
Special  Judge. 

Action  between  John  M.  Wilson  and  another  and 
Edgar  A.  Sentman  and  another.  From  the  judgment 
rendered,  the  former  appeal.    Affirmed. 

Allen  Boulds,  W.  A.  Collings  and  W.  /.  Sprow,  for 
appellants. 
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Albert  D.  Thomas,  Andrew  N.  Foley  and  Nina  hind- 
ley,  for  appellees. 

Batman,  P.  J. — ^The  transcript  in  this  appeal  was 
filed  in  this  court  on  Augrusl  13, 1918.  On  November  8, 
1918,  appellees  filed  their  objections  to  the  rec- 
1-2.  ord,  and  motion  to  dismiss  the  appeal.  In  sup- 
port of  this  motion  appellees  cite  the  fact  that 
the  record  discloses  that  the  only  error  assigned  is  based 
on  the  action  of  the  court  in  overruling  appellant's  mo- 
tion for  a  new  trial ;  that  the  motion  for  a  new  trial  does 
not  have  any  memorandum  attached  thereto,  specifying 
the  reason  or  reasons  why  such  motion  should  be  sus- 
tained, as  required  by  §5  of  the  act  of  1917  concerning 
civil  procedure.  Acts  1917  p.  523,  §691e  Bums'  Supp. 
1918.  Appellees  insist  that  by  reason  of  these  facts  the 
record  fails  to  present  any  question  for  the  determina- 
tion of  this  court.  This  contention  requires  that  we 
determine  whether  §5  of  the  act  of  1917,  supra,  applies 
to  a  motion  for  a  new  trial.  In  determining  this  ques- 
tion, it  is  our  duty  to  ascertain  the  legislative  intent 
and  give  effect  thereto.  Section  585  Bums  1914,  §559 
R.  S.  1881,  makes  provision  for  granting  new  trials, 
and  prescribes  the  grounds  therefor.  Section  588  Bums 
1914,  §562  R.  S.  1881,  provides  that  an  application  for 
a  new  trial  must  be  by  motion,  upon  written  causes  filed 
at  the  time  of  making  the  motion.  The  causes  there- 
for must  be  based  on  the  grounds  prescribed  in  §585, 
supra,  and  no  others  will  be  considered.  Over  v.  Dehne 
(1906),  38  Ind.  App.  427,  75  N.  E.  664,  76  N.  E.  883. 
It  will  thus  be  seen  that  at  the  time  §5  of  the  act  of  1917, 
supra,  was  enacted,  and  for  a  long  time  prior  thereto, 
certain  statutes  existed,  which  make  essentially  the  same 
requirements  with  reference  to  a  motion  for  a  new  trial 
as  are  specified  in  said  section.  True,  said  prior  stat^ 
Vol.  74—8 
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utes  provide  for  written  causes  for  a  new  trial  to  be 
filed  at  the  time  of  making  the  motion  therefor,  while 
the  act  of  1917  provides  for  attaching  a  memorandum 
to  a  motion  stating  the  reasons  why  it  should  be  sus- 
tained, but  the  object  to  be  accomplished  by  each  is  the 
same,  and  hence  the  mere  difference  in  form  is  not  of 
controlling  importance.  In  view  of  the  above  facts, 
which  were  within  the  knowledge  of  the  general  assem- 
bly of  1917,  it  is  manifest  that  §5,  supra,  of  the  act  in 
question  was  not  intended  to  apply  to  a  motion  for  a 
new  trial. 

It  is  not  claimed  by  appellees  that  the  act  of  1917 
under  consideration  repealed  the  prior  statutes  with  ref- 
erence to  motions  for  new  trials,  but  they  contend  that 
the  evident  purpose  of  said  §5  thereof,  as  applicable  to 
such  motions,  was  to  require  a  specific  statement  in  the 
memorandum  provided  therein,  showing  wherein  any 
particular  statutory  cause  on  which  such  motion  is 
based  is  sufficient  to  require  that  it  be  sustained.  We 
cannot  concur  in  this  contention.  If  it  had  been  the  in- 
tention of  the  general  assembly  in  the  enactment  of  said 
section  that  a  party  filing  a  motion  in  a  cause  should 
not  only  be  required  to  specify,  in  a  memorandum  at- 
tached thereto,  the  reasons  why  it  should  be  sustained, 
but,  in  the  event  that  such  motion  is  for  a  new  trial, 
that  such  memorandum  should  go  further  and  state  the 
reasons  why  the  various  statutory  causes  on  which  such 
motion  is  based  are  sufficient  to  require  that  such  mo- 
tion be  sustained,  it  is  reasonable  to  presume  that  some 
provision  would  have  been  made  to  indicate  such  inten- 
tion. As  the  act  does  not  contain  such  a  provision,  we 
are  not  authorized  to  enlarge  its  meaning  in  that  regard 
by  construction.  The  act  of  1911  requiring  a  memo- 
randum to  be  filed  with  a  demurrer  to  a  pleading  for 
want  of  facts  is  cited  by  appellees  in  support  of  their 
contention;  but  the  situation  in  the  two  cases  is  so  far 
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different  as  to  give  any  analogy  but  little  weight  in  the 
determination  of  the  question  under  consideration. 

For  the  reasons  stated,  the  motion  to  dismiss  the  ap- 
peal is  overruled. 

Decision  on  Merits. 

Remy,  J. — ^Affirmed  on  the  authority  of  Kinniaan  V. 
Rarick  (1919),  71  Ind.  App.  455,  125  N.  E.  80;  Camjh 
beU  V.  Neheker  (1877),  58  Ind.  446,  and  Nicholson  V. 
Smith  (1916),  60  Ind.  App.  385,  110  N.  E.  1007. 


FiDELrrY  AND  Deposit  C!ompany  of  Maryland  v. 

Hall,  Administ^tor. 

[No.  10,459.    FUed  November  16,  1920.] 

1.  Motions. — Motion  to  Strike  Out  Motion. — A  motioii  to  strike 
out  a  motion  is  usually  frivolous  and  ought  not  to  be  enter- 
tained or  entered  of  record  by  the  trial  court,    p.  117. 

2.  Executors  and  Administrators. — Release  of  Surety. — Con^ 
atruetion  of  Petition  and  Judgment. — Evidence. — ^A  petition  set- 
ting up  that  petitioner  is  surety  on  the  administrator's  gen- 
eral bond  and  also  on  his  bond  for  the  sale  of  real  estate  and 
praying  for  relief  from  further  liability  in  said  administra- 
tion as  provided  in  §2769  Bums  1914,  §2262  R.  S.  1881,  was 
an  application  to  be  released  from  both  such  bonds,  which  it 
was  the  duty  of  the  court  to  grant  upon  filing  of  new  bond 
by  the  administrator,  and  where  such  new  bond  has  been  filed 
and  approved  and  judgment  rendered  releasing  the  surety,  it 
will  be  presumed  that  the  court  did  its  full  duty  and  released 
the  surety  from  liability  on  both  of  the  bonds  described  in  the 
petition  filed  for  that  purpose,    p.  118. 

3.  Judgment. — Correction  by  Nunc  Pro  Tunc  Entry. — Exeeutotrs 
and  Administrators. — ^Petition  to  correct,  nunc  pro  tunc,  an 
entry  in  a  proceeding  for  release  of  surety  on  bonds  of  an 
administrator,  where  the  clerk  by  inadvertence  made  the  order 
of  relief  read  as  to  ''said  bond"  when  it  should  have  read  "said 
bonds,"  held  sufficient,  if  true,  to  entitle  petitioner  to  the  relief 
prayed  therein,    p.  119. 

4.  JuDGBfENT. —  Nunc  Pro  Tunc  Entry, —  Pa/rol  Evidence. —  An 
order  nunc  pro  tunc  cannot  be  made  on  parol  proof  alone; 
there  must  be  some  memorial  upon  which  to  base  the  correction, 
p.  119. 
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5.  Executors  and  Administrators. — Release  of  Surety. — Ejfect 
of  New  GenercU  Bond, — What  Frmda  Covered, — ^A  new  general 
bond  given  by  an  administrator  in  a  proceeding  for  release  of 
surety  under  §2769  Bums  1914,  §2252  R.  S.  1881,  covers  funds 
in  his  hands  derived  from  the  sale  of  both  personal  property 
and  real  estate,    p.  119. 

From  Vigo  Circuit  Court;  AbraJuim  L.  Miller,  Judge 
pro  tern. 

Action  by  the  Fidelity  and  Deposit  Company  of  Mary- 
land against  Orph  M.  Hall,  as  administrator  de  bonis 
non  of  the  estate  of  Charles  L.  Markin,  deceased.  From 
a  judgment  for  defendant,  the  plaintiff  appeals.  Re- 
versed. 

George  0.  Dix,  for  appellant. 
John  W.  Gerdink,  for  appellee. 

McMahan,  C.  J. — ^Appellant  filed  its  petition  or  mo- 
tion to  correct,  nunc  pro  tunc,  an  entry  made  in  the 
lower  court  on  the  application  of  appellant  wherein  it 
sought  to  be  released  from  certain  bonds  given  by  one 
Wilson  H.  Soale,  administrator  of  the  estate  of  Charles 
L.  Markin,  deceased.  This  petition  in  substance  alleged 
that  said  Soale  was  on  January  2,  1902,  appointed  ad- 
ministrator of  said  estate  by  the  circuit  court  of  Vigo 
county,  and  that  appellant  became  surety  on  his  bond 
in  the  sum  of  $5,000 ;  that  on  April  18,  1903,  said  ad- 
ministrator, having  filed  his  petition  to  sell  certain  real 
estate  for  the  purpose  of  paying  debts  and  having  se- 
cured an  order  of  the  court  for  that  purpose,  was  by 
the  court  required  to  and  did  on  said  date  file  a  bond 
in  the  siun  of  $4,500  to  account  for  the  proceeds  aris- 
ing from  the  sale  of  said  real  estate,  and  appellant  also 
became  surety  on  said  bond;  that  said  administrator 
in  1903  and  1904  filed  reports  in  which  he  showed  that 
he  had  collected  the  money  from  the  sale  of  the  personal 
property  and  real  estate  and  had  disbursed  the  same 
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with  the  exception  of  $1,058.88.  On  November  11, 
1904,  after  approval  of  said  reports,  said  administrator 
filed  a  petition  in  said  court  showing  that  at  that  time 
the  amount  of  assets  of  said  estate  in  his  hands  was 
$1,285.88,  and  asking  that  his  bond  be  reduced  to  $2,500, 
and  that  the  court  made  an  order  reducing  said  adminis- 
trator's bond  to  $2,500.  That  said  administrator  not 
having  filed  said  new  bond,  the  appellant  on  January 
6, 1905,  filed  its  petition  in  said  court  in  which  it  alleged 
and  stated  the  facts  relating  to  the  appointment  of  said 
administrator,  the  execution  of  both  of  said  bonds,  giv- 
ing the  date  and  amount  of  each,  and  asking  to  be 
relieved  from  "further  liability  in  said  administration*' 
as  provided  in  §2769  Bums  1914,  §2252  R.  S.  1881 ;  and 
that  said  administrator  be  required  to  bring  the  estate 
in  his  hands  into  court  and  make  a  report  of  his  doings ; 
that  said  administrator  appeared  to  said  petition  and 
that  the  court  in  accordance  with  the  prayer  of  said 
petition  pronounced  judgment  in  favor  of  appellant, 
relieving  it  from  liability  on  said  bonds,  and  directing 
the  administrator  to  file  a  new  bond  in  the  sum  of 
$2,500,  which  bond  was  on  said  date  filed  and  approved 
by  the  court ;  that  by  the  inadvertence  of  the  clerk  the 
judgment  and  order  of  the  court  so  made  in  said  mat- 
ter on  said  date  was  so  written  as  to  show  that  appel- 
lant asked  to  be  relieved  from  "said  bond,"  and  that  he 
was  released  from  "said  bond,"  when  in  fact  it  should 
have  shown  and  read  that  appellant  asked  to  be  released 
from  and  was  released  from  "said  bonds,"  and  alleges 
an  excuse  for  not  filing  the  application  herein  at  an 
earlier  date. 

On  motion  of  appellee  the  court  dismissed  and  struck 
out  appellant's  motion  herein  for  an  order  nunc  pro 

tunc.    This  action  of  the  court  appellant  insists 
1.    was  error.    The  motion  of  appellee  to  strike  out 

appellant's  motion  was  superfluous,  and  should 
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not  have  been  sustained.  A  motion  to  strike  out  a  mo- 
tion is  usually  frivolous  and  ought  not  to  be  entertained 
or  entered  of  record  by  the  trial  cotirt.  Blemel  v.  ShaU 
tuck  (1893),  183  Ind.  498,  33  N.  E.  277. 

The  appellant  in  its  petition  filed  January  6,  1905, 
stated  that  it  had  become  surety  for  the  then  adminis- 
trator on  his  general  bond  in  the  sum  of  $5,000, 

2.  and  also  on  his  bond  for  the  sale  of  real  estate 
in  the  sum  of  $4,500,  and  asked  that  it  be  released 
from  all  and  further  liability  in  said  estate  on  a  day  to 
be  named  by  the  court;  that  the  said  administrator  be 
required  to  give  a  new  bond  as  required  by  §2769 
supra,  and  that  the  administrator  be  required  to 
make  a  report  showing  the  condition  of  the  estate  and 
bring  the  money  in  his  hands  into  court. 

This  petition  can  only  be  construed  as  an  application 
to  be  released  from  both  of  said  bonds  therein  described. 
It  was  therefore  the  absolute  duty  of  the  court  to  have 
entered  an  order  requiring  the  administrator  to  file  new 
bond  or  bonds  to  the  approval  of  the  court  and,  upon 
the  same  being  filed,  to  have  released  appellant  from 
all  subsequent  liability.  Upon  failure  of  the  adminis- 
trator to  comply  with  such  order  it  was  the  duty  of  the 
court  to  have  removed  him.  The  court  had  no  discre- 
tion in  that  matter.  It  was  its  bounden  duty  to  grant 
appellant's  request  to  be  released  from  subsequent  liabil- 
ity on  both  of  said  bonds.  American  Bonding  Co.  V. 
Hall  (1915),  57  Ind.  App.  523,  526, 106  N.  E.  534;  Lane 
v.  State  ex  rel.  (1866) ,  27  Ind.  108, 114.  The  presump- 
tion is  that  the  court  did  that  which  the  law  required  it 
to  do;  that  is,  that  the  court  did  its  full  duty  and  re- 
leased appellant  from  liability  on  both  of  the  bonds  de- 
scribed in  the  petition  filed  for  that  purpose.  Davis  V. 
Neighbors  (1905),  34  Ind.  App.  441,  73  N.  E.  151. 

The  motion  of  appellant  for  an  order  nunc  pro  tunc 
stated  facts  sufficient,  if  true,  to  entitle  it  to  the  re- 
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lief  prayed  therein,  and  the  court  erred  in  re- 
8.    jecting  the  same.    MiUer  v.  Royce  (1877),  60 

Ind.  189. 
Appellee  insists  that  the  motion  in  this  case  does  not 
show  the  existence  of  any  memorial,  record,  or  minute 
of  the  court,  and  that  an  order  nunc  pro  tunc 

4.  cannot  be  made  on  parol  evidence.    It  is  true  that 
such  an  order  cannot  be  made  on  parol  proof 

alone ;  there  must  be  some  memorial  upon  which  to  base 
the  correction.  This  court,  in  Davis  V.  Neighbors, 
supra,  quoted  with  approval  Elliott,  Appellate  Pro- 
cedure §213,  where  the  author  says :  ''  It  is  declared 
by  our  courts  and  by  other  courts  that  upon  a  motion 
for  a  nunc  pro  tunc  entry,  parol  evidence  is  competent. 
But  there  is  much  confusion  in  the  decided  cases  and  it 
is  not  easy  to  extract  a  rule  from  them.  We  have,  how- 
ever, concluded  upon  an  examination  of  our  own  and 
other  cases,  that  the  true  rule  is  that  while  parol  evi- 
dence is  competent  it  is  not  of  itself,  unaided  by  any 
note,  minute,  or  memorial,  sufficient  to  authorize  a  nunc 
pro  tunc  order."' 

Appellee  confuses  an  application  for  the  correction 

of  a  judgment  nunc  pro  tunc,  with  an  application  to 

modify  a  judgment.    He  also  cites  Ball  v.  Green 

5.  (1883),  90  Ind.  75,  to  the  proposition  that  funds 
derived  from  the  sale  of  personal  property  and 

real  estate  cannot  be  commingled  by  the  administrator 
or  by  order  of  court  so  as  to  make  a  general  bond  there- 
after given  cover  all  such  funds.  The  case  cited  is  not 
in  point,  and,  if  it  were,  it  is  no  longer  expressive  of  the 
law.  Fiscus  V.  Moore  (1890),  121  Ind.  547,  23  N.  E. 
362,  7  L.  R.  A.  235;  Holmes  V.  McPheeters  (1898),  149 
Ind.  587,  590,  49  N.  E.  452. 

'  Judgment  reversed,  with  directions  to  overrule  the 
motion  to  strike  out,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 
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Ross,  Receiver,  v.  Smith. 

[No.  10,292.    Filed  June  15,  1920.    Rehearing  denied  November 

16,  1920.] 

1.  Appeal. — Qnestiona  Presented, — Ruling  on  Demurrer, — A«- 
signment  of  Error, — ^Where  appeUant  filed  a  separate  demurrer 
to  each  paragraph  of  the  complaint,  but  only  claims  that  the 
trial  court  erred  in  overruling  the  demurrer  to  the  first  para- 
graph and  admits  that  the  others  are  sufficient  to  withstand 
demurrer,  no  question  is  presented  for  review  by  an  assign* 
ment  that  the  court  erred  in  overruling  the  demurrer  to  the 
complaint    p.  120. 

2.  Appeal. — Review. — AdrrUssion  of  Evidence, — ^In  an  action  for 
personal  injuries,  where  a  witness  was  asked  as  to  a  conversa- 
tion with  defendant's  foreman  concerning  the  necessity  of  re- 
pairs at  the  place  where  plaintiff  was  injured,  and  defendant 
objected  on  the  ground  that  there  was  no  showing  or  allega- 
tion that  plaintiff  had  relied  on  any  promise  of  the  foreman, 
and,  after  the  question  had  been  answered  further  objected 
that  the  statement  of  the  foreman  was  made  after  the  acci- 
dent, there  being  nothing  in  the  record  to  indicate  when  the 
statement  was  made  at  the  time  the  question  was  asked  and 
answered,  but  it  was  afterwards  disclosed  by  the  evidence  that 
it  was  several  hours  after  the  injury,  there  was  no  reversible 
error  in  the  absence  of  a  motion  to  strike  out  or  withdraw  the 
answer  to  the  question,    p.  121. 

From  Clinton  Circuit  Court;  Joseph  Combs,  Judge. 

Action  by  William  H.  Smith  against  Walter  L.  Ross, 
receiver  of  the  Toledo,  St.  Louis  and  Western  Railway 
Company.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed* 

Charles  A,  Achmettan,  Geddes  Van  Brunt  and  RiisseU 
P.  Harker,  for  appellant. 

Harry  C,  Sheridan,  Earl  F.  Gruber,  Sam  Griffin  and 
Harry  Griffin,  for  appellee. 

McMahan,  C.  J. — Complaint  by  appellee  in  three 
paragraphs  for  personal  injuries.  Appellant  filed* 

1.  a  separate  demurrer  to  each  paragraph.  The 
first  error  assigned  is  that  the  court  erred  in 
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overruling  the  demurrer  to  the  complaint.  The  only 
claim  made  by  appellant  under  this  assignment  is  that 
the  court  erred  in  overruling  the  demurrer  to  the  first 
paragraph  of  complaint.  Appellant  admits  that  the  sec- 
ond and  third  paragraphs  are  sufficient  to  withstand 
demurrer.  No  question  is  therefore  presented  for  our 
consideration  by  this  assignment  of  error. 

Under  the  proposition  and  authorities  "relating  to  error 
in  overruling  appellant's  motion  for  a  new  trial,"  appel- 
lant cites  authorities  in  support  of  the  statement  that 
"proof  of  negligence  is  indispensable  in  an  action  for 
damages  for  personal  injuries,''  but  no  attempt  is  made 
to  apply  the  statement  to  any  of  the  several  specifica^ 
tions  in  the  motion  for  a  new  trial.  Among  the  speci- 
fications set  out  in  the  motion  for  a  new  trial  are :  (1) 
That  the  verdict  is  not  sustained  by  sufficient  evidence ; 
(2)  the  refusal  to  give  twelve  separate  instructions; 
and  (3)  the  giving  of  twenty-two  separate  instructions. 
Appellant  in  that  part  of  the  brief  devoted  to  argu- 
ment contends  that  the  court  erred  in  permitting  a  wit* 

ness    to   testify   that   the    appellant's    general 
2.    foreman  said  that  the  place  where  appellee  was 

injured  ought  to  be  fixed,  and  that  one  or  two 
other  men  had  been  injured  there.  The  evidence  shows 
that  this  witness  was  working  for  appellant  at  the  time 
appellee  was  injured,  and  that  he  had  a  conversation 
with  the  foreman  about  the  place  where  appellee  was 
injured.  He-  was  then  asked  what  the  foreman  said. 
Appellant  objected  to  the  question  for  the  reason  that 
there  was  no  showing  that  appellee  relied  on  any  prom- 
ise of  the  foreman,  or  of  any  one  else,  and  that  there 
was  no  allegation  in  the  complaint  to  that  effect.  After 
the  question  had  been  answered  the  appellant  made  the 
further  objection  that  the  statement  was  made  after  the 
accident.  When  the  question  was  asked  and  answered 
there  was  nothing  in  tiie  record  to  indicate  when  the 
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statement  was  made.  It  might  have  been  at  the  very- 
instant  of  the  accident,  and  part  of  the  res  gestae  and 
properly  admissible  in  evidence.  It  was  afterwards  dis- 
closed by  the  evid^ice  that  it  was  made  three  or  four 
hours  after  the  injury.  There  was  no  motion  made  at 
any  time  to  strike  out  or  withdraw  tiie  answer  to  the 
question.  Had  such  a  motion  been  made  after  the  evi- 
dence disclosed  that  the  statement  was  not  part  of  the 
res  gestae  and  that  it  was  made  several  hours  after  the 
accident,  the  court  undoubtedly  would  have  sustained  it. 
The  condition  of  the  record,  however,  shows  no  re- 
versible error. 
Judgment  affirmed. 


Western  Life  Indemnity  Company  v.  Lindsay. 

[No.  10,175.    Filed  June  23,  1920.    Rehearing  d^ed  November 

16,  1920.] 

1.  Appeal. —  Revieiv. —  OverruMng  Motion  to  Make  Complaint 
More  Specific — Discretion  of  Trial  Court. — ^The  overruling:  of 
a  motion  to  make  a  complaint  more  specific  is  so  largely  a 
matter  of  discretion  with  the  trial  court  that,  to  render  its 
action  reversible  error,  the  mover  must  show  that  he  was  in 
some  way  injured  by  the  ruling,    p.  126. 

2.  Appeal. — Review.— Overruling  Motion  to  Make  Complaint 
Moore  Specific. — When  Haarmless. — ^In  an  action  against  an  in- 
surance company  to  recover  premiums  paid  to  it  by  plaintiff, 
it  was  not  reversible  error  to  overrule  a  motion  to  make  the 
first  paragraph  of  complaint  more  specific,  even  though  the 
ruling  was  technically  erroneous,  where  defendant  fails  to 
show  that  it  was  misled  as  to  the  nature  of  the  demand  in 
suit,  or  that  it  was  prevented  from  making  full  preparation 
for  its  defense,  and  the  record  fails  to  disclose  that  any  sub- 
stantial rights  of  defendant  were  probably  affected  by  such 
ruling,    p.  126. 

3.  Pleading. — Complaint. — ConatructioTi. — Inferences. — In  deter- 
mining the  sufficiency  of  a  complaint  as  against  demurrer,  the 
court  must  consider,  in  connection  with  the  facts  expressly 
alleged,  such  further  facts  as  can  be  implied  therefrom  by  fair 
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and  reasonable  intendment,  and  to  give  such  facts  so  impliedly 
averred  the  same  force  and  effect  as  if  directly  stated,    p.  127. 

4.  Insurance. — Action  to  Recover  Prerniums. — CompUdnt. — Suf- 
ficiency,— In  an  action  against  an  insurance  company  to  re- 
cover insurance  premiums  paid,  a  complaint  alleging  that  the 
original  policy  was  for  unlimited  liability,  but  that  the  liability 
of  successors  to  the  original  insurer  was  limited,  and  that  such 
limitation  was  fraudulently  concealed  from  insured  for  the  pur- 
pose of  collecting  premiums  from  him,  held  good  as  against 
demurrer,    p.  127. 

6.  Appeal. —  Review, —  Rtding  on  Demurrer, —  Objections  Con- 
sidered,— Objections  to  the  sufficiency  of  a  complaint  which  are 
not  so  specifically  stated  in  the  memorandum  filed  with  the 
demurrer  as  to  show  that  the  trial  court's  attention  was  di- 
rected thereto,  are  not  available  on  appeal,    p.  127. 

6.  Insubance. —  Action  to  Recover  Premiums. —  Fraud, —  Evi- 
dence,— Sufficiency, — Insured  cannot  recover  premiums  paid  by 
him  to  the  successor  of  the  orig^inal  insurer  on  the  ground  that 
under  the  contract  of  reinsurance  the  liability  was  limited,  and 
his  policy  was  of  less  value  than  the  original  policy,  which  fact 
was  fraudulently  concealed  from  insured  for  the  purpose  of 
inducing  him  to  pay  the  premiums,  in  the  absence  of  proof  that 
defendant  company  knew  that  insured,  when  he  paid  the  pre- 
miums, was  ignorant  of  the  limited  liability  and  fraudulently 
concealed  such  fact  from  him.    p.  128. 

From  Howard  Circuit  Court;  William  C.  Purdum, 
Judge. 

Action  by  George  B.  Lindsay  against  the  Western  Life 
Indemnity  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Reversed, 

Thomas  J.  Graydon,  James  C.  Blaeklidge,  Conrad 
Wolf  and  Earl  B.  Barnes,  for  appellant. 
John  B.  Joyce,  for  appellee. 

BATMAN;  J. — ^This  action  was  brought  by  appellee 
against  appellant  to  recover  premiums  theretofore  paid 
by  the  former  to  the  latter  on  a  policy  of  life  insurance 
issued  to  him.  The  complaint  is  in  two  paragraphs. 
The  first  alleges  that  the  appellant  is  indebted  to  appel- 
lee in  the  sum  of  $719.71  for  money  had  and  received 
by  appellant  for  appellee's  use,  on  and  prior  to  Febru- 
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ary  1, 1912,  which  appellant  has  refused  and  still  refuses 
to  pay  appellee,  although  jdemand  was  made  therefor 
before  the  bringing  of  this  action,  and  that  said  sum  is 
now  due  and  wholly  unpaid.  Demand  for  judgment  in 
the  sum  of  $1,000.  A  bill  of  particulars  was  filed  with 
said  paragraph,  showing  that  the  money,  alleged  to  have 
bee^eceived  by  appellant  for  appellee's  use  and  benefit, 
consisted  of  eighty-four  cash  items  of  $6.30,  one  of 
which  was  received  each  successive  month  from  Febru- 
ary, 1905,  to  January,  1912,  to  which  interest  is  added 
for  the  average  time,  making  a  total  of  $719.71.  The 
second  paragraph  alleges  that  on  August  18,  1891,  the 
Piqua  Mutual  Aid  and  Accident  Association,  for  a  cer- 
tain consideration,  issued  to  appellee  a  policy  of  insur- 
ance upon  his  life  for  the  sum  of  $3,000,  payable  on  his 
death  to  his  wife,  Melsena  Lindsay ;  that  said  policy  did 
not  contain  any  condition  or  stipulation  that  it  should 
be  forfeited  or  its  value  changed  or  dimished  in  any 
manner,  except  by  his  failure  to  pay  all  assessments  and 
dues  therein  specified.  Following  these  allegations  is 
a  copy  of  said  policy,  which  contains  many  provisions, 
among  which  is  the  following : 

''That  the  amount  paid  shall  not  in  any  case  ex- 
ceed the  percentage  of  amount  collected  according 
to  the  amount  of  insurance  specified  above,  on  one 
assessment  on  each  of  the  contributing  members 
who  shall  pay  the  assessments  provided  by  the  by- 
laws of  this  association." 

It  is  further  alleged  in  substance,  among  other 
things,  that  appellee  accepted  said  policy,  and  has  fully 
performed  all  the  obligations  therein  imposed  upon  him ; 
that,  subsequently  to  his  said  acceptance,  said  policy 
was  transferred  successively  to  the  following  companies, 
each  of  which  assumed  the  obligations  and  liabilities 
thereunder:  Potomac  Life  Insurance  Company, 
1. 0. 0.  F.  Mutual  Life  Insurance  Society,  Mutual  Life 
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Insurance  Company  of  Pennsylvania,  Life  Insurance 
Company  of  Pennsylvania,  and  Western  Life  Indemnity 
Company,  the  appellant  herein;  that  by  a  certain  con- 
tract of  consolidation  between  the  1. 0. 0.  F.  Mutual  Life 
Insurance  Society  and  said  Potomac  Life  Insurance 
Company  certain  changes  were  made  and  attempted  to 
be  made  in  said  policy,  by  which  the  value  thereof  would 
be  greatly  decreased,  and  would  continue  to  decrease 
in  a  certain  ratio  every  year  thereafter,  until  it  would 
have  no  value  at  all,  if  appellee  lived  to  extreme  old 
age,  and  by  which  its  value  on  February  21,  1912,  was 
only  $724 ;  that  said  changes  and  attempted  changes  in 
the  value  of  said  policy  were  concealed  from  appellee 
by  the  parties  to  said  contract  of  consolidation,  and  their 
successors,  including  appellant,  so  that  appellee  had  no 
knowledge  thereof  until  February  21,  1912,  when  ap- 
pellant notified  him  that  his  said  policy  had  been 
changed  as  aforesaid;  that  appellee  paid  to  appellant, 
as  premiums,  assessments  and  dues  on  said  policy,  prior 
to  February  12,  1912,  the  sum  of  $529.20 ;  that,  as  soon 
as  appellee  learned  of  said  facts  with  reference  to  the 
changes  in  the  value  of  his  said  policy,  he  stopped  pay^ 
ing  any  further  installments  of  premiums,  assessments 
and  dues  thereon,  and  demanded  from  appellant  said 
sum  of  $529.20  theretofore  paid  by  him  on  that  account; 
that,  if  appellee  had  known  of  said  changes  and  at- 
tempted changes  in  the  value  of  his  said  policy,  so  con-* 
cealed  from  him,  he  would  not  have  paid  said 
installments  of  premiums,  assessments,  or  dues,  or  any 
of  them ;  that  appellant,  at  the  time  it  received  each  of 
said  installments  of  premiums,  assessments  and  dues 
from  appellee,  knew  of  said  changes  and  attempted 
changes  in  said  policy,  and  knew  that  appellee  had  no 
knowledge  thereof,  and,  well  knowing  such  facts, 
fraudulently  concealed  the  same  from  appellee,  for  the 
purpose  of  inducing  him  to  make  such  payments,    De^ 
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mand  for  judgment  in  the  sum  of  $1,000.  Appellant 
filed  a  motion  to  make  said  first  paragraph  of  the  com* 
plaint  more  specific  and  a  demurrer  to  said  second  para* 
graph,  each  of  which  were  overruled.  Appellant  then 
filed  an  answer  in  two  paragraphs,  consisting  of  a  gen* 
eral  denial,  and  a  special  paragraph,  pleading  the  stat^ 
ute  of  limitations,  to  which  a  reply  in  general  denial 
was  filed.  The  cause  was  submitted  for  trial  and,  on 
request,  the  court  made  a  special  finding  of  facts  and 
stated  its  conclusion  of  law  thereon,  on  which  judgment 
was  rendered  in  favor  of  appellee  for  $529.20,  with  in- 
terest and  costs.  Appellant  excepted  to  the  conclusion 
of  law,  and  also  filed  a  motion  for  a  new  trial,  which 
was  overruled.  It  now  prosecutes  this  appeal  on  an 
assignment  of  errors  which  requires  a  consideration  of 
the  questions  hereinafter  determined. 

Appellant's  first  assigned  error  relates  to  the  action 
of  the  court  in  overruling  its  motion  to  make  the  first 
paragraph  of  the  complaint  more  specific.    It  has 
!•    been  held  that  the  overruling  of  a  motion  to  make 
a  complaint  more  specific  is  so  largely  a  matter 
of  discretion  with  the  trial  court  that,  to  render  its  ac- 
tion in  that  regard  reversible  error  on  appeal,  it  is  nec- 
essary that  the  mover  show  that  he  was  in  some  way 
injured    by    the    denial.    Leimgruher   V.   Leimgruber 
(1909) ,  172  Ind.  370,  86  N.  E.  73,  88  N.  E.  593.    Appel- 
lant has  not  suggested  in  what  way  he  was  misled 
2.    as  to  the  nature  of  the  demand  in  suit,  or  how  it 
was  prevented  from  making  full  preparation  for 
its  defense,  or  any  other  matter  that  worked  to  its  dis- 
advantage by  reason  of  the  court's  action  in  overruling 
said  motion.    In  view  of  this  fact  and  the  further  fact 
that  an  examination  of  the  record  fails  to  disclose  that 
any  substantial  rights  of  appellant  were  probably  af- 
fected by  such  action  of  the  court,  we  are  led  to  conclude 
that  there  was  no  reversible  error  committed  in  over- 
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ruling  such  motion,  even  if  it  could  be  said  that  such 
action  was  technically  erroneous.  Cincinnati,  etc.,  R. 
Co.  V.  Miller  (1905),  86  Ind.  App.  26,  72  N.  E.  827,  73 
N.  E.  1001;  Carter  V.  Richart  (1917),  65  Ind.  App.  255, 
114  N.  E.  110;  Lake  Co.  Agrl.  Society  \.  Verplank 
(1919),  71  Ind.  App.  186,  124  N.  E.  494. 

Appellant's  second  assigned  error  relates  to  the  ac- 
tion of  the  court  in  overruling  its  demurrer  to  the  second 

paragraph  of  the  complaint.    This  paragraph 
8.    does  not  appear  to  have  been  as  carefully  drawn 

as  good  pleading  requires.  However,  it  is  our 
duty  to  consider,  in  connection  with  the  facts  expressly 
alleged  therein,  such  further  facts  as  can  be  implied 
therefrom,  by  fair  and  reasonable  intendment,  and  to 
give  such  facts  so  impliedly  averred  the  same  force  and 
effect  as  if  directly  stated.  Domestic  Block  Coal  Co. 
V.  DeArmey  (1918),  179  Ind.  592,  100  N.  E.  675,  102 
N.  E.  99.    Under  this  rule  we  construe  the  paragraph 

of  complaint  as  alleging  that  the  liability  which 

4.  the  1. 0. 0.  F.  Mutual  Life  Insurance  Society  and 
its  successors,  including  appellant,  assumed  under 

said  policy  was  a  limited  liability,  as  provided  in  the 
alleged  contract  of  consolidation  between  said  1. 0. 0.  F. 
Mutual  Life  Insurance  Society  and  said  Potomac  Life 
Insurance  Company.  When  so  construed,  said  second 
paragraph  states  a  good  cause  of  action,  based  on  the 
theory  that  appellant  had  fraudulently  concealed  the 
fact  from  appellee  that  the  liability  assmned  by  it  under 
said  policy  was  a  limited  liability,  and  thereby  induced 
him  to  pay  to  it  the  premiums  or  assessments  provided 
therein. 

Appellant  has  urged  a  number  of  reasons  in  support 

of  its  demurrer  to  said  second  paragraph,  but  none 

which  we  consider  of  sufficient  importance  to 

5.  merit  a  discussion  are  so  specifically  stated  in 
the  memorandum  filed  with  said  demurrer  as  to 
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indicate  that  the  trial  court's  attention  was  directed 
thereto.  Because  of  this  fact  such  reasons  cannot  be 
successfully  urged  on  appeal.  Stiles  v.  Hosier  (1913), 
56  Ind.  App.  88,  104  N.  E.  878.  There  was  no  error 
in  overruling  said  demurrer. 

The  court  on  request  made  a  special  finding  of  facts, 

on  which  it  stated  a  single  conclusion  of  law  to  the 

effect  that  appellee  should  recover  from  appellant 

6.  the  sum  of  $529.20,  together  with  interest  thereon 
at  six  per  cent,  per  annum  from  July  1,  1914. 
The  special  finding  of  facts  is  very  long,  consisting  of 
forty-four  separate  findings,  and  no  good  purpose  would 
be  subserved  by  setting  it  out  in  this  opinion,  since  we 
have  reached  the  conclusion  that  one  of  the  material 
facts  found  therein  is  not  sustained  by  the  evidence,  and 
for  that  reason  the  judgment  must  be  reversed.  It  will 
be  observed  that  appellee  bases  his  right  of  recovery 
on  the  theory  that  the  liability  assumed  by  appellant 
under  his  policy  was  less  than  the  face  value  thereof; 
that  he  had  no  knowledge  of  such  fact  until  February, 
1912;  that  appellant  knew  such  fact,  and  knew  that 
appellee  was  ignorant  thereof;  and  that  with  such 
knowledge  appellant  fraudulently  concealed  the  fact  of 
such  limited  liability  from  him  for  the  purpose  of  in- 
ducing him  to  pay  to  it  the  monthly  premiums  or 
assessments  thereon.  All  of  these  facts  were  essential 
to  appellee's  right  of  recovery,  and  were  expressly  found 
by  the  court,  but  a  searching  examination  of  the  record 
fails  to  disclose  any  evidence  to  show  that  appellant 
knew  that  appellee  was  ignorant  of  the  fact  that  the 
liability  assumed  by  it  was  a  limited  liability,  and  with 
such  knowledge  fraudulently  concealed  such  fact  from 
him.  We  therefore  conclude  that  appellant's  motion  for 
a  new  trial  should  have  been  sustained. 

Appellant  contends  that  on  the  facts  found  it  is  enti- 
tled to  have  a  conclusion  of  law  stated  in  its  favor,  but 
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we  cannot  concur  in  this  contention.  The  judgment  is 
therefore  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further 
proceedings  consistent  with  this  opinion. 


City  of  Indianapolis  i;.  Moss,  Administrator. 

[No.  10,502.    Filed  November  17,  1920.] 

!•  MITNICIPAL  CoBPORATlONS. — Streets. — Maintenance. — Ca/re  Be- 
quired, — Cities  are  charged  with  the  duty  of  maintaining  their 
streets  in  a  reasonably  safe  condition  for  travel  by  persons  law- 
fully using  the!m  in  a  reasonably  prudent  manner,    p.  133. 

2.  Municipal  Ck)BFORATiONS. — Streets. — Mcdntenanee. — Ccure  Re- 
quired.— The  duty  of  a  city  to  maintain  its  streets  in  a  rea- 
sonably safe  condition  is  not  discharged  by  keeping  the  traveled 
portions  free  from  obstructions  and  defects,  but  requires  the 
use  of  ordinary  care  to  protect  i>ersons  lawfully  using  the 
streets  in  a  reasonably  prudent  manner  from  dangerous  places 
near  the  traveled  portion,  although  outside  of  it.    p.  183. 

3.  Municipal  Corporations. — Streets^ — Maintenance. — Care  JBe- 
quired. — While  cities  are  required  to  exercise  ordinary  care  to 
keep  their  streets  reasonably  safe  for  ordinary  public  travel, 
including  the  use  of  automobiles  thereon,  their  duty  in  that 
regard  in  any  g^iven  case  must  be  determined  by  the  general 
rule  with  reference  .to  the  safety  of  streets,  and  not  by  the 
adoption  of  some  special  rule  applicable  only  to  those  using 
some  particular  mode  of  travel,    p.  134. 

4.  Municipal  Corporations. —  Street. — Maintenance. — Barrier 
Between  Street  and  Stream. — Duty  to  Erect. — ^Where  a  city 
street  ran  parallel  with  a  creek,  the  bed  of  which  was  twenty 
feet  below  the  traveled  x)ortion  of  the  street,  with  a  bank 
sloping  at  an  angle  of  forty-five  degrees  from  the  top  of  a 
supporting  wall  extending  several  feet  above  the  normal  level 
of  the  water,  ordinary  care  required  the  erection  and  mainte- 
nance of  a  barrier  for  the  protection  of  the  public  travel  on 
such  street    p.  134. 

5.  Appeal.  —  Review.  —  Evidence.  —  Sufficiency.  —  In  an  action 
against  a  city  for  the  death  of  plaintiff's  wife,  who  was  killed 
when  his  automobile  went  through  a  fence  on  the  bank  of  a 
creek  running  paraUel  with  a  street,  the  court,  on  appeal  from 
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a  judgment  for  plaintiff,  must  accept  as  true  evidence  tending 
to  show  the  insufficiency  of  such  fence  as  a  protecting  barrier, 
even  though  such  evidence  is  strongly  contradicted,    p.  135. 

6.  Municipal  Cobforations. —  Streets. —  Maintenance. —  Insuffir 
eiency  of  Barrier  Between  Street  and  Stream. — Negligence. — 
Where  due  care  required  that  a  city  erect  a  barrier  between  a 
street  and  a  creek  bank  running  parallel  with  it  for  the  pro- 
tection of  the  traveling  public,  evidence  that  the  only  barrier 
maintained  was  a  fence,  the  base  of  which  was  lower  than  the 
traveled  portion  of  the  street  and  consisted  of  small  posts,  set 
insecurely  in  the  ground  about  eight  feet  apart,  to  which  a 
small  top  rail  and  a  string  of  light  boards  were  fastened  hori- 
zontally, warranted  a  finding  of  the  city's  negligence  in  an 
action  against  it  for  the  death  of  a  passenger  in  an  automobile 
which  ran  through  the  fence,    p.  135. 

7.  Municipal  Cobforations. —  Streets. —  Maintenance. —  Negli- 
gence.— Failure  to  Maintain  Bcurrier  Betiveen  Street  and  Creek. 
— ^Although  due  care  required  a  city  to  maintain  a  barrier 
between  a  street  and  a  creek  bank  running  parallel  with  it, 
the  failure  of  the  city  to  maintain  a  sufficient  barrier  does  not 
warrant  a  recovery  for  the  death  of  a  passenger  in  an  auto- 
mobile which  went  through  the  barrier,  unless  the  automobile 
would  have  been  restrained  by  such  a  barrier  as  should  have 
been  maintained,    p.  135. 

8.  Municipal  Corporations. —  Streets. — Mcdntenaaice. —  Negli- 
gence.—  Wrongful  Death.  —  Jury  Questions.  —  In  an  action 
against  a  city  for  the  death  of  a  passenger  in  an  automobile 
which  went  through  a  fence  on  the  bank  of  a  creek,  evidence 
held  to  make  it  a  question  for  the  jury  whether  such  a  barrier 
as  the  city  should  have  maintained  would  have  restrained  the 
automobile  and  prevented  the  accident,    p.  136. 

9.  Appeial. —  Review. —  Verdict. —  Conclusiveness. —  In  an  action 
against  a  city  for  the  death  of  plaintiff's  wife  killed  when  his 
automobile  went  through  a  fence  on  the  bank  of  a  creek  which 
ran  parallel  with  a  street,  where  there  was  some  evidence  to 
sustain  the  jury's  finding  that  a  proper  barrier  would  have 
stopped  the  automobile,  the  court  on  appeal  is  bound  by  such 
finding,    p.  136. 

10.  Municipal  Corporations. — Streets. — Maintenance. — Baarier 
Between  Street  and  Creek. — Sufficiency. — ^Where  an  automobile 
ran  through  a  fence  between  a  street  and  a  creek  bank  running 
parallel  with  it  when  the  driver  lost  control  of  the  machine 
because  of  the  locking  of  the  steering  gear,  the  fact  that  the 
city  could  not  have  anticipated  the  locking  of  the  steering  gear 
does  not  relieve  it  from  liability  if  conditions  were  such  as  to 
require  the  erection  of  a  barrier,  since  the  city  should  have 
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anticipated  that  some  vehicle  from  some  cause  might  have 
come  in  contact  with  a  force  that  might  be  overcome  by  reason- 
able resistance,    p.  136. 

11.  Municipal  Corporations.  —  Streets.  —  Maintenance. —  Care 
ReqtdrecL — ^A  city  is  only  required  to  guard  ag^nst  such  dan- 
gers in  streets  as  can,  or  ought  to  be  foreseen,  in  the  exercise 
of  reasonable  prudence  and  care.    p.  136. 

12.  Municipal  Corporations.  —  Sta-eeta.  —  PerBonal  Injuries.  — 
ContribtUary  Negligence. — Jury  Question. — ^In  an  action  against 
the  city  for  the  death  of  plaintiff's  wife,  killed  when  the  steer- 

'  ing  gear  of  his  automobile  became  locked,  causing  the  auto- 
mobile to  run  through  a  fence  on  the  bank  of  a  stream  running 
parallel  with  a  street,  held  that  under  the  evidence  the  ques- 
tion of  contributory  negligence  was  for  the  jury.    p.  187. 

13.  Appeal. — Waiver  of  Error. — Briefs. — Specifications  in  the 
motion  for  new  trial  predicating  error  on  the  giving  of  in- 
structions are  waived  where  appellant  fails  to  mention  such 
specifications  with  propositions  or  points  in  its  brief,    p.  137. 

14.  Trial. — Instructions, — Incorporating  Complaint. — ^It  is  not 
error  to  embody  the  whole  complaint  in  an  instruction  to  the 
jury,  but  the  court  should  avoid  such  a  practice  where  the 
complaint  contains  much  surplusage  or  many  repetitions  and 
the  evidence  shows  that  the  facts  alleged  are  greatly  exag- 
gerated,   p.  188. 

15.  Appeal. — Review. — Instructions. — Sending  Pleadings  to  Jury 
Room. — Even  though  the  jury  was  instructed  that  it  would  have 
the  pleadings  with  them  in  the  jury  room,  it  cannot  be  presumed 
that  the  pleadings  were  actually  sent  to  the  jury  room  where  the 
record  does  not  show  such  fact.    p.  138. 

16.  Municipal  Corporations.  —  Streets.  —  Personal  Injuries. — 
Guarding  Streets. —  Instructions. —  Certainty. —  In  an  action 
ag^ainst  a  city  for  the  death  of  plaintiff's  wife,  who  was  killed 
when  his  automobile  ran  through  an  insufficient  fence  between 
a  street  and  a  stream  running  parallel  with  it,  instructions  as 
to  the  duty  of  the  city  in  reference  to  maintaining  a  barrier 
at  the  place  of  the  accident  held  not  misleading  as  being  too 
general  in  their  scope,    p.  139. 

17.  Appeal. — Briefs, — Waiver  of  Error, — Objections  to  Instruct 
tions. — Objections  to  instructions  which  are  not  stated  in  the 
propositions  or  points  in  appellant's  brief  will  not  be  con- 
sidered,   p.  140. 

18.  Appeal. — Review, — Refusal  of  Instructions. — ^It  was  not  re- 
versible error  to  refuse  an  instruction,  the  substance  of  which 
was  fairly  covered  by  others  given,    p.  140. 

From  Shelby  Circuit  Court ;  Alamo  BUiir,  Judge. 
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Action  by  George  B.  Moss,  administrator  of  the  estate 
of  Effie  Moss,  deceased,  against  the  city  of  Indianapolis. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Samuel  Aahby,  D.  H.  Bynum  and  Harry  E.  Yoekey, 
for  appellant. 
Hen/ry  Spaan,  for  appellee. 

Batman,  J. — ^This  is  an  action  by  appellee,  George  B. 
Moss,  as  administrator  of  the  estate  of  his  deceased  wife, 
Effie  Moss,  against  appellant  to  recover  damages  on 
account  of  the  death  of  said  decedent,  which  it  is  al- 
leged was  caused  by  the  negligence  of  appellant.  The 
cause  was  tried  by  a  jury,  resulting  in  a  verdict  and 
judgment  in  favor  of  appellee.  Appellant  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled,  and  this 
action  of  the  court  is  made  the  basis  of  the  only  error 
assigned  on  appeal.  The  record  discloses  that  the  de- 
cedent met  her  death  in  the  following  manner:  A 
bridge  extends  east  and  west  across  Eagle  creek  on 
Raymond  street,  which  intersects  Belmont  avenue,  run- 
ning north  and  south,  immediately  east  of  said  bridge. 
Persons  crossing  said  bridge  and  desiring  to  go  north 
on  said  avenue  must  take  a  sharp  turn  to  the  left.  From 
the  east  end  of  said  bridge  said  avenue  follows  along 
the  bank  of  said  creek  for  some  distance.  A  stone  or 
cement  wall  extends  along  said  east  bank  toward  the 
north  from  the  east  end  of  said  bridge.  From  the  top 
of  this  wall  the  bank  slopes  upward  to  the  edge  of  the 
traveled  portion  of  said  avenue.  A  post  and  board  fence 
extends  north  from  the  east  end  of  said  bridge  along 
the  slope  of  said  bank,  its  base  being  lower  than  the 
roadway.  On  May  10,  1917,  between  four  and  five 
o'clock  in  the  afternoon,  said  George  B.  Moss,  in  com- 
pany with  his  wife  and  others,  was  driving  his  Ford 
automobile   eastward   across   said   bridge.    When   he 
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reached  the  east  end  thereof,  he  turned  the  steering  gear 
of  his  automobile  so  as  to  guide  it  to  the  left,  in  order 
to  make  the  turn  into  said  avenue.  It  responded  to  his 
guidance  and  made  the  turn,  but,  when  he  attempted  to 
straighten  the  front  wheels  of  his  automobile  so  as  to 
follow  the  course  of  said  avenue  along  the  east  bank  of 
said  creek,  he  found  that  the  steering  gear  thereof  had 
become  locked  so  that  he  could  not  operate  the  same. 
After  discovering  this,  he  made  an  effort  to  stop  his 
automobile,  but  did  not  succeed  in  doing  so.  As  a  re- 
sult it  continued  turning  toward  the  left  and  moving 
forward,  until  it  struck  said  fence,  broke  through  the 
same,  went  down  said  bank  and  over  said  wall,  and 
plunged  into  said  creek,  where  the  decedent  was 
drowned. 

The  negligence  charged  in  the  complaint  is  the  failure 
on  the  part  of- appellant  to  erect  and  maintain  a  suffi- 
cient barrier  between  the  avenue  and  the  creek. 

1.  It  is  well  settled  that  cities  are  charged  with  the 
duty  of  maintaining  their  streets  in  a  reasonably 
safe  condition  for  travel  by  persons  lawfully 

2.  using  the  same  in  a  reasonably  prudent  manner. 
City  of  Anderson  V.  Fleming  (1903),  160  Ind. 

597,  67  N.  E.  443,  66  L.  R.  A.  119.  This  duty  is  not 
discharged  by  keeping  the  traveled  portions  thereof  free 
from  obstructions  and  defects,  but  requires  that  they 
use  ordinary  care  to  protect  persons  lawfully  using  their 
streets  in  a  reasonably  prudent  manner  from  dangerous 
places  near  such  traveled  portions,  although  outside  of 
it.  City  of  Elwood  V.  Addison  (1901),  26  Ind.  App. 
28,  59  N.  E.  47.  When  this  duty  was  first  announced, 
the  mode  of  travel  over  public  highways  was  on  foot, 
on  horseback,  or  in  animal-drawn  vehicles.  Subse- 
quently bicycles  came  into  general  use  thereon,  as  a 
means  of  travel,  and  it  was  generally  held  that,  while 
this  mode  was  permissible  and  cities  were  bound  to  use 
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ordinary  care  to  keep  their  streets  reasonably  safe  for 
travel  thereby,  they  were  not  required  to  make  special 
provisions  for  the  safety  of  persons  traveling  in  such 
manner.  Doherty  v.  Ayer  (1908) ,  197  Mass.  241,  83  N. 
E.  677, 14  L.  R.  A.  (N.  S.)  816, 125  Am.  St.  355 ;  Molv}ay 
V.  City  of  Chicago  (1909),  239  111.  486,  88  N.  E.  485, 
23  L.  R.  A.  (N.  S.)  543,  16  Ann.  Cas.  424;  Bethel  V. 
St  Joseph  (1914),  184  Mo.  App.  388,  171  S.  W.  42; 
Emelle  V.  Salt  Lake  City  (1919),  (Utah)  181  Pac.  266. 
Since  automobiles  have  come  into  general  use  on  public 
highways,  this  rule  has  been  held  to  apply  to  them. 
KeUeher  v.  Newburyport  (1917),  227  Mass.  462,  L.  R. 

A.  1917F  710,  116  N.  E.  806 ;  Bond  V.  BiUenca 
3-     (1920),  235  Mass.  119,  126  N.  E.  281.    These 

authorities  support  the  conclusion  that,  while 
cities  are  required  to  exercise  ordinary  care  to  keep  their 
streets  reasonably  safe  for  ordinary  public  travel,  in- 
cluding the  use  of  automobiles  thereon,  their  duty  in 
that  regard  in  any  given  case  must  be  determined  by  the 
general  rule  with  reference  to  the  safety  of  streets,  and 
not  by  the  adoption  of  some  special  rule,  applicable  only 
to  those  using  some  particular  mode  of  travel. 

With  this  statement  of  the  law  we  shall  now  consider 
appellant's  contention  that  the  verdict  is  not  sustained 

by  sufficient  evidence,  and  is  contrary  to  law. 
4.    The  record  discloses  that  Belmont  avenue,  north 

of  the  bridge  over  Eagle  creek,  runs  for  some 
distance  parallel  with  the  east  bank  of  said  creek ;  that 
for  a  portion  of  the  way  said  bank  is  supported  by  a 
stone  or  cement  wall,  extending  four  or  five  feet  above 
the  normal  level  of  the  water ;  that  from  the  top  of  this 
wall  the  bank  slopes  upward  a  few  feet,  at  an  angle 
of  about  forty-five  degrees,  to  the  traveled  portion  of 
said  avenue,  the  surface  of  which  is  about  twenty  feet 
above  the  bed  of  said  creek.  These  facts  would  war- 
rant  a  finding  that  ordinary  care  on  the  part  of  the 


MAY  TERM,  1920.  185 

.         .  _  ^  _ 

City  of  Indianapolis  v.  Moss,  Admr. — 74  Ind.  App.  129. 

appellant  required  that  a  barrier  be  erected  and  main- 
tained along  the  west  side  of  said  avenue  at  such  place 
for  the  safety  of  public  travel  thereon.  The  evidence 
regarding  the  discharge  of  this  duty  is  widely  conflict^ 
ing,  but  there  is  some  evidence  tending  to  show  that 
for  two  years  or  more  prior  to  the  accident  in  question 
a  post  and  board  fence  had  been  maintained  along  the 
east  bank  of  said  creek  above  said  stone  or  cement  wall, 
the  base  of  which  was  lower  than  the  traveled  portion 
of  said  avenue;  that  it  was  constructed  of  small  posts, 
set  insecurely  in  the  ground  about  eight  feet  apart,  to 
which  a  small  top  rail  and  a  string  of  light  boards  were 
fastened  horizontally.    On  appeal  we  must  ac- 

5.  cept  the  facts  which  this  evidence  tends  to  prove 
as  true,  although  it  is  strongly  contradicted  and 
not  entirely  satisfactory.    Shores-Mueller  Co.  V. 

6.  Best  (1918),  66  Ind.  App.  649,  118  N.  E.  688; 
Van  Spanje  V.  Hostettler  (1918),  68  Ind.  App. 

518,  119  N.  E.  725.  These  facts  would  warrant  a  find- 
ing that  appellant  had  not  exercised  due  care  to  main- 
tain said  avenue  in  a  safe  condition  for  ordinary  travel 
at  the  place  in  question. 

It  does  not  follow,  however,  that,  because  appellant 

should  have  maintained  a  barrier  along  the  east  bank  of 

said  creek,  where  the  accident  in  question  oc- 

7.  curred,  of  sufficient  strength  to  have  made  said 
avenue  reasonably  safe  for  ordinary  travel  by  the 

usual  modes,  including  automobiles,  and  failed  to  do  so, 
appellee  can  recover  in  the  absence  of  contributory  neg- 
ligence. If  these  facts  be  true,  the  question  as  to 
whether  a  barrier  such  as  appellant  should  have  main- 
tained at  such  place  would  have  restrained  the  auto- 
mobile in  question  and  prevented  the  accident  would 
still  remain.  The  evidence  in  this  regard  tends  to  show 
that  said  automobile  was  a  light  machine  with  only 
ordinary  power ;  that  when  it  struck  the  fence  in  ques- 
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tion  it  was  only  moving  at  a  speed  of  four  or  five  miles 
an  hour,  with  the  gas  turned  off  and  the  brakes  set; 
and  that  the  collision  did  not  cause  a  crashing  noise,  or 
a  jar  to  the  automobile.    Under  this  evidence  it  was 

for  the  jury  to  say  whether  a  barrier,  sufficient 
8-9.   for  the  safety  of  travel  generally  on  said  avenue, 

would  have  restrained  said  automobile,  and  pre- 
vented it  from  plunging  into  the  waters  of  the  creek 
below.  Bond  V.  BiUerica,  supra.  The  jury  found  in 
favor  of  appellee  on  this  question,  and  since  there  is 
some  evidence  to  sustain  it,  we  are  bound  thereby- 
Appellant  seeks  to  avoid  a  recovery  in  this  action  on 
the  ground  that  the  accident,  resulting  in  the  death  of 

appellee's  decedent,  was  a  mere  mishap,  which 

10.  a  reasonably  prudent  person  might  and  could  not 
have  anticipated  as  likely  to  occur  in  the  ordinary 
travel  of  the  public  over  said  avenue.    It  may  be 

11.  conceded  that  a  city  is  only  required  to  guard 
against  such  dangers  in  streets  as  can  or  ought 
to  be  foreseen,  in  the  exercise  of  reasonable 

10.  prudence  and  care.  Town  of  Spencer  V.  May  field 
(1909),  43  Ind.  App.  134,  85  N.  E.  23.  It  may 
be  true,  as  appellant  contends,  that  the  locking  of  steer- 
ing gears  on  automobiles  is  so  rare  that  appellant  can- 
not be  held  negligent  for  failing  to  anticipate  that  it 
might  occur  along  that  portion  of  said  avenue,  and  to 
guard  against  the  possible  dangers  arising  therefrom. 
And  it  may  also  be  true,  as  it  no  doubt  is,  that  appellant 
was  not  required  to  construct  a  barrier  so  strong  that 
it  would  prevent  automobiles  going  over  said  embank- 
ment, if  the  driver  loses  control  thereof,  regardless  of 
their  weight  and  power,'  and  the  force  with  which  they 
may  strike  such  a  barrier.  Still,  if  conditions  were  such 
that  ordinary  care  for  the  safety  of  those  traveling  said 
avenue  by  the  usual  modes  required  that  a  barrier 
should  be  erected  and  maintained  on  the  west  side 
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thereof  at  the  place  in  question,  it  was  manifestly  ap- 
pellant's duty  to  have  anticipated  that  some  vehicle  from 
some  cause,  whether  it  be  horse-drawn  or  motor-driven, 
might  leave  the  traveled  portion  of  such  avenue  and 
come  in  contact  with  such  barrier,  notwithstanding  the 
care  of  the  driver,  with  a  force  that  might  be  overcome 
by  reasonable  resistance,  and  to  have  made  provisions 
against  dangers  arising  therefrom.  The  cause  of  such 
an  occurrence  would  not  be  a  controlling  factor,  as  a 
person  would  have  a  right  to  the  protection  which  a 
proper  barrier  would  afford,  whether  the  danger  arose 
from  the  shying  of  a  horse  drawing  a  carriage,  or  the 
locking  of  the  steering  gear  of  an  automobile. 

Appellant  contends  that  the  evidence  shows  that  the 
decedent's  husband  was  guilty  of  negligence  in  the  oper- 
ation of  his  automobile  at  the  time  of  the  acci- 

12.  dent  in  question ;  that  such  negligence  contributed 
to  the  death  of  his  decedent,  and  therefore  he 
cannot  recover  under  the  facts  of  this  case.  The  evi- 
dence tends  to  show  that  when  her  husband's  said  auto- 
mobile left  the  east  end  of  said  bridge,  and  started 
to  make  the  turn  into  Belmont  avenue,  he  was  driv- 
ing at  a  speed  not  exceeding  seven  miles  an  hour; 
that  he  believed  his  automobile  was  in  good  running 
order,  and  attempted  to  make  said  turn  in  a  proper 
manner;  that  in  so  doing  he  discovered  that  its  steer- 
ing gear  was  locked,  and  that  his  automobile  could  not 
be  guided  thereby;  that  he  then  made  an  effort  to  stop 
the  same  by  turning  off  the  gas  and  setting  its  brakes, 
but  did  not  succeed  in  his  efforts.  Under  this  evidence 
the  question  of  contributory  negligence  was  for  the  jury. 
Appellant's  contention,  therefore,  cannot  be  sustained. 

Appellant,  in  his  motion  for  a  new  trial,  alleges  that 
the  court  erred  in  giving  each  one  of  a  large  num- 

18.  ber  of  instructions,  but  in  that  portion  of  its 
brief  devoted  to  a  statement  of  its  propositions  or 
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points  only  six  are  mentioned.    Any  objections 

14.  to    the   other   instructions    given    are   thereby 
waived.  Indianapolis  Traction,  etc.,  Co.  V.  GiUaspy 

(1914),  56  Ind.  App.  332,  105  N.  E.  242.  It  is  asserted 
that  the  court  abused  its  discretion  by  reading  to  the 
jury  in  its  first  instruction  the  whole  of  the  complaint, 
and  in  sending  the  same  to  the  jury  room  with  direc- 
tions that  they  read  it,  while  deliberating  concerning 
their  verdict.  It  has  been  held  repeatedly  that  it  is  not 
error  to  embody  the  complaint  in  a  cause  in  an  instruc- 
tion given  to  the  jury.  CUmser  v.  Ruckman  (1886) ,  104 
Ind.  588,  4  N.  E.  202 ;  Blair-Baker  Horce  Co.  V.  First 
Nat  Bank  (1905),  164  Ind.  77,  72  N.  E.  1027;  Sturgeon 
V.  Sturgeon  (1891),  4  Ind.  App.  282,  30  N.  E.  805;  Ohio, 
etc.,  R.  Co.  V.  Smith  (1892),  5  Ind.  App.  560,  32  N.  E. 
809;  Collins  V.  Williams  (1898),  21  Ind.  App.  227,  52 
N.  E.  92;  Woodruff  V.  Hensley  (1901),  26  Ind.  App. 
592,  60  N.  E.  312;  Angola  R.,  etc.,  Co.  v.  Butz  (1913), 
52  Ind.  App.  420,  98  N.  E.  818;  Vandalia  Coal  Co.  V. 
Moore  (1919),  69  Ind.  App.  311,  121  N.  E.  685.  How- 
ever, where  a  complaint  contains  much  surplusage  or 
many  repetitions,  and  the  evidence  shows  that  the  facts 
stated  are  greatly  exaggerated,  the  court  should  avoid 
such  a  practice.  The  instruction  to  which  this  objec- 
•  tion  is  made  is  not  set  out  in  any  of  the  briefs, 

15.  but  appellant  states  that,  after  reading  the  same 
to  the  jury,  the  court  as  a  part  of  said  instruc- 
tion concluded  as  follows:  "You  will  have  the  com- 
plaint and  answer  with  you  in  the  jury  room  to  read 
for  yourselves."  It  then  asserts  that  it  will  be  pre- 
sumed that  the  jury  were  given  the  pleadings,  and  tiiat 
they  obeyed  the  admonition  of  the  court.  We  cannot 
indulge  such  a  presumption,  and  since  the  record  does 
not  disclose  that  the  pleadings  were  actually  sent  to  the 
jury  room  or,  if  so,  that  appellant  made  any  objection 
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thereto,  no  question  in  that  regard  is  presented  for  our 
consideration. 

The  only  other  objection  made  by  appellant  in  its 

propositions  or  points  relating  to  the  instructions  given 

refers  to  those  numbered  14,  16,  18,  19,  and  21, 

16.  and  it  is  as  follows :  "That  each  of  said  instruc- 
tions was  irrelevant  and  not  applicable  to  the  facts 
in  the  case,  but  were  so  general  in  their  scope  as  to 
mislead  the  jury  as  to  the  duty  and  obligation  of  the 
city  as  to  the  character  of  the  barrier  or  railing  which 
it  was  the  duty  of  the  city  to  erect  and  maintain  along 
the  west 'side  of  Belmont  avenue  north  of  the  Eagle 
Creek  bridge."  We  cannot  agree  that  any  one  of  said 
instructions  was  irrelevant,  and  not  applicable  to  the 
facts  in  the  case,  but  believe  the  contrary  to  be  clearly 
true.  We  further  believe  that,  when  the  instructions 
given  are  considered  as  a  whole,  they  fairly  state  the 
law  relating  to  appellant's  duty  with  reference  to  the 
erection  and  maintenance  of  a  barrier  at  the  place  in 
question.  It  will  be  observed  that  no  contention  is  made 
that  the  instructions  were  of  such  a  nature  as  to  mislead 
the  jury  as  to  the  duty  of  appellant  to  erect  and  main- 
tain a  barrier  at  such  place,  but  were  only  so  general 
in  their  scope  as  to  mislead  the  jury  as  to  the  character 
of  the  barrier  which  it  should  have  so  erected  and  main- 
tained. We  shall  therefore  confine  our  consideration 
to  the  contention  made.  An  examination  of  the  instruc- 
tions given  discloses  that  the  court  informed  the  jury* 
that  a  municipal  corporation  is  not  an  insurer  against 
accidents  upon  its  streets,  but  is  only  required  to  make 
and  keep  them  in  a  reasonably  safe  condition  for  ordi- 
nary modes  of  travel  thereon;  that,  while  a  city  may 
be  required  to  erect  and  maintain  barriers  at  dangerous 
places  adjacent  to  its  streets,  it  is  not  required  to  an- 
ticipate that  some  unusual  force  would  be  brought 
against  the  same,  and  to  so  construct  them  as  to  repel 
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such  force,  but  was  only  required  to  make  and  maintain 
the  same  of  such  strength  as  ordinary  prudence  would 
deem  sufficient  under  all  the  surrounding  circumstances ; 
that  the  law  does  not  require  that  such  barriers  be  so 
constructed  and  maintained  as  to  prevent  any  possible 
accident  that  might  occur  under  extraordinary  condi- 
tions, but  only  sufficiently  strong  to  make  the  adjacent 
street  reasonably  safe  for  ordinary  travel  over  and  along 
the  same;  that  it  was  not  the  duty  of  appellant  to  so 
construct  and  maintain  the  barrier  in  question  as  to 
make  it  impossible  for  an  automobile  to  go  over  the  east 
bank  of  Eagle  creek  at  the  time  and  place  in  qu^tion, 
but  that  it  was  only  required  to  make  it  ordinarily  safe 
for  the  reasonable  use  of  automobiles  on  the  avenue  ad- 
jacent thereto.-  Such  expressions  are  found  in  substance 
throughout  the  instructions  given,  and  clearly  show 
that  the  jury  could  not  have  been  misled  as  appellant 
contends.    We  conclude  that  appellant  has  failed 

17.  to  state  in  its  propositions  or  points  with  refer- 
ence to  such  instructions  any  ground  on  which 

reversible  error  can  rightfully  be  predicated.  Under 
the  well-established  rules,  other  grounds,  if  they  exist, 
will  not  be  considered.  Wellington  v.  Reynolds  (1912), 
177  Ind.  49,  97  N.  E.  155;  Rtist  V.  Schvnening  (1919), 
72  Ind.  App.  497, 124  N.  E.  878. 

Appellant  also  complains  of  the  action  of  the  court  in 

refusing  to  give  certain  instructions  requested  by  it, 

but  the  only  one  to  which  it  makes  any  reference 

18.  in  that  part  of  its  brief  devoted  to  the  statement 
of  propositions  or  points  is  No.  7.    An  examina^ 

tion  of  the  instructions  discloses  that  the  substance  of 
said  instruction  was  fairly  covered  by  others  given,  and 
hence  its  refusal  was  not  reversible  error. 

Appellant  has  failed  to  show  that  the  court  erred  in 
overruling  its  motion  for  a  new  trial,  and  the  judgment 
is  therefore  affirmed. 
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Indian  Creek  Coal  and  Mining  Company  v. 

Wehr  et  al. 

[No.  10,689.    Filed  April  30,  1920.    Rehearing  denied  November 

17,  1920.] 

1.  Master  and  Servant. — Workmen's  CompenaatiofL — Arising 
Out  of  Ew/pUyymenU — Injury  by  Employer's  Train, — Mines  and 
Minerals. — Death  resulting  jfrom  an  injury  on  the  employer's 
premises  caused  by  a  train  furnished  by  the  employer  for  the 
use  of  the  employes  in  going  to  and  returning  from  a  mine, 
was  an  accident  arising  out  of  and  in  the  course  of  the  em- 
ployment of  a  civil  enginieer  employed  in  and  around  the  mine. 
p.  146. 

2.  Master  and  Servant. — Workmen's  Compensation* — Employ- 
ment.— Going  To  and  Returning  From^ — ^Whether  an  employe 
in  going  to  or  returning  from  the  place  of  his  employment  is 
in  the  line  of  his  employment  is  governed  and  controlled  by 
the  particular  circumstances  and  facts  of  each  case.    p.  151. 

8.  Master  and  Servant. — Workmen's  Compensation. — Em/ploy- 
ment. — Ldberal  Construction. — Courts  have  been  liberal  in  so 
interpreting  workmen's  compensation  statutes  as  to  bring  in 
many  cases  where  the  acts  of  the  employes  seemed  to  be  out- 
side of  the  strict  and  ordinary  lines  of  duty,  especially  where 
transportation  was  furnished  by  the  employer  as  an  incident 
to  the  employment,    p.  152. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  under  the  Workmen's  Compensation  Act 
by  Lucile  Wehr  and  others  aganist  the  Indian  Creek 
Coal  and  Mining  Company,  From  an  award  in  favor 
of  claimants,  the  named  company  appeals.    Affirmed. 

Charles  E.  Henderson  and  James  L.  Murray,  for  ap- 
pellant. 
Charles  S.  Batt  and  Walter  S.  Banner,  for  appellees. 

McMahan,  J. — ^This  is  an  appeal  from  an  award 
made  by  the  Industrial  Board  in  favor  of  appellee 
Lucile  Wehr  on  account  of  the  death  of  her  husband 
Lloyd  Wehr.  Appellant's  contention  is  that  the  injury 
which  resulted  in  the  death  of  Lloyd  Wehr  did  not  arise 
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out  of  or  in  the  course  of  his  emplo3nnent  with  appel- 
lant, but  that  it  was  the  result  of  an  accident  which 
occurred  after  he  had  quit  work  for  the  day  and  while 
he  was  a  passenger  upon  a  railroad  train. 

Appellant  owned  and  operated  a  coal  mine  located 
about  thirteen  miles  from  Vincennes,  and  employed 
about  400  men  in  and  around  this  mine,  all  of  whom 
lived  in  Vincennes.  There  were  no  houses  at  or  near 
the  mine  where  these  men  could  live,  and.  it  was  neces- 
sary that  they  be  transported  to  and  from  their  work  by 
railroad.  This  mine  was  located  between  three  and 
four  miles  away  from  the  Indianapolis  and  Vincennes 
branch  of  the  Vandalia  Railroad.  In  1911,  when  the 
mine  was  opened,  appellant  entered  into  an  agreement 
with  the  railroad,  under  which  a  spur  track  was  con- 
structed from  the  railroad  to  the  mine  for  the  purpose 
of  hauling  the  coal  from  the  mine.  In  January,  1912, 
appellant  and  the  railroad  company  entered  into  an 
agreement,  whereby  the  railroad  company  agreed  to 
run  a  train  from  Vincennes  to  the  mine  and  back  each 
work  day  for  the  purpose  of  carrying  the  miners  and 
employes  of  appellant  to  and  from  their  work.  The 
appellant  agreed  to  and  did  pay  the  railroad  company 
$500  a  month  for  the  use  of  this  train,  and  deducted 
$1.25  a  month  from  the  wages  of  each  of  its  employes 
for  the  privilege  of  being  carried  on  this  train.  The 
employes  were  required  by  appellant  to,  and  they  did, 
sign  an  agreement  whereby  they  assumed  all  risk  of 
personal  injury  or  death  while  riding  on  said  train,  or 
in  boarding  or  alighting  therefrom,  and  released  the 
appellant  and  all  others  connected  with  or  concerned  in 
the  running  of  said  train  from  all  liability  for  damages 
on  account  of  any  personal  injury  sustained  while  get- 
ting on,  alighting  from,  or  riding  on  said  train.  A  copy 
of  said  agreements  between  appellant  and  the  railroad 
and  between  appellant  and  its  employes  is  set  out  in 
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Vandalia  R.  Co.  V.  Stevens  (1918),  67  Ind.  App.  238, 
114  N.  E.  1001,  and  need  not  be  copied  here. 

Lloyd  Wehr  was  in  the  employment  of  the  appellant 
and  three  other  coal  companies.  On  January  13,  1919, 
he  was  working  for  the  appellant.  He  was  a  civil  engi- 
neer and  his  duties  consisted  in  surveying  the  mine  and 
making  maps  thereof.  In  doing  this  work,  he  worked 
in  and  around  the  mine  as  well  as  in  the  office.  The 
train  which  carried  the  miners  to  and  from  their  work 
left  Vincennes  in  the  morning  of  each  day  and  on  the 
return  left  appellant's  mine  at  3 :45  p.  m.  On  the  after- 
noon of  said  day  Mr.  Wehr  had  been  at  work  in  the 
office.  The  regular  quitting  time  for  the  men  working 
at  the  mine  was  three  o'clock.  On  this  afternoon  Mr. 
Wehr  continued  at  his  work  in  the  office  until  jusf  about 
time  for  the  train  to  leave,  when  he  ran  out  to  catch 
the  train  which  was  just  starting,  and  a  few  minutes 
later  he  was  found  on  the  railroad  track  between  the 
rails  with  both  legs  broken  and  crushed.  His  body  was 
found  at  a  point  about  200  feet  from  the  office  where  he 
had  been  working,  and  about  forty  feet  from  the  tipple. 
No  one  saw  him  at  the  time  he  was  injured.  He  was 
not  seen  on  the  train,  nor  did  any  one  see  him  get  on 
the  train.  He  was  one  of  the  last  to  leave  the  office. 
Mr.  Donie,  who  was  the  superintendent  of  appellant, 
in  his  testimony  said :  "I  did  not  see  him  get  killed,  but 
did  see  him  about  two  minutes  afterwards  lying  on  the 
track  of  the  main  spur  that  brings  the  cars  from  the 
old  I.  V.  to  the  mine.  *  *  *  The  accident  happened 
about  50,  75  or  100  feet  from  the  end  of  the  track  at 
the  mine.  He  was  killed  by  the  last  or  next  to  the  last 
coach.  He  fell  and  was  crushed.  He  had  been  doing 
general  work  around  the  mine  that  day.  *  *  *  He 
was  the  last  to  get  on  Ihe  train.  When  I  came  around 
he  was  lying  on  the  ground  and  the  gravel  pile  pre- 
vented us  from  seeing  the  accident.     *     *     *    He  did 
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not  have  any  duties  for  the  mine  on  the  train.  His 
duties  in  relation  to  the  Mining  Company  were  all  per- 
formed at  the  mine.  He  was  not  employed  to  go  differ- 
ent places  for  the  mine.  When  he  left  the  mine  his 
dajr's  work  was  over,  and  he  attempted  to  board  the 
train  to  go  to  the  place  where  he  was  boarding.  He  left 
the  office  just  ahead  of  us,  and  he  had  quit  his  work 
when  he  left  the  office.*' 

Another  witness,  who  was  on  the  train,  said  it  had 
pulled  out  about  100  yards  when  he  heard  that  a  man 
had  been  rim  over.  He  went  back  and  saw  Mr.  Wehr. 
Ite  was  about  forty  feet  from  the  tipple,  lying  between 
the  rails.  He  was  conscious  at  that  time,  but  did  not 
say  he  had  been  run  over  by  the  train.  His  limbs  were 
practically  crushed  off.  He  was  on  the  track  where  the 
train  had  just  passed.  The  witness  did  not  see  him  get 
on  the  train  and  did  not  know  whether  any  one  saw  him 
fall  under  the  train. 

The  evidence  does  not  disclose  who  is  the  owner  of 
the  right  of  way  over  which  the  spur  runs  from  the 
main  line  to  the  mine.  It  is  certain,  however,  that  at 
the  point  where  Mr.  Wehr  was  injured  the  track  was 
located  upon  the  property  of  the  appellant.  Mr.  Donie 
testified  that  he  did  not  know  who  owned  that  track. 

Prior  to  the  decision  in  the  Stevens  case,  in  January, 
1917,  the  train  which  carried  the  workmen  to  and  from 
appellant's  mine  was  operated  under  the  written  con- 
tract hereinbefore  mentioned.  Appellant's  president 
and  superintendent  both  testified  that,  after  the  decision 
in  the  Stevens  case,  the  train  was  not  operated  under 
the  original  written  contract,  although  no  other  contract 
was  ever  entered  into  between  appellant  and  the  rail- 
road company.  Appellant  continued  to  and  at  the  time 
of  Mr.  Wehr's  death  was  paying  the  railroad  company 
$500  a  month  to  operate  this  train.  During  part  of  the 
time  the  appellant  deducted  $1.50  a  month  from  the 
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wages  of  each  of  its  employes  for  the  privilege  of  rid- 
ing on  the  train.  This  was  afterwards  changed  to  $1.25 
a  month.  If  the  workmen  had  been  required  to  pay 
the  regular  fare,  which  amounted  to  forty-four  cents 
each  way,  it  would  have  amounted  to  $22  a  month,  and 
appellant  could  not  have  secured  men  to  operate  its 
mine.  It  was  cheaper  for  the  appellant  to  guarantee 
the  $500  per  month  than  to  provide  homes  for  the  men 
at  the  mine. 

While  the  president  of  appellant  testified  that  the 
agreement  with  the  railroad  was  abrogated  after  the 
decision  in  the  Stevens  case,  he  also  testified  that  no 
other  or  different  agreement  was  thereafter  entered 
into.  The  train  was  operated  the  same  way  and  on 
the  same  terms,  after  the  decision  in  the  Stevens  case, 
as  it  was  before  that  decision.  It  is  evident  that  this 
train  was  being  run  for  the  benefit  of  appellant;  that 
appellant  had  agreed  to  pay,  and  at  the  time  of  the  in- 
jury to  Mr.  Wehr  was  paying,  the  railroad  company 
$500  a  month  for  the  train,  and,  in  order  to  recoup  itself 
in  whole,  or  in  part  at  least,  deducted  from  $1  to  $1.50 
a  month  from  the  wages  of  its  employes,  and  issued 
tickets  to  them,  which  entitled  them  to  ride  on  this 
train.  These  tickets  were  furnished  by  the  railroad, 
but  were  not  punched  or  taken  up  by  the  conductor  on 
the  train.  In  addition  to  the  facts  hereinbefore  stated, 
the  evidence  clearly  shows  that  the  train  which  Mr. 
Wehr  was  intending  to  get  on  was  furnished  by  appel- 
lant for  the  sole  purpose  of  getting  its  workmen  to  and 
from  their  place  of  work,  and  that  it  was  the  only  way 
of  getting  them  to  their  work  or  getting  them  to  their 
homes  after  their  day's  work  was  done.  It  was  neces- 
sary for  appellant  to  have  this  train  in  order  to  get  its 
men  to  the  mine,  and  it  was  furnished  by  appellant  for 
that  purpose. 
Vol.  74—10 
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At  the  time  Mr.  Wehr  was  injured,  he  was  leaving 

his  work,  but  was  yet  on  the  premises  of  appellant. 

Whether  in  running  to  catch  the  train  he  stum- 

1.  bled  over  the  pile  of  gravel,  or  whether  he  was 
attempting  to  get  on  the  train  and  slipped  and 
fell,  is  not  disclosed  by  the  evidence.  But  it  is  shown 
by  the  evidence  that  he  was  on  the  way  from  the  office 
to  the  train  which  was  furnished  by  appellant  to  carry 
him  and  appellant's  other  workmen  to  their  homes,  and 
that  in  attempting  to  take  the  train  he  was  injured  to 
the  extent  that  he  died  a  few  hours  later.  He  was  on 
the  premises  of  appellant,  where  he  not  only  had  a  right 
to  be,  but  where  it  was  necessary  for  him  to  be  in  order 
to  get  on  the  train  which  appellant  had  furnished  and 
which  it  expected  and  intended  he  should  take  in  order 
to  get  to  and  from  his  work.  In  attempting  to  reach 
this  train,  he  was  injured.  How  or  why  he  was  injured 
is  not  shown,  but  it  was  caused  by  one  of  the  instru- 
mentalities furnished  by  appellant  and  was  one  of  the 
accidents  reasonably  and  fairly  growing  out  of  appel- 
lant's business  and  in  the  course  of  the  employment  of 
Mr.  Wehr. 

It  is  frequently  difficult  to  determine  whether  an  in- 
jury is  suffered  by  a;n  accident  arising  out  of  the  em- 
ployment by  applying  the  standard  of  some  other  case. 
Each  case  must  be  considered  with  reference  to 
the  particular  facts  in  the  case.  In  the  case  at  bar, 
we  are  impressed  that  the  accident  arose  from  a  hazard 
occasioned  by  the  conduct  of  appellant  in  the  operation 
of  its  mine. 

In  Re  Stacy  (1916),  225  Mass.  174,  114  N.  E.  206, 
an  icehouse  laborer  on  his  way  home  from  work  was 
drowned  by  breaking  through  the  ice  while  crossing  a 
pond  in  the  control  of  his  employer,  crossing  the  pond 
on  the  ice  being  the  reasonable  and  customary  way  for 
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him  to  reach  his  home,  and  the  way  the  other  employes 
living  in  that  direction  regularly  took  in  reaching  their 
homes.  In  affirming  an  award,  the  court  in  that  case 
said :  "While  the  employe's  work  for  the  day  had  been 
finished  and  he  was  on  his  way  home  at  the  time  of  the 
fatal  accident,  still  it  is  settled  that  an  injury  to  a  work- 
man may  arise  out  of  and  in  the  course  of  his  employment, 
even  if  he  is  not  actually  working  at  the  time  of  the  in- 
jury. *  *  *  The  finding  that  the  pond  was  in  control  of 
the  employer  and  that  crossing  over  it  upon  the  ice  was 
the  'reasonable  and  customary  way'  for  the  deceased  to 
reach  his  home,  and  that  he  and  other  employes  who 
lived  in  the  same  direction  'crossed  it  this  way  regu- 
larly,' warranted  the  further  finding  that  the  injury  oc- 
curred in  the  course  of  the  employment.  It  also  could 
have  been  found  that  the  death  of  the  employe  was  due 
to  his  employment  as  a  contributing  proximate  cause, 
incidental  to  the  nature  of  the  work  in  which  he  was 
engaged.  There  was  evidence  from  which  the  board 
could  have  found  that  Stacy's  death  occurred  by  reason 
of  the  special  hazard  incident  to  the  work,  which  it  was 
his  duty  to  perform." 

The  same  court,  In  re  O'Toole  (1918),  229  Mass.  165, 
118  N.  E.  303,  said:  "If  the  employe  is  injured  in  go- 
ing to  or  returning  from  his  work  upon  the  master's 
premises,  or  on  premises  available  for  the  purpose,  or 
if  during  intervals  of  leisure  which  occur  in  the  course 
of  his  employment  he  is  injured,  he  may  still  be  within 
the  scope  of  his  employment  and  entitled  to  the  benefits 
of  the  act." 

We  think  it  is  clear  from  the  evidence  in  this  case 
that  the  injury  and  death  of  Mr.  Wehr  occurred  by  rea- 
son of  the  special  hazards  incident  to  the  work  which 
it  was  his  duty  to  perform,  and  that  the  finding  of  the 
Industrial  Board  that  the  same  arose  out  of  and  in  the 
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course  of  his  employment  is  sustained  by  the  evidence, 
and  is  not  contrary  to  law*  The  award  is  affirmed  and 
increased  five  per  cent. 

On  Petition  for  Rehearing. 

McMahan,  C.  J. — Our  statements  in  the  principal 
opinion,  wherein  we  said  that  appellant  employed  about 
400  men  in  and  around  its  mine,  all  of  whom  lived  in 
Vincennes,  and  that  Mr.  Wehr  continued  his  work  in 
the  office  until  it  was  about  time  for  the  train  to  start, 
are  not  strictly  correct.  We  should  have  said  that  ap- 
pellant employed  in  and  around  its  mine  about  400  men 
who  lived  in  Vincennes,  and  that,  according  to  the  state- 
ment of  the  appellant  in  its  brief,  these  were  practically 
all  of  the  men  who  were  employed  by  appellant  at  this 
mine.  While  there  may  be  no  positive  evidence  that 
Mr.  Wehr  continued  at  his  work,  it  is  clear  that  he  and 
his  assistant  remained  in  the  office  until  the  train  was 
ready  to  leave,  when  they  ran  out  to  catch  it.  Some  of 
his  work  was  performed  in  the  office.  There  is  no  direct 
evidence  as  to  when  he  quit,  other  than  the  statement 
of  appellant's  superintendent  that  his  quitting  time  was 
three  o'clock,  and  that  he  had  quit  work  when  he  left 
the  office.  To  be  more  nearly  accurate,  we  should  have 
said  that  when  he  was  injured  he  was  leaving  the  office 
where  he  had  been  at  work,  but  was  yet  on  the  premises 
of  the  appellant. 

The  appellant,  however,  contends  that  at  the  time  of 
his  injury  he  was  not  on  the  premises  of  appellant,  but 
was  on  the  right  of  way  of  the  railroad  company.  There 
is  no  evidence  that  the  railroad  company  owned  a  right 
of  way.  The  legitimate  inference  to  be  drawn  from 
the  evidence  is  that  the  spur  track,  where  Mr.  Wehr 
was  killed,  was  laid  on  the  premises  of  the  appellant. 

The  evidence  is  that  the  mine  is  about  three  miles 
south  and  east  of  the  main  line  of  the  Indianapolis  and 
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Vincennes  Railroad;  that,  when  the  mine  was  opened, 
a  spur  track  was  laid  from  the  main  line  to  appellant's 
mine  for  the  purpose  of  getting  coal  from  the  mine; 
that  the  spur  track  was  used  as  a  siding  for  cars  and 
for  the  miner's  train  which  ran  from  Vincennes  to  a 
point  ten  or  twelve  feet  from  the  mine,  and  that  appel- 
lant's property  extended  about  1,000  feet  north  of  the 
mine. 

The  evidence  is  not  positive  as  to  who  owned  this 
spur  track.  The  president  of  the  appellant  testified  that 
it  was  built  and  owned  by  the  railroad  company.  Mr. 
Donie,  the  superintendent,  said  he  did  not  know  who 
owned  it.  Prior  to  the  war  the  railroad  kept  it  in  re- 
pair, but  when  the  government  took  possession  of  the 
railroads,  the  war  department  issued  instructions  that 
appellant  should  make  the  repairs  to  this  track,  if  it 
wanted  the  track  maintained.  Following  this  instruct 
tion,  the  superintendent  says  appellant  made  the  repairs, 
while  the  appellant's  president  says  it  refused  to  make 
them. 

In  1912  the  appellant  entered  into  an  agreement  with 
the  railroad  company  for  the  operation  of  the  miner's 
train,  as  stated  in  the  principal  opinion.  The  train  was 
operated  under  that  agreement  until  after  the  decision 
in  the  Stevens  case.  After  that  decision  there  was  one 
or  two  meetings  between  officials  of  appellant  and  the 
railroad  company  relative  to  the  operation  of  the  train, 
and,  while  appellant'^  superintendent  testified  that  this 
contract  had  been  abrogated,  no  new  contract  was  ever 
made  between  the  appellant  and  the  railroad.  The  rail- 
road company  continued  to  run  the  train  the  same  as 
it  had  been  doing  before  the  decision  in  the  Stevens  case, 
and  appellant  continued  to  pay  $500  a  month  for  the 
use  of  this  train,  and  to  deduct  a  sufficient  amount  from 
the  pay  of  the  miners  riding  on  it  to  recoup  itself  for 
the  money  it  paid  to  the  railroad  company,  the  same  as 
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it  had  theretofore  been  doing.  The  evidence  con- 
clusively shows,  without  any  contradiction,  that  there 
was  no  change  as  to  the  method  of  paying  for  the  train, 
or  in  the  amount  of  money  which  appellant,  through  its 
system  of  bookkeeping,  retained  out  of  what  it  was 
pleased  to  term  the  monthly  wage  of  its  employes.  The 
fact  remains  that  it  was  necessary  for  appellant  to  have 
the  train,  and  that  it  paid  the  railroad  company  $500 
a  month  for  its  use. 

The  amount  retained  out  of  the  so-called  monthly 
wage  of  each  man  was  not  the  same  each  month.  Some 
months  $1.50  was  deducted,  although  $1.25  seems  to 
have  been  the  amount  usually  deducted,  as  that  was  gen- 
erally sufficient  to  raise  the  $500.  Indeed,  it  appears 
that  at  the  end  of  one  month  the  appellant,  after  paying 
the  railroad  company  the  $500,  had  some  money  on 
hand,  which  it  had  collected  from  the  employes  and 
which  it  did  not  then  pay  to  the  railroad,  and  the  next 
month  it  deducted  only  $1  from  the  pay  of  each  man, 
as  that  was  sufficient,  with  the  money  on  hand,  to  make 
up  the  $500.  It  is  certainly  a  fair  inference  from  the 
evidence  that  the  railroad,  through  some  kind  of  an 
agreement  with  appellant,  expected  to  and  did  receive 
from  appellant  $500  a  month  for  the  use  of  this  train, 
and  that  the  railroad  was  not  interested  in  and  did  not 
pretend  to  fix  the  amount  that  should  be  levied  upon  the 
miners  by  appellant  in  recoupment. 

Practically  all  the  men  employed  by  appellant  in  this 
mine  live  in  Vincennes.  The  evidence  does  not  disclose 
whether  there  were  any  houses  near  the  mine  where 
any  of  these  men  could  live,  but,  as  testified  to  by  ap- 
pellant's superintendent,  the  men  lived  in  the  city  and 
it  was  necessary  to  get  them  out  to  the  mine;  that  ap- 
pellant would  have  difficulty  in  getting  men  if  it  did 
not  provide  a  way  for  them  to  get  to  the  mine ;  that  it 
was  customary,  where  mines  were  so  located,  that  they 
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arrange  for  a  train ;  that  it  was  necessary  for  appellant 
to  have  a  train  to  get  the  men.  If  the  miners  had  to 
pay  the  regular  fare,  appellant  could  not  get  them  out 
to  the  mine,  and  if  they  did  not  run  the  train,  the  men 
could  not  get  to  the  mine,  and  the  mine  could  not  oper- 
ate. 

One  o.f  the  most  difficult  problems  met  with  in  the 
enforcement  of  the  Workmen's  Compensation  Act  is  the 

determination  of  the  question  whether  an  injury 
2.    arose  out  of  and  in  the  course  of  the  employment. 

The  employment  is  not  limited  to  the  exact  mo- 
ment when  the  workman  reaches  the  place  where  he  is 
to  begin  his  work,  or  to  the  moment  when  he  ceases  that 
work.  It  necessarily  includes  a  reasonable  amount  of 
time  and  space  before  and  after  ceasing  actual  employ- 
ment, having  in  mind  all  the  circumstances  connected 
with  the  accident.  Whether  an  employe  in  going  to  or 
returning  from  the  place  of  his  employment  is  in  the 
line  of  his  employment  is  governed  and  controlled  by 
the  particular  circumstances  and.  facts  of  each  case. 
There  must,  however,  be  a  line  beyond  which  the  liabil- 
ity of  the  employer  cannot  continue.  Where  that  line 
is  to  be  drawn  is  usually  a  question  of  fact.  Wabash  R. 
Co.  V.  Indnstrial  Comm.  (1920),  294  111.  119,  128  N.  E. 
290.  To  the  same  effect  is  Smith  V.  South,  etc.,  Colliery 
Co.  (1902),  88  L.  T.  5,  5  W.  C.  C.  14,  where  the  court 
said:  "'It  is  a  question  of  fact  up  to  what  point  of 
time  the  employment  can  be  said  to  continue  after  the 
workman  has  ceased  working.  While  the  workman  is 
leaving  the  place  where  he  is  employed,  I  think  that, 
for  the  purposes  of  this  act,  his  employment  would  still 
continue.  But  though  his  employment  may  continue  for 
an  interval  after  he  has  actually  ceased  working,  yet 
there  nAist  come  a  time  when  he  can  no  longer  be  said 
to  be  engaged  in  his  employment  in  such  a  way  that  an 
accident  happening  to  him  can  be  said  to  have  arisen 
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out  of  and  in  the  course  of  his  employment.  There 
must  be  a  line  beyond  which  the  liability  of  the  employer 
cannot  continue,  and  the  question  where  that  line  is  to 
be  drawn  in  each  case  is  a  question  of  facf  The  usual 
rule  appears  to  be  that  a  man's  employment  does  not 
begin  until  he  reaches  the  place  of  his  work  or  the  scene 
of  his  duty,  and  does  not  continue  after  he  ha^  left  the 
premises  of  his  employer.  Bradbury,  Workmen's  Com- 
pensation (3d  ed.)  468. 

Courts  have  been  liberal  in  so  interpreting  workmen's 
compensation  statutes  as  to  bring  many  cases  within 

the  statute  where  the  acts  of  the  employes  seemed 
3.    to  be  outside  of  the  strict  and  ordinary  lines  of 

duty;  as  where  an  employe  was  injured  while 
eating  his  dinner  upon  the  premises  in  accordance  with 
the  permission  of  the  employer  or  general  custom 
(Mann  V.  Glastonbury  Knitting  Co.  [1916],  90  Conn. 
116,  90  Atl.  368,  L.  R.  A.  1916D  86) ;  to  a  workman 
on  a  telegraph  line  who,  during  a  storm,  had  taken 
refuge  under  a  freig}it  car  and  had  gone  to  sleep  (Moore 
V.  Lehigh  Valley  R.  Co.  [1916],  217  N.  Y.  627,  111  N.  E. 
1092) ;  to  an  employe  who  was  injured  while  returning 
from  a  cabin  on  the  premises  of  a  railroad  company  to 
which  the  employes  were  permitted  to  go  to  eat  their 
meals  (Eamshaw  v.  Lancaster ^  etc.,  R.  Co.  [1903],  5  W. 
C.  C.  28) ;  to  a  lighterman  who,  while  waiting  for  the 
tide  to  ebb,  went  from  his  barge  to  a  small  boat  a  short 
distance  therefrom  to  rest  (May  v.  Ison  [1914],  7  B.  W. 
C.  C.  148) ;  to  an  employe  who  was  injured  by  a  falling 
wall  while  he  was  eating  his  dinner  on  the  employer's 
premises  (Blovelt  V.  Sawyer  [1903],  6  W.  C.  C.  16); 
to  an  employe  who,  in  accordance  with  the  general  cus- 
tom, left  the  composing  room  where  he  worked  to  go 
upon  the  roof  and  get  fresh  air  on  a  hot  ni^t  (Von 
Ette's  Case  [1916],  223  Mass.  56,  111  N.  E.  696,  L. 
R.  A.  1916D  641) ;  to  an  employe  engaged  in  dumping 
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cars,  who  on  a  cold  night  during  an  interval  of  leisure, 
for  the  purpose  of  warning  himself,  sat  or  lay  down 
in  a  position  where  he  was  injured  by  a  moving  car 
(Northwestern  Iron  Co.Y. IndttstrialComm.  [1915],  160 
Wis.  633,  152  N.  W.  416) ;  to  an  employe  who  was  in- 
jured while  getting  down  from  a  moving  wagon,  where 
he  rightfully  belonged,  to  pick  up  his  pipe  (McLatLchUm 
V.  Anderson  [1911],  4  B.  W.  C.  C.  376) ;  to  an  employe 
who  was  injured  while  attempting  to  stop  a  runaway 
horse  of  his  employers  and  where  his  regular  work  was 
entirely  unconnected  with  horses  (Rees  V.  Thomas 
[1899],  1  W.  C.  C.  9) ;  to  an  employe  who,  in  the  line 
of  his  duty,  reproved  a  fellow  workman,  and  was  struck 
by  the  latter  in  the  eye  (Matter  of  Heitz  v.  Ruppert 
[1916],  218  N.  Y.  148,  112  N.  E.  750,  L.  R.  A.  1917A 
344) ;  to  an  employe  who  left  the  strict  line  of  his  em- 
ployment and  attempted  to  rescue  another  workman, 
technically  in  the  employ  of  an  independent  contractor, 
from  a  danger  which  threatened  his  life  (Matter  of 
Waters  V.  Taylor  Co.  [1916],  218  N.  Y.  248,  112  N.  E. 
727,  L.  R.  A.  1917A  347) ;  to  a  workman  falling  from 
a  boat,  which  was  his  only  method  of  getting  to  and 
from  his  work,  and  which  was  supplied  by  employer 
(Mole  V.  Wadworth  [1913],  6  B.  W.  C.  C.  129) ;  to  a 
miner  who,  while  waiting  to  get  a  train  provided  by  the 
employer  to  convey  miners  to  and  from  their  mine,  was 
pushed  off  the  platform  and  killed  (Cremins  v.  Guest 
[1907],  1  B.  W.  C.  C.  160;  Walton  V.  Tredegar,  etc., 
Coal  Co.  [1913],  6  B.  W.  C.  C.  592) ;  to  an  employe 
whose  contract  of  employment  required  the  employer  to 
pay  the  expense  of  the  employe's  transportation  to  and 
from  his  home,  and  who  was  killed  while  riding  from 
his  place  of  work  to  a  railroad  station  in  an  automobile 
furnished  by  the  employer  (Swanson  v.  Latham  [1917], 
92  Conn.  87, 101  Atl.  492) ;  to  an  employe  injured  while 
being  driven  to  place  of  work  in  an  automobile  furnished 
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by  employer  pursuant  to  employment  contract  (Sala  V. 
American,  etc.,  Tobacco  Co.  [1918] ,  93  Conn.  82, 105  AtL 
346) ;  to  a  laborer  on  the  way  home  from  work,  who  was 
drowned  by  breaking  through  the  ice  while  crossing  a 
pond  in  control  of  the  employer  (In  re  Stacy, 
supra) ;  to  an  employe  injured  while  boarding 
a  train  owned  and  operated  by  a  railroad  company, 
where  the  employer  had  agreed  to  and  did  furnish 
free  transportation  to  and  from  the  place  of  work 
(Harrison  v.  Central  Construction  Co.  [1919] ,  135  Md. 
170,  108  Atl.  874) ;  to  an  employe  where  the  employer, 
on  demand  of  employes  for  free  transportation  from 
railroad  station  to  a  place  in  country  where  they  were 
building  a  house,  hired  a  truck  to  carry  employes  to  and 
from  work,  and  employe  was  injured  while  in  such  truck 
on  way  to  station  (Matter  of  Littler  v.  FvUer  Co. 
[1918],  223  N.  Y.  369, 119  N.  E.  554) ;  to  a  miner  who, 
after  leaving  his  lamp,  started  home  and  while  cross- 
ing a  frosty  and  slippery  railroad  track  forming  part  of 
coal  siding,  slipped  and  fell  (Wales  V.  Lamb  ton,  etc., 
Co.  [1917],  117  L.  T.  454,  33  L.  T.  R.  504,  10  B.  W. 
C.  C.  527) . 

In  Dominguez  v.  Pendoia  (1920),  (Cal.  App.)  188 
Pac.  1025,  where  the  employe  was  killed  by  being 
thrown  from  an  automobile  furnished  by  the  employer 
to  transport  the  employes  to  the  place  of  work,  the  court, 
in  holding  that  injury  and  death  arose  out  of  and  in  the 
course  of  the  employment,  said:  "Where  transporta- 
tion is  furnished  by  an  employer,  as  an  incident  of  the 
employment,  to  convey  an  employe  to  and  from  the  place 
of  employment,  an  injury  suffered  by  the  employe  going 
or  coming  in  the  vehicle  so  furnished  by  the  employer, 
and  under  the  control  of  the  employer,  arises  out  of 
and  is  in  the  course  of  the  emplojnnent  within  the  mean- 
ing of  the  compensation  act."  Citing  In  re  Donovan 
(1914),  217  Mass.  76,  104  N.  E.  431,  Ann.  Cas.  1915C 
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778 ;  Matter  of  Littler  v.  Fuller  Co.,  supra;  Jtidson  Mfg. 
Co.  V.  Indvstrial  Ace.  Com.  (1919),  181  Cal.  300,  184 
Pac.  1 ;  Starr  Piano  Co.  v.  Industrial  Ace.  Com.  (1919) , 
181  Cal.  433, 184  Pac.  860 ;  Bradbury,  Workmen's  Com- 
pensation (3d  ed.)  480-484. 

We  are  well  within  the  authorities  in  holding  that  the 
evidence  is  sufficient  to  support  the  finding  of  the  In- 
dustrial Board  that  the  death  of  Mr.  Wehr  arose  out  of 
and  in  the  course  of  his  employment.  Kilduff  v.  Boston^ 
etc.,  R.  Co.  (1907),  195  Mass.  307,  81  N.  E.  l^l\  Feneff 
V.  Boston,  etc.,  R.  Co.  (1907),  196  Mass.  575,  82  N.  E. 
705 ;  KowaZek  V.  New  York,  etc.,  R.  Co.  (1919) ,  190  App. 
Div.  160, 179  N.  Y.  Supp.  637 ;  Donlon  V.  Kips  Bay,  etc., 
Co.  (1919),  189  App.  Div.  415,  179  N.  Y.  Supp.  93; 
Keaney's  Case  (1919),  232  Mass.  582,  112  N.  E.  739; 
In  re  Stacy,  supra;  MorarCs  Case  (1920),  234  Mass. 
566, 125  N.  E.  591;  /n  re  Sanderson's  Case  (1916),  224 
Mass.  558, 113  N.  E.  355;  Chicago,  etc.,  R.  Co.  V.  Indus- 
trial Com.  (1919),  288  111.  126,  125  N.  E.  278;  Man- 
Chester  St.  Railway  v.  Barrett  (1920),  265  Fed.  557; 
Gane  V.  Norton  Hill,  etc.,  Co.  (1909),  2  B.  W.  C.  C. 
42,  100  L.  T.  979;  Hoskins  V.  Lancaster  (1910),  26  T. 
L.  R.  612,  3  B.  W.  C.  C.  476 ;  Smith  V.  South,  etc..  Col- 
liery Co.,  supra;  Sharp  v.  Johnson  &  Co.  (1905),  7 
W.  C.  C.  28;  Marsh  V.  Pope  (1917),  117  L.  T.  456,  33 
T.  L.  R.  523,  10  B.  W.  C.  C.  566;  Wales  V.  Lambton, 
etc,  Co.,  supra;  Whittall  v.  Staveley  Coal,  etc.,  Co. 
(1917),  117  L.  T.  130,  10  B.  W.  C.  C.  298;  Stewart  V. 
Longhurst  (1917),  116  L.  T.  763,  33  T.  L.  R.  285,  10 
B.  W-  C.  C.  266 ;  Great  Lakes  Dredge,  etc.,  Co.  v.  Totzke 
(1919),  69  Ind.  App.  308,  121  N.  E.  675;  In  re  Loper 
(1917),  64  Ind.  App.  571,  116  N.  E.  324;  Holland,  etc.. 
Sugar  Co.  V.  Shraluka  (1917),  64  Ind.  App.  545,  116 
N.  E.  330,  and  authorities  herein  before  cited. 

Petition  for  rehearing  denied. 
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Bennett  et  al.  v.  Lake  Erie  and  Western  Rail- 
road Company  et  al. 

[No.  10,237.    Filed  June  16,  1920.    Rehearing  denied  October  7, 
1920.    Transfer  denied  November  17,  1920.] 

1.  Railboads. — Powers. — Switch  Tracks  and  Engines. — The  gen- 
eral power  of  railroads  to  erect  and  maintain  all  buildings  and 
station  facilities  necessary  for  efficient  service  to  the  public, 
under  §5195  Bums  1914,  Acts  1911  p.  136,  includes  by  implica- 
tion switch  tracks  near  the  station  with  the  switch  engines 
thereon  ready  for  immediate  use,  necessary  for  such  efficient 
service,    p.  164. 

2.  Nuisance. — Damvnum  Absque  Injuria. — RaMroads. — One  who 
chooses  to  invade  for  residential  purposes  a  district  devoted 
wholly  to  railroad  and  manufacturing  purposes,  does  so  at  his 
own  risk  and  must  be  held  to  have  anticipated  the  incidental 
damages  from  smoke,  gases,  fumes  and  noises,  which  must  be 
regarded  as  damnum  absque  injuria,    p.  166. 

From  Howard  Circuit  Court;  WiUiam  C.  Overton, 
Judge. 

Action  by  Daisy  Bennett  and  another  against  the  Lake 
Erie  and  Western  Railroad  Company  and  another. 
From  the  judgment  rendered,  the  plaintiffs  appeal.  De- 
fendants assign  cross-error.  Affirmed  in  part  and  re- 
versed in  part. 

B.  F.  Harness  and  B.  C.  Moon,  for  appellants. 
John  L.  Rupe,  John  B.  Cockrum  and  Bell,  Kirkpatrick 
&  Purdum,  for  appellees. 

Nichols,  J. — Causes  Nos.  10237  and  10361  are  both 
appeals  from  the  same  judgment,  which  was  rendered 
in  the  Howard  Circuit  Court,  and  have  been  heretofore 
consolidated  under  No.  10237.  There  is  a  motion  for 
a  rehearing  on  the  ruling  of  the  court  consolidating  the 
two  causes.  The  motion  is  overruled  There  is  no 
reason  why  both  causes  may  not  be  disposed  of  in  the 
one  opinion,  ^he  question  is  presented  as  to  whether 
the  bill  of  exceptions  containing  the  evidence  is  a  part 
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of  the  transcript  in  the  cause  No.  10361,  but,  as  we 
view  the  case,  it  is  not  important  whether  it  is  or  not.. 

The  action  was  brought  by  appellants  in  cause  No. 
10237,  hereinafter  called  appellants,  against  appellees 
in  said  cause,  hereinafter  designated  as  Lake  Erie  com- 
pany and  Pennsylvania  company,  to  enjoin  them  from 
maintaining  an  alleged  nuisance  adjacent  to  the  prop- 
erty of  appellants  by  befouling  the  air  with  soot,  smoke 
and  dust  from  said  railroad  companies'  switch  engines 
at  night,  with  incidental  damage  to  such  appellants' 
property  within  six  years  last  preceding  the  filing  of 
the  complaint.  There  was  a  complaint  in  one  para- 
graph, to  which  each  of  the  railroad  'companies  filed  a 
separate  demurrer.  Which  was  overruled.  Each  appel- 
lee then  filed  an  answer  in  five  paragraphs,  and  the 
cause  was  put  at  issue  by  a  reply  by  each  of  the  appel- 
lants, and  was  thereupon  submitted  to  the  court  for  trial. 

The  court  made  special  findings  of  fact,  the  substance 
of  which  is  as  follows :  Appellant  Daisy  Bennett  at  the 
beginning  of  this  action  on  December  9,  1914,  and  Con- 
tinuously for  six  years  theretofore,  was  the  owner  in  fee 
of  certain  real  estate  described  in  her  complaint,  and 
in  possession  thereof  by  herself  or  tenants,  and  con- 
tinuously in  such  ownership  and  possession  until  April 
25,  1916,  when  she  executed  a  contract  of  sale  thereof 
to  one  Arnold  Norris  and  she  has  ever  since  continued 
to  be  the  owner  of  such  real  estate,  subject  to  such  con- 
tract of  sale.  The  said  Norris  has  since  such  contract 
of  sale  been  in  the  possession  of  said  real  estate  and 
has  been  paying  the  installments  on  the  purchase  price 
thereof.  Appellant  Nicholas  Deschamps  at  the  begin- 
ning of  this  action  and  for  six  years  prior  thereto  had 
been  the  owner  in  fee  of  the  real  estate  described  in  the 
complaint  as  belonging  to  him,  and  has  continued  to  be 
the  owner  and  in  possession  thereof,  including  the  resi- 
dence, business  rooms  and  outbuildings  thereon  situated. 
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Each  of  the  appellees  has  for  many  years  owned,  main- 
tained and  operated,  and  still  owns,  maintains  and  oper- 
ates its  railroad  through  the  city  of  Kokomo,  Indiana. 
Such  systems  of  railroad  tracks  lie  immediately  west  of 
the  present  Main  street  in  the  city  of  Kokomo  and  ad- 
jacent to  the  real  estate  owned  by  appellants  located 
on  the  east  side  of  Main  street.  A  part  of  said  tracks 
are  owned  separately  by  each  of  said  companies  and  the 
connecting  tracks  by  both  of  said  companies.  On  De- 
cember 9,  1914,  and  for  more  than  twenty  years  con- 
tinuously prior  thereto  the  entire  area  of  the  city  of 
Kokomo  inclosed  by  Main,  Broadway,  Buckeye  and 
North  streets  was  and  had  been  wholly  occupied  by  the 
main  lines,  switches,  storage  tracks,  freight  yards,  of- 
fices and  other  equipment  of  said  railroads  and  various 
buildings  used  for  manufacturing  purposes,  and  that 
during  all  of  said  time  there  were  and  had  been  no  resi- 
dences in  that  area.  As  appears  by  a  plat,  these  streets 
form  a  rectangle  about  twice  as  long  north  and  south 
as  ^st  and  west.  Main  street  on  the  east,  Broadway 
on  the  south.  Buckeye  on  the  west,  and  North  street 
on  the  north.  On  December  9, 1914,  and  for  more  than 
twenty  years  continuously  prior  thereto,  the  real  estate 
on  the  north  side  of  North  street  between  Buckeye  and 
Main  streets,  the  west  side  of  Buckeye  between  North 
street  and  Broadway,  the  south  side  of  Broadway  be- 
tween Buckeye  and  Main  streets,  was  and  had  been  oc- 
cupied by  buildings  used  for  manufacturing  and 
industrial  purposes,  and  there  were  and  had  been  no 
residences  in  said  area.  On  said  date  and  for  twenty 
years  continuously  prior  thereto,  said  area  of  Kokomo 
bounded  by  said  Main,  Broadway,  Buckeye  and  North 
streets,  and  the  realty  abutting  on  said  streets  on  either 
side  thereof,  were  in  the  industrial  and  manufacturing 
district  of  the  city  of  Kokomo,  and  were  not  and  had 
not  been  during  said  time  the  residence  district.     Dur- 
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ing  all  of  said  time  the  Pennsylvania  company  had 
maintained  its  passenger  and  freight  stations,  freight 
houses,  and  general  station  equipment  along  its  main 
line  of  the  railroad  at  the  southeastern  part  of  said  rec- 
tangle near  the  intersection  of  said  Broadway  and  Main 
streets.  During  all  of  said  time  the  Lake  Erie  com^ 
pany  maintained  its  passenger  and  freight  stations 
along  its  main  lines  between  Jefferson  and  Jackson 
streets  in  Kokomo,  several  blocks  south  of  said  Broad- 
way, and  during  said  time  it  had  also  maintained  an 
office  for  the  dispatch  of  its  business  near  the  point  of 
intersection  of  said  railroads  in  the  southeastern  part 
of  said  rectangle.  Said  Pennsylvania  company  has  kept 
from  three  to  five  switch  engines  for  more  than  six  years 
prior  to  the  beginning  of  this  action  in  said  city  to  be 
used  by  such  company  in  transferring  freight  cars  and 
other  cars  at  points  in  said  city  to  other  points  therein 
as  the  business  of  said  company  and  the  shipping  pub- 
lic required ;  and  said  Lake  Erie  company  has  kept  one 
engine  since  July,  1910,  and  another  since  1911  for  the 
purposes  aforesaid.  Appellees,  at  the  beginning  of  this 
action,  kept  and  still  keep  from  five  to  seven  engines  at 
night  on  said  tracks  on  the  west  side  of  Main  street  in 
said  city  adjacent  to  the  properties  of  appellants  and 
in  the  immediate  vicinity  thereof.  Three  to  five  of  said 
engines  belong  to  the  Pennsylvania  company  and  two 
to  the  Lake  Erie  company.  Such  engines  are  placed 
on  said  sidetracks  every  evening  at  about  6  o'clock  and 
ordinarily  remain  until  6:30  in  the  morning.  Some- 
times they  are  used  for  switching  purposes  at  short 
periods  in  the  night.  They  had  been  so  placed  and  per- 
mitted to  remain  through  the^night  during  all  of  the 
time  hereinbefore  mentioned.  The  fire  is  kept  through- 
out the  night  in  each  of  said  engines,  thereby  keeping 
up  the  steam  so  as  to  have  the  same  ready  for  immediate 
use  in  case  of  emergency.    The  fires  are  kept  up  by 
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burning  large  quantities  of  coal.  The  burning  of  said 
coal  and  steam  generated  thereby  causes  said  engines 
during  the  night  to  make  loud  and  annoying  noises 
and  to  give  off  large  quantities  of  smoke,  soot,  dust  and 
coal  vapor  into  the  air,  which  is  carried  by  the  wind 
from  said  engines  to  the  residences  owned  by  appellants 
and  business  properties  owned  by  appellant  Deschamps. 
Appellant  Daisy  Bennett  resided  from  a  date  more  than 
six  years  prior  to  the  beginning  of  this  action  until 
about  one  year  before  the  bringing  thereof  in  the  resi-' 
dence  upon  her  lot,  and  the  noise  made  by  the  engines 
continuously  throughout  the  night  so  annoyed  her  that 
it  was  impossible  to  sleep  without  being  frequently 
awakened  by  said  noise,  and  since  moving  from  her  said 
residence  the  noise  has  annoyed  her  tenants  until  she 
sold  the  property  to  said  Arnold  Norris,  and  such  noise 
has  so  annoyed  the  tenants  of  appellant  Deschamps,  and 
the  value  of  all  of  said  real  estate  has  been  depreciated 
thereby.  Appellants  requested  appellees  to  cease  such 
annoyance,  but  appellees  have  so  continued  to  operate 
and  maintain  said  switch  engines,  and  have  declared 
that  they  will  so  continue  to  operate  and  maintain  the 
same  in  the  future  unless  they  are  compelled  to  cease 
therefrom  by  the  decree  of  the  court.  The  part  of  said 
city  lying  east  of  the  properties  of  appellants  is  devoted 
to  residences  and  small  business  properties,  and,  if  it 
were  not  for  the  smoke,  noise  and  coal  vapor  emitted  by 
such  switch  engine,  the  buildings  and  vacant  lots  would 
have  a  much  greater  market  value.  There  are  no  build- 
ings where  appellees  maintain  such  switch  engines,  but 
they  keep  them  on  sidetracks  in  the  open  air,  and  ap- 
pellees could  at  some  additional  expense  to  themselves 
maintain  such  engines  at  other  points  within  and  with- 
out the  city  of  Kokomo  away  from  residences  and  other 
buildings,  where  the  keeping  of  such  switch  engines  will 
not   damage   any   person   owning   property   adjacent 
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thereto,  but  the  removal  of  said  engines  from  said  place 
to  a  point  wholly  outside  of  the  residence  district  of 
said  city  would  make  the  same  less  efficient  for  the  use 
of  appellees  than  said  engines  now  are  as  located  adja- 
cent to  the  properties  of  appellants.  The  Pennsylvania 
company  began  keeping  a  switch  engine  at  the  city  of 
Kokomo  in  1888  and  about  seven  or  eight  years  there- 
after began  keeping  a  second  switch  engine  in  said  city, 
and  a  third  one  about  the  year  1903.  When  said  ap- 
pellee kept  one  engine  in  said  city,  and  when  it  kept  two 
engines  in  said  city,  such  engines  were  kept  due  east 
of  the  junction  of  said  railroads.  Said  one  engine 
and  two  engines  were  then  kept  so  far  away  from  the 
property  of  the  appellants  that  the  smoke  emitted  there- 
from did  not  cause  such  annoyance,  injury,  or  damage 
to  the  property  of  the  appellants.  The  annoyance 
occasioned  by  said  engines  since  the  third  engine  has 
been  placed  in  said  city  has  been  caused  by  keeping  said 
engines  where  they  are  now  kept.  Said  engines  were 
used  by  appellees  in  moving  freight  cars  on  the  various 
switches,  sidings,  connecting  tracks  and  industrial 
tracks  within  said  city.  The  engines  of  the  Pennsyl- 
vania company  were  directed  from  the  station  of  said 
appellee  at  the  intersection  of  Broadway  and  Main 
streets,  and  the  movements  of  the  switch  engines  of  Lake 
Erie  company  were  directed  from  the  station  of  appel- 
lee in  front  of  its  substation  near  the  point  of  intersec- 
tion of  said  railroads  between  the  Lake  Erie  and 
Pennsylvania  companies.  In  1910  the  Lake  Erie  com- 
pany constructed  upon  its  own  right  of  way  and  main- 
tained until  December  9,  1914,  and  until  the  present 
time,  a  track  upon  which  its  said  switch  engine  or  en- 
gines in  use  in  switching  operations  were  kept,  which 
track  was  on  the  west  side  of  Main  street  north  of 
Broadway  and  south  of  North  street,  and  parallel  and 
Vol.  74—11 
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adjacent  to  its  main  track,  and  no  part  of  said  track 
was  in  Main  street  Between  said  track  and  the  west 
line  of  Main  street  was  a  switch  track  of  the  Pennsyl- 
vania company.  Said  engines  were  steam  locomotives 
using  soft  coal  for  fuel  and  were  smaller  in  design  than 
engines  used  for  general  freight  purposes.  Said  en- 
gines will  annoy,  injure  and  damage  appellants'  prop- 
erty if  the  companies  continue  to  maintain  them  where 
they  have  been  so  maintained.  During  a  period  of  six 
years  prior  to  the  sale  to  Norris,  appellant  has  suffered 
$400  damages,  one-half  of  which  was  caused  by  each 
of  appellees  by  emitting  from  their  engines  the  smoke, 
dust,  soot  and  foul  vapors.  Appellant  Deschamps  for 
a  period  of  six  years  prior  to  the  beginning  of  this  ac- 
tion has  suffered  $400  damage,  one-half  of  which  was 
caused  by  each  of  appellees.  Appellant  Bennett's  real 
estate  has  been  depreciated  in  value  by  the  keeping  of 
said  switch  engines  adjacent  to  her  property  $500,  and 
appellant  Deschamps'  property  has  been  depreciated 
$2,500  by  the  maintenance  of  said  switch  engines.  Dur- 
ing all  of  said  time  the  place  at  which  said  engines  have 
been  kept  and  maintained  is  convenient  for  appellees, 
and  near  their  office  from  which  orders  could  easily  be 
given  to  those  in  charge  of  said  engines.  To  change 
the  place  of  keeping  said  engines  would  cost  appellees 
a  considerable  sum  of  money.  There  would  be  at  times 
a  short  delay  in  passing  said  engines  to  a  point  where 
they  would  be  used  in  switching.  By  reason  of  the 
general  growth  of  said  city  and  business,  the  area  about 
the  point  of  intersection  of  said  railroads,  stations  and 
freight  cars  has  increased  in  value  for  manufacturing 
and  other  purposes  during  the  time  appellees  have  so 
maintained  and  operated  their  railroads  through  said 
city,  and  such  area  is  now  valuable  for  such  purposes. 
The  damages  to  the  property  of  appellants  accrued  sub- 
sequently to  a  date  fifteen  years  prior  to  the  bringing 
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of  this  action  and  appellees  did  not  cause  any  substan- 
tial damage  to  appellants'  property  at  any  time  prior 
to  the  fifteen  years  before  the  bringing  of  this  action. 

On  these  facts  the  court  stated  three  conclusions  of 
law,  to  wit:  (1)  That  appellants  are  not  entitled  to 
recover  against  appellees  for  the  permanent  deprecia- 
tion of  the  value  of  the  real  estate  caused  by  the  ap- 
pellees in  the  maintenance  of  their  switch  engines 
aforesaid.  (2)  Appellants  are  each  entitled  to  recover 
from  appellees  the  amount  of  damage  caused  to  appel- 
lants by  the  injury  to  the  personal  property  or  injury 
to  the  rental  value  of  said  houses.  (3)  Appellants  are 
not  entitled  to  an  injunction  against  the  maintenance 
by  the  appellees  of  said  switch  engines  upon  their  said 
tracks  at  any  point  between  the  north  side  of  North 
street  in  said  city  and  a  line  running  east  and  west 
through  the  north  end  of  the  ash  pit  of  the  Pennsylvania 
company  lying  immediately  east  of  the  junction  of  the 
tracks  of  the  appellees  railroad  companies. 

Appellants  assigned  as  error  the  first  and  third  con- 
clusions of  law,  and  appellees  as  cross-error  the  second 
conclusion. 

In  the  complaint  there  is  no  charge  of  negligence  in 
the  maintenance  and  operation  of  the  switching  engines, 
nor  is  there  any  charge  that  their  maintenance  or  oper- 
ation at  night  in  the  manner  and  place  where  the  same 
are  maintained  and  operated  was  unnecessary  or  un- 
reasonable in  the  discharge  of  the  duties  of  appellees 
to  the  public.  It  appears  by  the  special  findings  of  fact 
that  the  tracks  involved  and  the  use  of  the  switching 
engines  thereon  are  a  part  of  the  necessary  and  essen- 
tial operation  of  the  appellees'  railroads  as  public  util- 
ities in  the  city  of  Kokomo,  which  city  is  a  manufacturing 
and  industrial  center  of  rapid  growth  in  the  past  few 
years.  Appellants'  counsel  in  oral  argument  commented 
at  length  upon  the  growth  of  the  city  and  the  increase 
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of  the  railroad  traffic.  This  growth  has  made  neces- 
sary' the  construction  of  appellees'  switch  tracks  and 
the  use  of  the  switch  engines  thereon  in  the  manner 
as  described  in  the  special  findings.  It  clearly  appears 
by  the  findings  that  the  vicinity  involved  is  a  railroad 
and  manufacturing  district  within  which  territory  the 
appellees  have  been  operating  their  railroads  for  many 
years,  dating  back  to  a  time  when  the  land  now  occu- 
pied by  appellants'  residence  was  vacant  ground.  It 
does  not  appear  by  the  plat  with  the  record  and  in  the 
briefs  that  there  are  any  other  dwelling  houses  in  the 
immediate  locality  of  this  railroad  and  manufacturing 
district. 

Appellees  had  the  general  power  under  the  statute  to 

erect  and  maintain  all  buildings  and  station  facilities 

necessary  for  efficient  service  to  the  public  §5195 

1.  Bums  1914,  Acts  1911  p.  136,  and  certainly  the 
switch  tracks  near  the  station  with  the  switch 
engines  thereon  ready  for  immediate  use  were  necessary 
for  such  efficient  service,  and  by  implication  were  in- 
cluded in  the  grant.  Romer  v.  St  Pavl  City  R.  Co, 
(1899),  75  Minn.  211,  77  N.  W.  825,  74  Am.  St.  455; 
Black  V.  Philadelphia  R.  Co.  (1868),  58  Pa.  249;  Lake 
Shore,  etc.,  R.  Co.  v.  Baltimore,  etc.,  R.  Co.  (1894),  149 
111.  272,  37  N.  E.  91;  Wooley  v.  Grand,  etc.,  R.  Co. 
(1880),  83  N.  Y.  121. 

Appellants  rely  upon  the  case  of  Baltimore,  etc.,  R. 
Co.  V,  Fifth  Baptist  Church  (1883) ,  108  U.  S.  317, 2  Sup. 
Ct  719,  27  L.  Ed.  739,  but  in  that  case  a  railroad  com- 
pany had  located  its  engine  house  and  machine  shop  im- 
mediately adjoining  a  church  edifice,  which  was  at  the 
time,  and  for  years  theretofore  had  been,  used  as  a 
place  of  worship.  It  had  erected  sixteen  smoke  stacks 
lower  than  the  windows  of  the  church.  The  hammer- 
ing in  the  shop,  the  whistles,  bells,  the  cinders  and 
smoke,  and  offensive  odors  created  a  constant  disturb- 
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ance  of  the  religious  service.  The  roundhouse  could 
just  as  well  have  been  located  somewhere  else.  It  was 
properly  held  that  the  church  was  entitled  to  damages. 
The  case  belongs  to  the  class  of  cases  including  round- 
houses, sandhouses,  coal  bins,  coal  chutes,  etc.,  herein- 
after mentioned  in  the  quotation  from  Louisville,  etc., 
Terminal  Co.  v.  LeUyett  (1904),  114  Tenn.  368,  85  S. 
W.  881, 1  L.  R.  A.  49,  and  is  readily  distinguished  from 
the  instant  case. 

Appellants  have  cited  the  case  of  Louisville,  etc., 
Terminal  Co.  v.  LeUyett,  supra,  which  we  have  read  with 
interest,  and  from  which  we  quote  as  follows :  'Tracks 
were  laid  in  front  of  the  property  in  controversy,  and 
about  225  feet  from  it,  as  early  as  1851  or  1852,  and 
the  entire  traffic  and  travel  of  the  Nashville,  Chat- 
tanooga, &  St.  Louis  Railway  and  Louisville  &  Nashville 
Railroad  to  and  from  the  south  passed  over  these  tracks. 
With  the  increase  of  travel  and  traffic,  the  cars  have 
been  caused  to  pass  more  frequently  than  when  the 
roads  first  commenced  operations,  and  other  tracks  have 
been  laid  entering  into  the  terminal  station,  and  pass- 
ing through  it,  in  order  to  accommodate  the  increase. 
When  the  first  tracks  were  laid,  the  property  now  in 
controversy,  as  well  as  that  contiguous,  was  vacant. 
With  the  growth  of  the  city  this  space  has  been  occupied 
and  residences  have  been  erected.  Thus  both  the  travel 
and  traffic  of  the  roads,  as  well  as  the  growth  of  the 
locality,  have  gone  hand  in  hand.  We  are  of  the  opin- 
ion, that,  in  so  far  as  the  growth  and  increase  of  travel 
and  traffic  into  and  through  the  station  has  brought 
discomfort  to  plaintiff,  he  is  without  remedy.  In  other 
words,  the  roads  have  the  right  to  accommodate  their 
increasing  traffic  and  travel  without  liability,  so  long  as 
their  trains  are  operated  without  negligent  disregard 
of  the  comfort  and  usable  value  of  the  plaintiff's  prop- 
erty, and  for  this  purpose  to  lay  such  additional  tracks, 
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side  tracks  and  switches  into  and  through  the  station  as 
may  be  required  to  accommodate  such  travel  and  traffic, 
both  passenger  and  freight ;  and  it  is  only  for  the  addi- 
tional conveniences  of  roundhouses,  sandhouses,  coal 
bins,  coal  chutes,  and  the  switch  yards  and  tracks  nec- 
essary to  operate  such  additional  conveniences,  which 
might  be  located  elsewhere,  though  not  so  advantageous- 
ly, perhaps,  that  plaintiff  can  complain,  if  they  mate- 
rially damage  the  plaintiff's  property." 

So  in  the  case  at  bar  the  appellees'  railroads  were 
there  first,  and  the  district  had  been  devoted  wholly  to 

railroad  and  manufacturing  purposes.     If  appel- 
2.    lants  choose  to  invade  it  for  residential  purposes, 

they  do  so  at  their  own  risk,  and  they  must  take 
the  consequences.  McMorran  V.  Fitzgerald  (1895),  106 
Mich.  649,  64  N.  W.  565,  58  Am.  St.  511 ;  Gilbert  Y. 
Showemvan  (1871),  23  Mich.  448;  Doellner  v.  Tyncm 
(1869),  38  How.  Prac.  176;  Robenson  v.  Baugh  (1876), 
31  Mich.  290.  They  must  be  held  to  have  anticipated 
the  incidental  damages  resulting  from  smoke,  gases, 
fumes  and  noises  and  they  must  now  be  regarded  as 
damnum  absque  injuria.  Lake  Shore,  etc.,  R.  Co.  v. 
Chicago,  etc.,  R.  Co.  (1911),  48  Ind.  App.  584,  589,  92 
N.  E.  989,  95  N.  E.  596 ;  Dwenger  v.  Chicago,  etc.,  R. 
Co.  (1884),  98  Ind.  153;  Fink  v.  Cleveland,  etc.,  R.  Co. 
(1914),  181  Ind.  539,  542,  105  N.  E.  116;  Pittsburgh, 
etc.,  R.  Co.  V.  Welch  (1894),  12  Ind.  App.  433,  445,  40 
N.  E.  650 ;  Citizens  TeU  Co.  v.  Fort  Wayne,  etc.,  R.  Co. 
(1913),  53  Ind.  App.  230,  100  N.  E.  309,  Ann.  Cas. 
1916A  132;  Pittsburgh,  etc.,  R.  Co.  v.  Lamm  (1916), 
61  Ind.  App.  389,  397,  112  N.  E.  45;  Roman  Catholic 
Church,  etc.,  V.  Pennsylvania  R.  Co.  (1913),  207  Fed. 
897,  125  C.  C.  A.  629,  L.  R.  A.  1915E  623 ;  Taylor  V. 
Chicago,  etc.,  R.  Co.  (1915),  85  Wash.  592,  148  Pac. 
887,  L.  R.  A.  1915E  634;  Beseman  V.  Pennsylvania  R. 
Co.   (1888),  50  N.  J.  L.  235,  13  Atl.  164;  CarroU  V. 
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Wisconsin,  etc.,  Co.  (1889),  40  Minn.  168,  41  N.  W.  661; 
St.  Louis,  etc.,  R.  Co.  V.  Shaw  (1906),  99  Tex.  559,  92 
S.  W.  30,  6  L.  R.  A.  (N.  S.)  245,  122  Am.  St.  663; 
Matthias  v.  Minne^^polis,  etc.,  R.  Co.  (1914),  125  Minn. 
224, 146  N.  W.  353,  51  L.  R.  A.  (N.  S.)  1017. 

Having  reached  this  conclusion,  it  is  unnecessary  to 
consider  other  questions  presented. 

The  judgment  is  affirmed  as  to  appellants'  assign- 
ment of  errors  and  reversed  as  to  appellee's  assignment 
of  cross-errors,  with  instructions  to  the  trial  court  to 
restate  its  second  conclusion  of  law  in  harmony  with 
this  opinion,  and  to  render  judgment  for  appellees  ac- 
cordingly. The  costs  of  this  appeal  are  taxed  to  appel- 
lants, and  the  cost  of  the  appeal  in  cause  No.  10361  are 
taxed  to  the  appellees,  railroad  companies. 


Terre  Haute,  Indianapolis  and  Eastern  Trac- 
tion CbMPANY  V.  ElLSBURY. 

[No.  9,689.     Filed  June  27,  1919.     Rehearing  denied  December 
12,  1919.    Transfer  denied  November  17,  1920.] 

1.  Street  Railroads. — Grossing  Accidents. — Discovery  of  Peril. 
— Duty  of  Motomuvn. — Instructions. — ^An  instruction  that  it  is 
a  motorman's  duty,  on  discovering  a  person's  peril  at  a  cross- 
ing, to  stop  his  car,  if  possible,  to  avoid  inflicting  injury,  is 
erroneous,  since  he  owes  only  the  duty  to  use  every  reason- 
able means  to  prevent  the  threatened  injury,    pp.  169, 174. 

2.  Trial.  —  Instructions.  —  Assumption  of  Facts.  —  Last  Clea/r 
Chance. — ^In  an  action  for  injuries  sustained  at  a  street  rail- 
road crossing,  an  instruction  assuming  that  plaintiff,  when  near 
the  track,  was  in  a  position  of  danger,  was  erroneous  as  in- 
vading the  province  of  the  jury.    pp.  170, 172. 

8.  Street  Railroads. — Crossing  Accidents. — Last  Clean'  Chance. 
— Constructive  Knowledge  of  Peril. — Instructions. — ^In  an  ac- 
tion for  injuries  sustained  at  a  street  railroad  crossing,  it  was 
error  to  instruct  on  the  theory  of  last  clear  chance  based  on 
constructive  knowledge  by  the  motorman  of  plaintiff's  peril, 
where  the  chance  of  the  plaintiff  to  avoid  the  injury  was  later 
than  that  of  the  motorman.    p.  178. 
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4.  Tbial. — Instructions.  —  Applicability  to  Case.  —  Last  Clear 
Chance. — ^Instructions  on  last  clear  chance  not  addressed  to  any 
theory  of  the  complaint  nor  to  any  evidence  given  in  the  case, 
are  erroneous,    p.  175. 

From  Shelby  Circuit  Court;  Alonzo  Blair,  Judge. 

Action  by  Francis  M.  Ellsbury  against  the  Terre 
Haute,  Indianapolis  and  Eastern  Traction  Company. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Reversed. 

David  E.  Watson,  Hord  &  Adams  and  W.  H.  Latta, 
for  appellant. 

Charles  B.  Clarke,  Walter  C.  Clarke  and  Albert  Wray, 
for  appellee. 

Enloe,  J. — ^This  was  an  action  by  appellee  to  recover 
damages  for  injuries  sustained  by  being  struck  by  one 
of  appellant's  cars  at  a  highway  crossing. 

The  cause  was  tried  upon  an  amended  complaint  in 
one  paragraph,  to  which  the  appellant  answered  by  gen- 
eral denial.  The  trial  resulted  in  a  verdict  for  appellee, 
and  appellant  unsuccessfully  moved  for  a  new  trial.  The 
only  assigned  error  relied  upon  in  this  court  is  the  ac^ 
tion  of  the  trial  court  in  overruling  the  motion  for  a 
new  trial. 

Appellant  in  its  brief,  under  "Points  and  Author- 
ities," assails  two  of  the  instructions  given  by  the  court 
to  the  jury  as  being  erroneous,  viz.,  instructions  Nos.  15 
and  24. 

Instruction  No.  15  so  given  was  as  follows:  "It  is 
the  duty  of  those  in  charge  of  an  interurban  car,  and 
particularly  the  motorman  in  operating  such  car,  ap* 
proaching  a  frequented  crossing  of  a  highway,  to  exer- 
cise ordinary  care  and  diligence  to  ascertain  whether  the 
track  ahead  is  clear,  and  it  is  his  duty  to  give  the  track 
ahead  such  attention  as  will  enable  him,  in  the  exercise 
of  ordinary  care,  to  know  its  condition,  and  to  avoid,  if 
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possible,  inflicting  injury  to  a  person  in  a  dangerous 
position,  or  in  peril.  If  you  find  from  the  evidence 
that,  upon  the  day  and  at  the  time  of  the  accident,  it 
was  clear,  and  the  view  at  the  point  where  it  occurred 
was  unobstructed,  so  that  the  motorman  could  have  seen 
plaintiff  on  or  near  the  track,  if  he  had  exercised  ordi- 
nary diligence,  and  further  find  that  the  motorman  had 
knowledge  of  the  conditions  existing  at  the  place  of  the 
collision,  and  he  could  have  seen  the  plaintiff's  peril  in 
time  to  have  stopped  the  car  and  prevented  the  acci- 
dent by  the  exercise  of  reasonable  care,  then  I  instruct 
you  that  his  failure  to  do  so,  thus  causing  the  injury, 
would  constitute  negligence  upon  the  part  of  the  com- 
pany, defendant,  and  you  should  find  for  the  plaintiff, 
unless  you  further  find  that  plaintiff,  by  his  own  negli- 
gence caused,  or  contributed  to  the  injury  complained 
of." 

In  the  first  part  of  this  instruction  the  court  attempts 
to  state  the  law  as  to  the  duty  of  a  motorman  as  to  ob- 
serving and  knowing  the  condition  of  the  track 

1.  ahead  of  the  car,  etc.,  and  it  plainly  tells  the  jury 
that  it  is  the  duty  of  such  motorman,  upon  dis- 
covering danger  ahead,  or  a  person  in  a  dangerous  posir 
tion,  or  in  peril,  to  stop  his  car,  if  possible,  to  avoid 
inflicting  injury  upon  such  person. 

This  instruction  was  an  attempted  statement  of  the 
law  as  applied  to  cases  coming  within  the  doctrine  of 
last  clear  chance.  In  the  case  of  Indianapolis  Traction, 
etc.,  Co.  V.  Croly  (1913),  54  Ind.  App.  566,  579,  96  N. 
E.  973,  978,  98  N.  E.  1091,  the  court  in  speaking  of  the 
application  of  this  doctrine  said :  'There  is  a  general 
duty  resting  upon  a  person  in  charge  of  a  street  car 
to  use  care  to  prevent  injury  to  all  persons  and  prop- 
erty with  which  it  is  likely  to  come  in  contact,  and  such 
care  must  be  proportionate  to  the  danger  incident  to  its 
operation.    This  duty  is  a  general  one,  and  rests  upon 
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the  motorman  at  all  times  and  under  all  circumstances 
during  the  time  he  is  operating  such  car ;  but  the  duty 
to  take  particular  precautions  to  prevent  injury  to  a 
particular  person,  who,  by  want  of  duexare  on  his  part, 
has  exposed  himself  to  immediate  threatened  danger, 
or  is  about  to  do  so,  is  a  special  duty  which  arises  out 
of  the  exigencies  of  l^e  situation.  It  is  the  failure  to 
discharge  this  particular  duty,  which  gives  room  for  the 
application  of  the  doctrine  of  last  clear  chance,  by  which 
the  company,  in  such  a  case,  is  held  liable  to  a  person, 
who,  by  want  of  due  care,  has  exposed  himself  or  his 
property  to  the  danger  of  receiving  such  injury.  The 
particular  situation  of  the  parties  prior  to  the  injury 
must  be  such  as  to  give  rise  to  this  special  duty  to  the 
particular  person  injured,  some  appreciable  time  be- 
fore the  injury  occurs,  ♦  ♦  ♦  From  the  time  the 
emergency  arises  until  the  injury  occurs,  the  motorman 
must  use  every  reasonable  means  to  prevent  the  threat- 
ened injury.*'  (Our  italics.)  This  instruction  was 
therefore  erroneous  as  to  the  statement  of  the  duty  of 
appellant's  motorman,  upon  discovering  a  person  in  a 
position  of  peril. 

The  latter  part  of  said  instruction  evidently  was  in- 
tended to  relate  to  the  supposed  facts  of  the  case,  within 
the  issues  and  evidence  adduced.    It  will  be 
2.    noted  that,  as  to  the  position  or  location  of  ap- 
pellee at  a  time  just  prior  to  the  accident,  it  is 
in  the  alternative,  the  disjunctive  "or"  being  used.  This 
has  the  effect  of  making  this  instruction  double,  of  com- 
bining two  instructions  in  one,  in  one  of  which  instruc- 
tions the  appellee  would  be  located  "on''  the  track, 
and  in  the  other  "near"  the  track.    It  is  the  effect  of 
this  instruction  as  it  relates  to  the  latter  position — 
"near  the  track" — ^that  we  wish  to  now  notice.    In 
effect,  it  told  the  jury  that:     "If  you  find  from  the  evi- 
dence that  upon  the  day  and  at  the  time  of  the  accident 
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it  was  clear,  and  the  view  at  the  point  where  it  occurred 
was  unobstructed,  so  that  the  motorman  could  have  seen 
plaintiff  near  the  track,  if  he  had  exercised  ordinary 
diligence,  and  further  find  that  the  motorman  had 
knowledge  of  the  conditions  existing  at  the  place  of  the 
collision,  and  that  he  could  have  seen  plaintiff's  peril  in 
time  to  have  stopped  the  car  and  prevented  the  acci- 
dent, by  the  exercise  of  reasonable  care,  then  I  instruct 
you,"  etc.  This  instruction  is  clearly  erroneous  by  rea- 
son of  the  assumption  therein  contained.  The  jury,  by 
this  instruction,  were  not  required  to  find  whether  the 
appellee,  while  "near  the  track,"  was,  or  was  not,  in  a 
position  of  peril,  real  or  apparent.  Under  the  authority 
of  the  Croly  case,  supra,  and  in  fact  under  all  the  author- 
ities, no  special  duty  could  arise  in  favor  of  appellee, 
and  against  the  appellant,  until  appellee  was  in  such 
position  of  peril  and  so  discovered  by  the  servant  of  ap^ 
pellant.  Whether  the  appellee,  while  near  said  track, 
was  in  a  "situation  of  peril"  was  an  essential  fact  for 
the  determination  of  the  jury,  and  the  court  also  erred 
in  assuming  this  fact,  and  thereby  invading  the  prov- 
ince of  the  jury. 

As  said  in  the  Croly  case,  supra,  there  is  a  general 
duty  resting  on  the  motorman  to  observe  persons  and 
property  with  which  his  car  is  likely  to  come  in  contact, 
but  if  this  general  duty  should  be  extended  to  the  point 
where  it  would  become  a  special  duty,  and  thereby  bring 
all  such  cases  as  the  instant  one  under  this  instruction 
within  cases  now  falling  within  the  doctrine  of  last  clear 
chance,  as  now  applied,  the  effect  of  such  extension 
would  be  to  entirely  wipe  out  and  destroy  the  doctrine 
of  contributory  negligence.  This  instruction  not  only 
assumes  that  the  appellee  was  in  a  position  of  peril 
"near  the  track,"  but  would  hold  the  company  liable  for 
the  failure  of  the  motorman  to  discover  such  peril,  by 
the  use  of  ordinary  care,  although  the  situation  of  ap- 
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pellee  near  said  track,  so  far  as  this  record  discloses, 
was  not  such  at  the  time  said  car  was  approaching  his 
said  location  as  to  probably  in  any  way  interfere  with 
the  operation  or  safety  of  said  car,  or  safety  of  pas- 
sengers thereon,  whose  safety  was  of  first  concern  to 
said  motorman  at  said  time. 

Instruction  No.  24,  also  complained  of  by  appellant, 
was  as  follows:  "If  you  find  from  the  evidence  that 
plaintiff  was  riding  on  a  wagon,  and  was  on  or  near 
defendant's  tracks,  and  that  the  defendant's  interurban 
car  was  approaching,  and  that  the  motorman  in  charge 
of  such  car  saw  said  wagon,  or  the  horses  hitched 
thereto,  on,  or  near  the  track  of  defendant's  railroad  in 
front  of  said  car,  or  by  the  exercise  of  due  care  could 
have  seen  said  wagon  or  horses,  and  saw,  or  by  tiie 
exercise  of  ordinary  care  could  have  seen  that  the  occu- 
pant of  said  wagon  was  in  apparent  peril,  then  it  was 
the  duty  of  said  motorman  to  stop  said  car  or  slacken 
the  speed  thereof  so  as  to  avoid  a  collision,  if  it  was 
possible  to  stop  said  car  or  slacken  the  speed  of  the 
same.'^     (Our  italics.) 

This  instruction  like  the  one  heretofore  considered  is 

double.     It  considers  the  appellee  as  having  been  in 

either  of  two  places,  viz.,  on  the  track  of  appeU 

2.  lant,  or  near  the  track  of  appellant.  No  distinc- 
tion is  made,  as  to  the  duty  of  appellant's  servant, 
the  motorman,  in  charge  of  said  car,  as  to  these  posi- 
tions. By  this  instruction  the  jury  were  told  that,  if 
the  motorman  in  charge  of  the  car  saw  the  wagon, 
or  the  horses  hitched  thereto,  near  the  track  of  appel- 
lant's railroad,  in  front  of  said  car,  or  by  the  exercise 
of  due  care  could  have  seen  said  wagon,  or  the  horses, 
and  saw,  or  by  the  exercise  of  ordinary  care  could  have 
seen  that  the  occupant  of  said  wagon  was  in  apparent 
peril,  then  it  was  the  duty,  etc.  This  instruction  was 
evidently  given  as  being  addressed  to  the  doctrine  of 


MAY  TEftM,  1920.  173 

Terre  Haute,  etc,  Traction  Co.  v.  EUsbury— 74  Ind.  App.  167. 

last  clear  chance.  It  is  bad  for  several  reasons.  It 
assumes  that  appellee  was  in  peril,  when  he  and  his 
team  were  "near  the  track.'*  How  near  the  track  we 
are  not  told,  neither  are  we,  in  any  way,  in  the  record 
before  us  informed  as  to  the  character  of  the  peril. 
The  record  shows  without  contradiction  that  on  the  day 
in  question  appellee  was  using  his  wagon  and  team  as- 
sisting in  hauling  com  and  in  filling  a  silo,  located  a 
short  distance  from  where  he  was  struck  and  injured; 
that  he  had  a  "hay  frame"  on  his  wagon,  upon  which  to 
load  the  com  and  haul  it  to  the  cutter;  that  he  had  just 
unloaded  his  load  and  started  to  the  field  north  of  the 
tracks  of  appellant  for  another  load ;  that  he  drove  out 
of  the  barnyard  gate  and  turned  north  into  the  high- 
way crossing  appellant's  track;  that  it  was  about  4 
o'clock  p.m.  and  the  time  for  the  regular  limited  car 
of  appellant,  going  east ;  that  the  car  which  struck  the 
appellee  was  appellant's  regular  limited  4  o'clock  car; 
that,  for  some  distance  west  of  said  crossing,  appellant's 
track  going  east  is  down  grade ;  that  said  car  was  run- 
ning at  least  thirty-five  to  forty  miles  per  hour  (the 
complaint  charges  sixty  miles  per  hour) ;  that  said  high- 
way approaching  said  crossing  from  the  south  is  com- 
paratively level;  that  from  a  point  thirty-three  or 
thirty-four  feet  south  of  said  crossing,  the  rails  of  ap- 
pellant's track  could  be  seen  for  a  distance  of  400  to  500 
feet  to  the  west,  and  a  person  walking  on  said  track,  or 
a  car  approaching,  from  said  point,  could  be  seen  500 
to  600  feet. 

The  record  is  absolutely  silent,  so  far  as  appellee's 
case  is  concerned,  as  to  any  care  whatever  on  his  part 
on  approaching  this  crossing.     No  witness  even 
8.    intimates  in  his  testimony  concerning  the  acci- 
dent that  the  appellee  stopped,  looked,  listened,  or 
gave  any  attention  whatever  to  his  safety  in  approach- 
ing said  crossing  until  he  was  practically  in  the  act  of 
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crossing  the  same.  One  witness  for  the  appellee,  who 
was  working  near  the  crossing,  testified  that,  when  she 
heard  the  car  whistling  the  danger  signals,  she  looked 
up,  and  that  appellee  was  standing  up  in  his  wagon, 
whipping  his  horses  to  get  across;  in  this  she  is  cor- 
roborated by  two  witnesses  who  testified  for  appellant, 
but  who  place  the  point  at  which  he  began  to  whip  his 
horses  as  about  twenty  feet  before  he  reached  the  track, 
and  the  car  was  then  only  about  200  feet  away.  Con- 
sidering the  speed  at  which  this  car  was  shown  to  have 
been  running,  there  is  no  evidence  even  tending  to  show 
that  the  car  could  have  been  stopped  and  the  collision 
avoided  after  the  motorman  saw  the  appellee  approach- 
ing said  crossing.  No  testimony  was  offered  upon  that 
proposition.  It  was  not  within  the  case  as  attempted 
to  be  made  by  the  appellee.  This  was  not  a  case  where 
the  motorman  could  be  charged  with  constructive  knowl- 
edge of  the  danger  of  appellee.  Before  actually  enter- 
ing upon  the  track,  knowing  the  crossing  as  the  record 
shows  he  did,  he,  had  be  been  exercising  due  care  and 
caution  for  his  own  safety,  for  aught  that  appears  in 
this  record,  could  have  stopped  his  team  and  prevented 
the  accident.  His  chance  to  avoid  injury,  had  he  been 
in  the  exercise  of  proper  care  and  caution  for  his  own 
personal  safety,  as  shown  upon  the  record,  was  even 
later  than  any  chance  the  motorman  could  have  had  in 
the  case.  Indianapolis  Traction,  etc.,  Co.  v.  Davy 
(1915),  57  Ind.  App.  532,  103  N.  E.  1098. 

Lastly,  the  jury  were  told  in  this  instruction  that  it 
was  the  duty  of  the  motorman  to  stop  his  car  and  avoid 

collision,  "if  it  were  possible  so  to  do.''     (Our 
1.    italics.)     This  is  not  the  law.    Even  if  it  should 

be  conceded  that  under  the  facts  of  this  case 
there  arose  the  duty  for  the  motorman  to  stop  the  car 
to  avoid  injuring  appellee,  yet  that  duty  only  required 
him  to  exercise  reasonable  care  in  an  endeavor  to  ac- 
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complish  that  end.  This  instruction  puts  the  limit  at 
possibility,  and  left  it  to  the  jury  to  say  whether  or  not 
it  was  possible.  In  cases  like  this,  the  motorman  is 
called  upon  to  act  instantly;  he  has  no  time  to  weigh 
and  consider  the  matter  and,  even  though  he  should  do 
what  a  reasonably  prudent  man  would  have  done  under 
the  particular  circumstances  of  the  case,  yet,  if  his 
judgment  was  at  fault,  if  he  made  a  mistake  of  methods 
or  means,  the  master  would  be  liable.  If  by  error  of 
judgment,  in  the  emergency  of  an  impending  collision, 
he  set  the  brakes  a  little  too  tight,  thereby  causing  the 
wheels  to  lock  and  slide  on  the  rails,  thereby  reducing 
the  area  of  friction  on  the  wheels,  whereby  the  car  trav- 
els farther  than  it  would  have  done  had  such  wheels  not 
been  locked,  such  mistake  of  judgment  on  his  part 
would  fix  the  master's  liability  to  one  injured  thereby. 
This  cannot  be  the  law.  Corporations  can  only  employ 
human  agents,  mortal  men,  to  act  for  them  in  the  con- 
trol of  such  agencies,  and  infallibility  of  judgment  has 
not  been  accorded  to  man ;  that  is  reserved  to  Deity,  and 
he  has  not  as  yet  taken  control  of  such  human  agencies 
as  railroads  to  operate  them. 

The  language  of  the  complaint  is,  as  to  the  charge 
of  negligence  therein   contained:     "Negligently   and 

carelessly  ran  and  operated  such  car  eastwardly 
4.    over  and  along  said  track  at  a  rapid  and  highly 

dangerous  rate  of  speed,  to  wit,  sixty  miles  an 
hour,  negligently  and  carelessly  failed  and  omitted  to 
sound  any  gong  or  ring  any  bell,  or  give  any  warning 
of  its  approach  *  *  *.  *  That  defendant's  motor- 
man  in  charge  of  said  car  saw,  or  could  have  seen  by 
the  use  of  due  diligence,  the  approach  of  plaintiff  upon 
defendant's  said  track,  and  said  motorman  could  have 
stopped  his  car  without  colliding  with  plaintiff  and  his 
said  wagon,  if  he  had  attempted  so  to  do.  That  plain- 
tiff's said  injuries  occurred  through  no  fault  or  negli- 
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gence  on  the  plaintiff's  part,  but  the  whole  fault  thereof 
was  due  to  the  negligence  of  defendant  and  its  said 
motorman,  in  running  said  car  at  said  point,  at  the 
rate  of  sixty  miles  per  hour,  without  sounding  any  gong, 
or  ringing  any  bell,  or  giving  any  warning  of  its  ap- 
proach," etc. 

The  averment  above  quoted,  that  "defendant's  motor- 
man,  ♦  ♦  ♦  saw,  or  could  have  seen,  ♦  ♦  ♦ 
the  approach  of  plaintiff  upon  defendant's  said  track, 
and  ♦  ♦  ♦  could  have  stopped  the  car,"  etc.,  is 
without  any  legal  force.  It  is  not  averred,  even  as  a 
conclusion,  that  appellee,  while  approaching  said  cross- 
ing, was  in  a  position  of  peril.  No  fact  or  facts  are 
alleged  showing  any  duty  resting  upon  said  motorman 
to  stop  said  car,  because  of  the  condition  or  situation 
of  appellee,  while  approaching  said  crossing.  The 
theory  of  the  complaint  is  that  the  appellant  was  run- 
ning and  operating  its  car  at  the  time  in  question  at 
such  a  high  and  dangerous  rate  of  speed  that  it  could 
not  have  been  stopped  and  the  injury  avoided.  This 
was  original  negligence,  and  as  such  charged  in  the  com- 
plaint as  being  the  cause  of  appellee's  injury.  The  fore- 
going instructions  are  not  addressed  to  any  theory  of  the 
complaint,  nor  is  there  any  evidence  to  which  they  can 
properly  be  said  to  have  been  addressed,  and  neither  of 
them  should  have  been  given,  for  this  reason  also. 

There  is  some  evidence  in  the  record  tending  to  sus- 
tain the  material  averments  of  the  complaint,  but,  for 
the  error  in  giving  the  above-numbered  instructions, 
this  cause  is  reversed  and  remanded,  with  directions  to 
sustain  appellant's  motion  for  a  new  trial  and  for  fur- 
ther proceedings. 

Batman,  C.  J.,  Nichols,  P.  J.,  and  Dausman,  J.,  con- 
cur. 

McMahan  and  Remy,  JJ.,  concur  in  result 
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Concurring  Opinion. 

McMahan,  J. — (dissenting  in  part)  I  agree  that  the 
giving  of  instruction  No.  24  constituted  reversible  error, 
but  the  majority  opinion  misconstrues  instruction  No. 
15  and  gives  it  a  strained  and  technical  construction 
when  it  says:  "It  plainly  tells  the  jury  that  it  is  the 
duty  of  such  motorman,  upon  discovering  danger  ahead, 
or  a  person  in  a  dangerous  position,  or  in  peril,  to  stop 
his  car,  if  possible,  to  avoid  inflicting  injury  upon  such 
person.'*  The  court  simply  and  correctly  informed  the 
jury  that  it  was  the  duty  of  the  motorman  to  use  ordi- 
nary care  to  know  the  condition  of  the  track,  and  to 
avoid  inflicting  injury  to  a  person  in  a  dangerous  posi- 
tion. The  jury  could  not  have  been  misled  by  this 
instruction  when  read  in  connection  with  instruction  No. 
23,  which  was  given  to  the  jury  at  the  request  of  ap- 
pellant, where  the  jury  was  informed  that,  when  the 
motorman  saw  a  person  driving  toward  the  track,  he 
had  a  right  to  presume  that  such  person  would  not  drive 
upon  the  track  and  into  a  place  of  danger  until  it  be- 
came apparent  to  the  motorman  "that  such  person  is 
about  to  or  will  drive  upon,  or  in  close  proximity  to  the 
car ;  then,  it  is  the  duty  of  the  motorman  to  slow  up  or 
stop  his  car,  if  it  is  possible  in  the  exercise  of  ordinary 
care,  and  prevent  a  collision." 

This  instruction  is  in  harmony  with  the  holding  of 
this  court  in  Citizens'  St  R.  Co.  v.  Lowe  (1894),  12 
Ind.  App.  47,  39  N.  E.  165,  where  the  court  said: 
"When  the  motorman,  or  those  in  charge  of  the  car,  see 
the  frightened  horse  and  the  vehicle  to  which  he  is  at- 
tached in  front  of  such  car  upon  the  same  track,  and 
that  the  occupants  of  the  conveyance  are  in  apparent 
peril,  due  care  requires  that  the  car  be  stopped  if  it  is 
possible  to  do  so.  In  such  a  case  it  is  required  of  those 
Vol.  74—12 
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in  charge  of  the  motor  to  slacken  the  speed,  and  if  nec- 
essary, to  avoid  injuryj  to  stop  the  car  entirely." 

There  is  no  dispute  or  conflict  in  the  evidence  in  so 
far  as  showing  that  the  appellee  was  in  a  position  of 
peril  just  before  he  was  struck  by  appellant's  can  The 
motorman  admits  that,  when  he  first  saw  appellee,  the 
car  was  from  300  to  400  feet  away  from  the  crossing, 
and  that  he  at  that  time  saw  the  appellee  whipping  his 
horses  in  an  effort  to  get  across  the  tracks,  at  which 
time  he  says  appellee  was  about  thirty-five  feet  from  the 
track.  He  therefore  knew  the  peril  of  appellee.  There 
was  no  error  in  the  court  assuming  that  appellee  was 
in  a  dangerous  position. 

Remy,  J.,  concurs  in  the  concurring  opinion.  * 


United  Brethren  Publishing  Establishment  v. 
Shaffer,  Treasurer  of  Huntington 

c!0unty,  et  al. 

[No.  9,874.    Filed  June  20,  1919.     Rehearing  denied  October  7, 
1919.    Transfer  denied  November  17,  1920.] 

1.  Taxation. — Exemptions. — Statutes, — Constnietion, —  Statutes 
exempting  persons  or  property  from  taxation  are  to  be  strictly 
construed,    p.  181. 

2.  Taxation. —  Exemptions. —  Charitable  Institutions. —  Church 
Publishing  House. — Giving  Net  Proceeds  to  Cha/rity. — ^Where  a 
church  publishing  establishment  is  operated  within  the  control, 
and  to  further  the  religious  work,  of  the  church  officers  and 
membership,  not  as  a  charitable  institution  but  at  a  profit, 
which  is  devoted  to  charitable  work  in  the  relief  of  traveling 
and  worn-out  preachers,  it  is  not  entitled  to  exemption  from 
taxation  under  §§10144,  10145  Bums  1914,  Acts  1893  p.  12, 
Acts  1891  p.  199,  §6.    p.  181. 

From  Huntington  Circuit  Court;  Samuel  E.  Cook, 
Judge. 

Action  by  the  United  Brethren  Publishing  Establish- 
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ment  against  Abner  H.  Shaffer,  as  treasurer  of  Hunt- 
ington county  and  another.  From  a  judgment  for 
defendants,  the  plaintiff  appeals.    Affirmed. 

Samuel  M.  Sayler  and  C.  K.  Lucas,  for  appellant. 
Chmde  Cline  and  Milo  Feightner,  for  appellees. 

Nichols,  P.  J. — ^The  appellant  filed  its  complaint 
against  appellees  in  the  Huntington  Circuit  Court,  the 
substantial  averments  of  which  are  that  the  appellant 
is  a  religious  and  charitable  institution  and  a  part  of 
the  church  of  the  United  Brethren  of  Christ,  and  for 
the  more  complete  prosecution  of  its  purposes  has  been 
incorporated  under  the  laws  of  the  State  of  Indiana,  as 
a  corporation  without  stockholders,  and  no  capital  stock 
has  been  issued  or  provided  for  by  the  articles  of  incor- 
poration thereof,  but  it  has  been  solely  incorporated  as 
a  part  of  said  church.  The  appellant,  through  its  of- 
ficers and  trustees,  is  under  the  direct  control  of  the 
general  conference  of  the  church,  and  its  ofiicers  and 
trustees  are  required  to  report  to  the  general  conference 
of  the  church.  It  has  been  clothed  with  powers  to  make 
by-laws  so  long  as  the  same  shall  not  conflict  with  the 
provisions  of  the  charter  of  the  appellant,  nor  with  the 
rules  of  the  church. 

The  appellant  is  engaged  in  the  publishing  of  a  church 
paper  called  "Christian  Servitor,"  and  numerous  Sun- 
day school  papers  and  literature  used  in  the  Sunday 
schools  of  the  church,  through  its  publications  furnish- 
ing a  means  of  communication  between  the  members  of 
the  church  in  its  religious  work. 

The  proceeds  of  the  appellant,  over  and  above  con- 
tingent expenses,  are  applied  to  the  benefit  of  traveling 
and  worn-out  preachers  and  their  widows  and  orphans, 
the  distribution  of  any  available  profits  of  the  publish- 
ing establishment  for  this  purpose  to  be  in  proportion 
to  the  number  of  regular  ministers  in  each  annual  con- 
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f  erence  who  are  itinerants,  according  to  the  "itinerant 
plan"  of  the  discipline.  It  is  the  duty  of  the  secretary 
of  the  annual  conference  each  year  to  report  to  the  pub- 
lishing agent  the  true  number  of  such  itinerants  as 
found  on  the  records  of  the  several  conferences;  also, 
the  name  and  address  of  the  conference  treasurer  ap- 
pointed to  receive  dividends  awarded  to  his  conference. 

The  trustees  and  officers  of  the  appellant  have  no 
power  to  divert  the  proceeds  from  the  above-mentioned 
purpose,  and  the  distribution  of  such  proceeds  as  pro- 
vided by  the  articles  of  incorporation  and  the  rules  and 
discipline  of  said  church  constitute  a  religious  and 
charitable  institution  under  the  laws  of  the  State  of 
Indiana,  and,  as  such,  all  the  real  estate  belonging  to 
the  appellant  which  is  used  for  the  above  and  foregoing 
named  purposes  and  the  personal  property  and  endow- 
ment and  interest  are  exempted  f  roin  taxation  under  the 
laws  of  the  State  of  Indiana. 

The  appellant  is  the  owner  of  two  certain  tracts  of 
real  estate  in  the  town,  now  city,  of  Huntington,  Hunt- 
ington county,  Indiana,  the  first  tract  of  which  is  used 
exclusively  for  the  purposes  set  forth  in  appellant's  com- 
plaint, to  wit,  the  publishing  of  a  church  paper  and 
church  and  Sunday  school  literature  and  religious 
knowledge  for  the  members  of  said  church,  and  for  the 
aforesaid  charitable  purposes.  The  last-described  tract 
of  land  has  been  acquired  for  the  purpose  of  erecting 
thereon  a  building  for  the  better  prosecution  of  its  afore- 
said charitable  purposes,  and  appellant  is  now  erecting 
such  building  on  said  real  estate,  but  the  same  has  not 
yet  been  completed.  The  appellant  has  personal  prop- 
erty and  an  endowment  fund  and  interest  for  the  above 
and  foregoing  purposes  and  uses. 

There  has  been  placed  on  the  tax  duplicates  of  the 
county  of  Huntington  the  above  and  foregoing  tracts  of 
real  estate,  and  the  personal  property  and  endowment 
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and  interest  has  been  placed  on  such  tax  duplicates,  and 
the  appellee  treasurer  of  said  county  is  threatening  to 
collect  the  taxes  thereon  for  the  year  1914,  and,  on  the 
refusal  of  the  appellant  to  pay  the  same,  is  threatening 
to  levy  on  such  property  and  sell  it,  to  the  great  and 
irreparable  damage  of  the  appellant.  The  appellee 
auditor  of  Huntington  county  is  threatening  to  put  all 
the  above  and  foregoing  real  estate  and  personal  prop- 
erty, endowment  and  interest,  on  the  tax  duplicates  of 
said  county  for  the  year  1915,  and  to  place  the  same  so 
that  the  treasurer  of  said  county  can  enforce  the  collec- 
tion of  taxes  upon  the  same,  unless  restrained  by  the 
court,  to  the  irreparable  damage  of  the  appellant. 
There  is  a  prayer  for  a  restraining  order,  a  temporary 
and  a  perpetual  injunction. 

The  appellees  filed  their  demurrer  to  this  complaint 
with  memorandum,  which  demurrer  was  sustained,  to 
which  ruling  of  the  court  the  appellant  excepted,  and 
failing  and  refusing  to  plead  further,  but  electing  to 
stand  by  its  complaint,  judgment  was  rendered  against 
the  appellant  that  it  take  nothing  by  reason  of  its  com- 
plaint. From  this  judgment  the  appellant  prosecutes 
this  appeal,  assigning  as  error  the  ruling  of  the  court  in 
sustaining  the  demurrer  to  its  complaint. 

Appellant  contends  that  under  §§10144,  10145  Bums 

1914  (Acts  1893  p.  12,  Acts  1891  p.  199,  §6)  it  is  such 

a  charitable  organization  that  it  is  exempt  from 

1-2.  taxation.  This  question,  however,  was  early 
submitted  to  the  Supreme  Court  of  this  state  in 
the  case  of  Orr  v.  Baker  (1853),  4  Ind.  86,  in  which 
case  it  was  held  that,  under  a  statute  similar  to  §§10144, 
10145,  supra,  which  statute  exempted  from  taxation  the 
lands  whereupon  every  building  erected  for  religious 
worship  is  situate,  not  exceeding  ten  acres,  it  was  not 
intended  to  include  any  part  of  the  land  which  is  di- 
verted to  secular  uses  or  gain.    It  was  held  in  that  case 
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that  such  exemptions  are  not  to  be  favored  by  the  courts, 
and  that  they  should  be  confined  to  the  specified  ob- 
jects, and  to  such  as  by  reasonable  intendment  the  leg- 
islature must  have  had  in  contemplation.  In  short,  the 
statute  which  exempts  persons  or  property  from  taxa- 
tion is  to  be  strictly  construed.  This  case  is  cited  with 
approval  in  the  case  of  City  of  IndianapoUs  V.  Grand 
Master,  etc.  (1865),  25  Ind.  518,  in  which  case,  apply- 
ing the  rule  of  strict  construction,  the  court  says  that 
"it  cannot  be  held  that  the  use  of  the  building  ♦  ♦  ♦ 
for  mercantile  purposes  is  a  use  by  a  charitable  institu- 
tion, within  the  meaning  of  the  statute,    *     *     *.'* 

In  Greenbiish  Cemetery  Assn.  v.  Van  Naita  (1912), 
49  Ind.  App.  192,  202,  94  N.  E.  899,  the  case  of  Orr  v. 
Baker,  swpra,  is  cited,  and,  speaking  with  reference  to 
that  case,  the  court  said :  "Considering  the  statute  and 
the  facts  of  that  case,  the  holding  that  the  part  of  the 
property  occupied  and  used  exclusively  for  business  pur- 
poses was  not  exempt  from  taxation  was  eminently  cor- 
rect" and  stating  that  the  same  principle  governed  in 
the  case  of  City  of  Indianapolis  v.  Grand  Master,  etc., 
supra. 

Without  discussing  or  citing  other  authorities,  we 
hold  that  it  is  not  enough  that  the  proceeds  of  the  busi- 
ness conducted  by  the  appellant  is  used  for  charitable 
purposes;  the  institution  itself  must  be  used  for  such 
purposes  and  must  itself  be  a  charitable  institution, 
and  not  one  organized  for  the  purpose  of  profit,  nof^ 
withstanding  the  fact  that  the  proceeds  or  profits  of  the 
business  are  devoted  to  a  most  worthy  charitable 
purpose. 

The  judgment  is  affirmed. 
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Gardner  et  al.  v.  Newbert  et  al. 

[No.  10^29.    Filed  November  17,  1920.] 

!•  Trade  Unions. — Expulsion  of  Members. — ReinstatemenL — 
Property  Rights  Involved, — Jurisdiction.— Courts, — The  courts 
have  jurisdiction  to  protect  a  monber  of  an  incorporated  or 
unincorporated  trade  union  from  unlawful  or  arbitrary  sus- 
pension or  expulsion  and  to  compel  reinstatement,  providing 
property  rights  involved,    p.  191. 

2.  Trade  Unions. — Property  Rights. — Benefits. — Process. — ^The 
rights  of  members  of  a  local  lodge  of  a  trade  union,  which  is 
possessed  of  property  worth  $4,000,  held  in  trust  for  its  mem- 
bers, and  who  are  entitled  to  death  and  disability  benefits,  are 
property  rights  which  would  be  lost  in  case  of  suspension  or 
expidsion,  and  are  such  vested  rights  that  they  cannot  be  dis- 
turbed without  charges  and  due  trial,    p.  191. 

3.  Trade  Unions. —  Suspension  of  Local  Lodge. —  Notice  and 
Hearing. — Rights  of  Members. — Resort  to  Coiurts. — The  at- 
tempted susi>ension  of  a  local  lodge  by  international  officers  of 
a  trade  union,  without  notice  to  its  members  or  any  oppor- 
tunity to  them  to  be  heard,  was,  as  to  such  members,  void, 
and,  as  their  legal  status  was  not  changed,  they  were  not  re- 
quired to  prosecute  any  appeal  within  the  order  before  resorting 
to  the  courts  for  relief  from  such  suspension,  which,  if  effective, 
necessarily  deprived  them  of  their  standing  and  property  rights 
in  the  order,    p.  192. 

4.  Judgments. — Motions  to  Modify. — Office. — The  office  of  a  mo- 
tion to  modify  a  judgment  is  not  to  totally  destroy  the  judg- 
ment if  sustained  but  to  so  correct  the  judgment  as  to  make  it 
in  harmony  with  the  finding,  and  it  cannot  be  made  to  per- 
form the  office  of  a  motion  for  new  trial,    p.  192. 

From  Lake  Superior  Court ;  Virgil  S.  Reiter,  Judge. 

Action  by  Harry  R.  Newbert  and  others  against 
George  Gardner  and  others.  From  a  judgment  for  the 
plaintiffs,  the  defendants  appeal.    Affirmed. 

L,  V.  Cravens,  Ihach,  Gdvit  &  Stinson,  T.  C.  Klotz  and 
McAleer,  Dorsey  &  Gillett,  for  appellants. 
William  J.  Whinery,  for  appellees. 

Nichols,  J. — ^This  action  was  by  appellees  against 
appellants  to  enjoin  them  from  interfering  with  appel- 
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lees  in  the  exercise  of  certain  alleged  rights  as  members 
of  the  local  lodge  known  as  Lakeside  Lodge  No.  39  of 
the  International  Brotherhood  of  Boiler  Makers  and 
Iron  Ship  Builders  and  Helpers  of  America,  and  for 
other  relief  as  appears  by  the  complaint,  the  substance 
of  which  is  hereinafter  set  out.  Demurrer  to  the  com- 
plaint was  overruled,  and  the  appellants,  electing  to 
stand  upon  the  ruling  of  the  court,  declined  to  plead  fur- 
ther, and  judgment  was  rendered  against  them,  from 
which  this  appeal  is  prosecuted. 

The  errors  relied  upon  for  reversal  are  the  action  of 
the  court  in  overruling  appellant's  motion  to  modify 
the  judgment,  and  the  court's  action  in  overruling  a 
separate  and  several  demurrer  of  appellants  to  the  com- 
plaint. Such  complaint  is  very  long,  covering  about 
forty-five  printed  pages  of  appellant's  brief.  The  sub- 
stance of  so  much  of  it  as  is  necessary  for  this  opinion 
is  as  follows:  Appellees  are  each  members  in  good 
standing  of  Lakeside  Lodge  No.  39  of  the  International 
Brotherhood  of  Boiler  Makers  and  Iron  Ship  Builders 
and  Helpers  of  America,  a  voluntary  association  organ- 
ized for  the  mutual  protection  of  the  trades  of  steam 
boiler  makers  and  iron  ship  builders  and  to  protect  the 
wage  workers,  and  institute  better  conditions  among 
their  fellow  craftsmen  who  belong  to  the  order.  The 
International  Brotherhood  was  organized  in  the  city  of 
Chicago,  Illinois,  October  1, 1880,  consisting  at  that  time 
of  nine  lodges.  On  September  1,  1893,  it  was  consoli- 
dated with  the  National  Brotherhood,  a  like  voluntary 
organization,  and  has  ever  since  acted  as  such  volun- 
tary association  for  the  purposes  hereinbefore  set  out. 
Said  International  Brotherhood  on  August  13,  1890, 
granted  a  charter  to  said  Lakeside  Lodge  No.  39  for  the 
organization  of  a  subordinate  lodge  in  South  Chicago, 
Illinois,  to  be  known  as  a  subordinate  lodge  under  the 
name  of  the  Lakeside  Lodge  No.  39.    Said  Lodge  No. 
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39  has  continued  as  such  local  subordinate  lodge  to  this 
date.  At  the  time  of  its  organization  said  lodge  was 
given  exclusive  jurisdiction  over  a  large  part  of  Cook 
county,  Illinois,  and  exclusive  jurisdiction  over  all  con- 
tract work  in  Lake  county,  Indiana.  The  headquarters 
of  said  lodge  were  in  South  Chicago  until  September  19, 
1917,  when,  by  resolution  of  the  Supreme  International 
Lodge  in  convention  assembled,  its  place  of  meeting  was 
changed  from  South  Chicago,  Illinois,  to  Whiting,  In- 
diana, and  it  was  given  exclusive  jurisdiction  only  of 
Lake  county,  Indiana.  Thereupon  it  was  moved  to 
Whiting,  Indiana.  It  has  a  membership  comprised  of 
appellees  consisting  of  243  members.  The  International 
Brotherhood  is  now  comprised  of  more  than  600  local 
lodges,  of  which  said  Lodge  No.  39  is  one.  The  gov- 
ernment of  said  lodges  is  vested  in  the  Supreme  Inter- 
national Lodge,  which  said  lodge  has  full  jurisdiction 
over  all  subordinate  lodges  and  is  the  highest  tribunal  of 
the  brotherhood.  The  charter  of  said  local  lodge  was 
reissued  to  it  October  11, 1909,  and  is  now  in  full  force, 
and  has  never  been  revoked  or  recalled  by  said  Interna- 
tional Lodge,  and  said  local  lodge  still  has  complete  ju- 
risdiction as  a  member  of  the  International  Brotherhood 
over  Lake  county,  Indiana.  The  executive  and  judicial 
powers  only  of  the  International  Lodge,  while  not  in 
session,  are  vested  in  an  International  Executive  Council 
of  the  brotherhood,  which  consists  of  an  international 
president,  assistant  president  and  all  of  the  interna- 
tional vice-presidents.  Such  executive  council  has 
among  its  powers  supervision  over  the  order  when  the 
International  Lodge  is  not  in  session.  It  has  power  to 
pass  on  any  subject,  proposition,  or  grievance,  and  to 
hear  and  determine  all  cases  of  appeals  from  the  deci- 
sions and  rulings  of  the  subordinate  lodges  and  inter- 
national president's  decision,  and  to  hear  and  determine 
all  charges  against  any  subordinate  lodge  or  against  any 
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officer  of  the  International  Lodge,  and  all  decisions 
of  council  are  final  unless  appeal  is  made  to  the  Inter- 
national Lodge  convention. 

The  constitution  of  the  -brotherhood  provides  for  the 
payment  of  death  benefits  to  all  members  who  are  now 
and  have  been  in  good  standing  continuously  as  follows : 
If  in  good  standing  for  at  least  one  year,  $50 ;  two  years' 
continuous  good  standing,  $100 ;  three  years'  continuous 
good  standing,  $150 ;  four  years'  continuous  good  stand- 
ing, $200;  five  years'  continuous  good  standing,  $250. 
There  is  a  provision  that  all  members  who  join  before 
they  are  fifty  years  of  age  may  be  exempt  from  dues 
upon  proper  application  after  they  are  sixty  years  of 
age.  There  is  a  further  provision  for  disability  benefit 
in  the  case  of  certain  accidents. 

The  constitution  provides  that  every  member  shall 
be  entitled  to  a  fair  trial  for  every  offense  involving  a 
fine,  reprimand,  or  suspension,  and  that  no  member  shall 
be  placed  on  trial  unless  chairges  specifying  the  of- 
fense signed  by  a  member  in  good  standing  have  been 
submitted  to  the  lodge  in  writing,  and  a  copy  of  the 
same  has  been  furnished  the  accused  member  so  as  to 
advise  him  of  the  nature  thereof  and  enable  him  to 
prepare  defense.  The  funds  and  property  of  the  sub- 
ordinate lodges  are  trust  funds  for  the  benefit  of  its 
members  and  shall  not  be  divided  in  any  manner  among 
the  members  of  the  lodge.  Upon  surrendering  the 
charter,  all  funds  must  be  forwarded  to  the  interna- 
tional secretary-treasurer,  fifty  per  cent,  of  the  same  to 
be  placed  to  the  credit  of  such  lodge  should  it  ever  be 
reorganized  at  that  point,  and  fifty  per  cent,  to  be  placed 
to  the  credit  of  the  general  fund.  Whenever  a  subordi- 
nate lodge,  from  any  cause,  lapses  or  surrenders  its 
charter,  or  is  expelled,  the  officers  must  forward  the 
seal,  charter,  supplies  and  funds  to  the  international 
secretary-treasurer. 
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Appellees  say  that  they  each  and  all  of  them  are  now 
and  have  for  many  years  last  past  been  members  in  good 
standing  of  said  International  Brotherhood  and  in  said 
Lakeside  Lodge  No.  39,  a  subordinate  lodge  of  said 
brotherhood,  and  that  ten  of  the  appellees,  naming  them, 
were  charter  members  of  said  Lodge  No.  39  and  have 
ever  since  continued  in  good  standing.  On  April  18, 
1918,  one  of  appellees  received  from  appellant  Louis 
Weyand,  acting  international  president,  the  following 
telegram: 

'^We  have  come  to  the  conclusion  that  the  officers 
and  members  of  lodge  thirty-nine  no  intention  of 
complying  with  the  orders  of  the  convention  or 
executive  council  therefore  you  will  hereby  officially 
notified  that  the  charter  of  Lodge  thirty-nine  stands 
revoked  upon  receipt  of  this  notice  any  due  stamps 
placed  on  members  due  books-  after  April  19,  1918, 
will  not  be  recognized.  By  the  officers  and  lodges 
of  the  International  Brotherhood  you  are  ordered 
to  notify  all  members  of  Lodge  thirty-nine  of  this 
notice  failure  on  your  part  will  be  cause  for  plac- 
ing responsibility  on  you  at  some  future  time  we 
are  asking  special  service  on  this  message  you  or- 
dered further  to  return  charter  to  Room  One  Law 
Building,  Kansas  City,  Kansas. 

Louis  Weyand, 
Acting  President." 

Since  receiving  said  telegram  appellants  Weyand,  At- 
kinson, Nolan,  Flynn,  Sheehan,  Dowd,  Merrigan,  Mc- 
Cutcheon,  Ryan,  Schmitt,  comprising  the  International 
Executive  Council  of  said  Brotherhood,  have  refused 
to  recognize  appellees  or  any  one  of  them  as  members  of 
said  brotherhood,  and  have  refused  to  recognize  said 
local  lodge  as  a  subordinate  lodge  thereof,  and  have  re- 
fused  to  receive  any  communication  from  appellees,  nof^ 
withstanding  the  fact  that  each  and  all  of  said  appellees 
were  during  all  of  said  time  in  good  standing,  and  have 
at  all  times  complied  with  the  rules,  regulations,  con- 
stitution and  by-laws  of  said  brotherhood  and  of  said 
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subordinate  Lodge  No.  39,  and  notwithstanding  the 
further  fact  that  the  officers  of  said  lodge  have  in  all 
respects  complied  with  the  rules,  regulations,  constitu- 
tion and  by-laws  of  said  brotherhood. 

Appellees  further  say  that  the  telegram  was  sent  by 
said  appellant  Weyand  without  authority,  and  without 
any  hearing  or  trial,  and  without  any  chance  to  be 
heard,  and  without  any  notice  or  any  charges  of  any 
kind  whatsoever  having  been  filed  against  appellees  or 
any  of  them,  or  against  said  Lodge  No.  39,  notwith- 
standing the  constitution  and  by-laws  of  the  brother- 
hood required  that  every  member  of  said  brotherhood 
shall  be  entitled  to  a  fair  trial  for  every  offense  charged 
against  him,  and  that  no  member  of  said  brotherhood 
shall  be  placed  on  trial  unless  charges  specifying  the 
offense,  if  any,  committed  by  him,  and  signed  by  a  mem- 
ber of  said  brotherhood  in  good  standing  have  been 
submitted  to  the  lodge  of  said  brotherhood  in  writing, 
and  a  copy  of  the  charges  has  also  been  furnished  to 
the  accused  member  so  as  to  advise  him  of  the  nature 
thereof,  and  to  enable  him  to  prepare  his  defense  there- 
to, and  that  such  charges  when  preferred  shall  be  re- 
ferred to  a  trial  committee  of  three  members,  and  that 
such  member  shall  be  tried  by  such  trial  committee,  and 
that  such  accused  member  shall  have  the  right  to  be 
represented  by  counsel  who  is  a  member  of  the  brother- 
hood. 

Appellees  have  repeatedly  requested,  demanded  and 
«  entreated  appellants  to  hear  appellees  and  to  give  them 
a  fair  and  impartial  trial  in  accordance  with  the  consti- 
tution and  by-laws  of  the  brotherhood  and  have  so  en- 
treated appellants  Weyand  and  Atkinson  as  acting 
international  president  and  assistant  international 
president,  respectively,  to  grant  said  lodge  a  hearing 
and  fair  and  impartial  trial,  but  that  such  request  has 
been  refused  and  that  appellees'  request  of  said  appel- 
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lant  Weyand  for  an  appeal  has  also  been  refused,  which 
appeal  is  guaranteed  to  them  by  the  constitution  and 
by-laws  of  the  brotherhood.  Appellees  have  continued 
to  pay  their  dues  to  said  subordinate  lodge  No.  39  in 
accordance  with  the  constitution  and  by-laws  of  the 
brotherhood  and  of  the  local  lodge  and  to  hold  their 
meetings  in  accordance  with  such  constitution  and  by- 
laws, but  appellants  have  refused  to  furnish  appellees 
or  said  lodge  any  supplies  whatsoever  when  requested 
so  to  do,  with  a  tender  of  the  proper  amount  in  payment 
of  such  supplies. 

Appellants,  as  a  part  of  their  scheme  to  unlawfully 
and  arbitrarily  excommunicate  appellees  from  the 
brotherhood,  have  attempted  the  organization  of  another 
lodge  in  said  Lake  county,  known  as  local  lodge  No. 
39,  which  is  now  purporting  to  hold  meetings  of  such 
other  lodge  from  time  to  time  in  the  city  of  Hammond, 
Lake  county,  Indiana,  under  said  name  of  Local  Lodge 
No.  39,  and  purporting  to  be  the  local  lodge  of  said 
brotherhood,  notwithstanding  the  complete  jurisdiction 
of  Lake  county  is  given  to  said  Lakeside  Lodge  No.  39. 
Appellees  say  that  such  attempt  by  appellants  is  illegal 
and  void  and  contrary  to  the  rights  and  privileges  of 
said  appellees  and  of  said  lodge.  Appellees  say  that 
the  acts  of  appellants  are  a  part  of  a  scheme  to  prevent 
appellees  from  enjoying  the  benefits  and  privileges  of 
the  brotherhood,  and  to  prevent  them  from  receiving 
death  and  disability  benefits  and  other  benefits  incident 
to  membership  in  said  brotherhood  as  hereinbefore  set 
out,  and  to  prevent  them  from  entering  the  employment 
of  persons  employing  union  labor  on  the  ground  that 
the  appellees  have  been  excommunicated  from  the 
brotherhood  and  that  they  are  in  danger  of  losing  their 
employment  where  they  are  now  employed,  and  of 
being  prevented  from  securing  other  emplojonent. 

Appellees  had  no  notice  or  knowledge  of  the  wrong- 
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f  ul  intention  of  appellant  Weyand  and  his  coappellants 
to  attempt  to  excommunicate  appellees  from  said 
brotherhood  until  the  receipt  of  the  telegram  hereinbe- 
fore set  out.  No  notice  or  any  hearing  of  any  kind  or 
character  had  been  given  them,  and  appellants,  unless 
restrained,  will  deprive  appellees  of  their  said  property 
rights  in  said  brotherhood  without  due  process  of  law. 

Said  Lakeside  Lodge  has  a  large  amount  of  personal 
property  of  the  value  of  $4,000,  which  is  the  joint  prop- 
erty of  appellees  held  by  said  subordinate  lodge  and  the 
officers  thereof  in  trust  for  apellees,  in  which  appellees 
are  jointly  interested,  and  on  said  April  18,  1918,  with- 
out notice  as  aforesaid,  said  appellant  Weyand  and  his 
coappellants  of  the  International  Executive  Council 
actuated  by  malice,  as  appellees  believe,  and  by  a  de- 
termination to  deprive  appellees  of  the  powers  invested 
in  them  by  their  charter  and  to  acquire  and  take  pos- 
session of  said  personal  property  and  funds,  attempted 
to  revoke  the  charter  in  the  manner  hereinbefore  set  out, 
which  was  illegal  and  unjust.  Appellees  say  the  act 
of  appellant  Weyand  in  attempting  to  revoke  said 
lodge's  charter  was  not  the  exercise  of  a  discretion  per- 
taining to  the  subjects  of  the  brotherhood  or  in  carry- 
ing out  its  purposes,  but  were  a  usurpation  of  power  by 
said  Weyand  and  his  coappellants  in  an  endeavor  to 
oppress  unjustly  and  illegally  appellees,  and  deprive 
them  of  the  benefits  of  said  brotherhood.  There  is  a 
prayer  for  a  mandatory  injunction  enjoining  the  fur- 
ther interference  with  appellees'  rights  as  members  of 
the  brotherhood  and  mandating  them  to  restore  appel- 
lees and  each  of  them  to  their  rightful  and  proper  place 
in  said  brotherhood,  the  same  as  they  existed  before  the 
time  of  sending  said  telegram. 

The  complaint  states  a  cause  of  action,  and  the  de- 
murrer thereto  was  properly  overruled. 

It  has  been  repeatedly  held  that  courts  have  jurisdic- 


MAY  TERM,  1920.  191 

Gardner  v.  Newbert — 74  Ind.  App.  183. 

tion  to  protect  a  member  from  unlawful  or  arbitrary 
suspension  or  expulsion,  or  of  proceedings  to 

1.  compel  reinstatement  to  membership  with  all  the 
rights  and  privileges  thereunto  belonging  to  a 

member  who  has  been  unlawfully  suspended  or  expelled, 
providing  property  rights  are  involved.  Martin,  Mod- 
em Law  of  Labor  Unions  §313.  Froelich  V.  Musicians, 
etc.,  Assn.  (1902),  93  Mo.  App.  383;  Otto  v.  Journey- 
men, etc..  Union  (1888),  75  Cal.  308, 17  Pac.  117,  7  Am. 
St.  156. 

This  doctrine  applies  with  equal  force  to  unincorpo- 
rated unions  and  to  those  which  are  incorporated. 
Martin,  Modei:n  Law  of  Labor  Unions  §313;  Lysaght 
V.  St.  Louis,  etc.,  Assn.  (1893),  55  Mo.  App.  538;  Weiss 
V.  Musical,  etc.,  Union  (1899),  189  Pa.  446,  42  Atl.  118, 
69  Am.  St.  820. 

It  is  averred  in  the  complaint  that  Lakeside  Lodge 

No.  39  is  possessed  of  property  of  the  value  of  about 

$4,000,  which  it  holds  in  trust  for  appellees,  and 

2.  of  which  appellants  seek  to  deprive  appellees,  and 
that  there  is  a  provision  in  the  constitution  and 

by-laws  of  the  brotherhood  that  entitles  members  in 
good  standing  to  death  benefits  and  disability  benefits. 
These  are  property  rights  which  must  be  lost  to  the 
member  in  event  of  suspension  or  expulsion  from  the 
order,  and  they  are  such  vested  rights  as  cannot  be  dis- 
turbed without  charges  and  due  trial.  Neai  V.  Hutch- 
eson  (1916),  160  N.  Y.  Supp.  1007;  Mesisco  V.  Giuliano 
(1906),  190  Mass.  352,  76  N.  E.  907;  Holmes  v.  Brovm 
(1917) ,  146  Ga.  402,  91  S.  E.  408 ;  Froelich  V.  Musicians, 
etc.,  Assn.,  supra. 

Such  a  rule  of  law  must  certainly  prevail  when  it  is 
fcontended,  as  in  this  case  by  appellees,  that  all  of 
the  members  were  in  good  standing  and  have  at  all 
times  complied  with  the  rules,  regulations,  constitution 
and  by-laws  of  the  brotherhood,  and  of  their  subordinate 
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lodge,  and  that  the  officers  of  such  subordinate  lodge 
have  in  all  respects  complied  with  the  rules,  regulations, 
constitution  and  by-laws  of  the  brotherhood. 

It  is  averred  in  the  complaint  that  the  appellees  had 

no  notice  whatever  of  the  intended  suspension  of  their 

lodge  and  of  its  members  until  the  receipt  of  the 

3.  telegram  above  set  out  from  the  acting  interna- 
tional president.     It  has  been  repeatedly  held 

that  the  expulsion  or  suspension  of  a  member  from  a 
fraternal  benefit  association  without  notice  or  oppor- 
tunity to  be  heard  is  void.  The  suspension  being  void, 
appellees'  legal  status  was  not  changed,  and  they  were 
not  required  to  prosecute  an  appeal  within  the  order  be- 
fore resorting  to  the  courts  for  relief.  FaZes  v.  Musi- 
dans',  etc.,  Union  (1917),  40  R.  I.  34,  99  Atl.  823; 
Holmes  V.  Brown,  supra;  Hall  V.  Supreme  Lodge,  etc. 
(1885),  24  Fed.  450;  Pratt  v.  Amalgamated  Assn.,  etc. 
(1917),  50  Utah  472,  167  Pac.  830.  In  the  case  at  bar 
the  attempted  suspension  was  of  a  local  lodge,  but  such 
suspension,  if  effective,  of  necessity  deprived  appellees 
of  their  standing  and  benefits  and  property  rights  in  the 
order.  In  the  case  of  Kehoe  v.  Leonard  (1917),  176 
App.  Div.  626,  163  N.  Y.  Supp.  357,  it  was  held  that 
a  local  union  could  not  be  suspended  and  its  members 
deprived  of  their  standing  and  rights  to  sick,  death  and 
strike  benefits  with  all  other  membership  rights, 
through  the  fiat  of  the  acting  general  president.  This 
case  is  directly  in  point  as  applied  to  the  facts  in  the 
case  at  bar.  An  instructive  case  note  is  also  found  in 
Engel  v.  Walsh  (1913),  45  L.  R.  A.  (N.  S.)  353.  See 
Martin,  Modem  Law  of  Labor  Unions  §313  et  seq.  for 
further  discussion  of  the  principles  involved  in  this  case. 
The  motion  to  modify  the  judgment  was  properly 
overruled.  Had  it  been  sustained,  the  effect  would 

4.  have  been  to  totally  destroy  the  judgment  as  ren- 
dered.   This  is  not  the  office  of  a  motion  to  mod- 
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ify,  but  its  office  is  to  so  correct  the  judgment  as 
to  make  it  in  harmony  with  the  finding  of  the  court. 
Appellants  seek  to  make  their  motion  perform  the  office 
of  a  motion  for  a  new  trial.  This  it  cannot  do.  Hannah 
V.  DarreU  (1881),  73  Ind.  465;  Strange,  Admr.,  V. 
Tyler  (1883),  95  Ind.  396;  Dorsey  v.  Dorsey  (1902),  29 
Ind.  App.  248,  63  N.  E.  475;  Southern  Surety  Co.  V. 
State,  ex  rel.  (1920),  ante  31,  128  N.  E.  622. 
Judgment  is  affirmed. 


Orange  County  Farmjsrs  Fire  Association  v. 

Frost. 

[No.  10,553.    Filed  November  17,  1920.] 

1.  Insurance. — Actions  on  Policies. — Defenses, — Notice  of  AS' 
sessment, — Pleading, — An  answer  that  the  policy  was  not  in 
force  because  of  the  failure  of  insured  to  pay  an  assessment, 
which  omits  any  averment  that  notice  of  such  assessment  was 
actually  received  by  insured,  is  insufficient,    p.  195. 

2.  Appeal. —  Hcurmless  Error, —  Departure, —  Pleading. —  Where 
matter  used  as  a  basis  of  recovery  in  one  paragraph  of  com- 
plaint is  set  up  by  reply  as  a  waiver  of  a  defense  pleaded  to 
another  paragraph  of  the  complaint,  the  departure,  if  any,  is 
harmless,    p.  197. 

3.  Pleading.  —  Reply,  —  Departure.  —  Instunmee,  —  Where  one 
paragraph  of  a  complaint  in  an  action  on  a  policy  set  up  as 
a  separate  cause  of  action  an  agreement  by  insurer  to  pay  in- 
sured if  he  would  forbear  enforcement  of  his  claim  for  sixty 
days,  the  use  of  such  facts  by  reply  as  a  waiver  to  a  defense 
set  up  by  answer  to  another  paragraph  of  the  complaint  is  not 
a  departure,    p.  197. 

From  Lawrence  Circuit  Court;  James  A.  Cox,  Judge. 

Action  by  John  M.  Frost  against  the  Orange  County 
Farmers  Fire  Association.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Affirmed. 

Bayless  Harvey  and  John  H.  Edwards,  for  appellant. 
W.  H.  TaXbott  and  Brooks  &  Brooks,  for  appellee. 
Vol.  74—13 
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Nichols,  J. — ^The  complaint  in  this  action  by  appel- 
lee against  appellant  was  in  two  paragraphs.  The  first 
alleges  that  appellee  was  the  owner  of  certain  buildings 
in  Orange  county,  Indiana,  which  were  destroyed  by  fire 
on  March  1,  1917 ;  that  he  was  insured  by  a  policy  is- 
sued to  him  by  appellant  against  loss  by  fire  of  said 
buildings,  and  seeks  a  recovery  on  the  fire  insurance 
policy.  The  second,  with  averments  similar  to  the  aver- 
ments of  the  first  paragraph,  avers  further  that  after 
the  fire  it  was  agreed  between  appellee  and  appellant 
that  if  appellee  would  forbear  the  collection  of  his  claim 
for  loss,  appellant  would  pay  the  same  in  sixty  days 
from  the  time  of  the  agreement,  and  seeks  a  recovery 
on  the  alleged  agreement. 

Appellant's  second  paragraph  of  answer,  with  other 
averments,  quotes  from  the  company's  constitution  to 
the  effect  that  "in  case  of  loss  he  (the  treasurer)  shall 
promptly  notify  each  member  of  the  association  of  the 
amount  of  his  assessment,"  and  from  the  by-laws  to  the 
effect  that  "any  member  of  this  association  who  fails  or 
refuses  to  pay  his  or  her  assessment  within  thirty  days 
of  the  loss  shall  forfeit  their  insurance  in  case  they  were 
to  meet  with  a  loss  while  thus  delinquent,"  and  then 
avers  that  prior  to  September  25,  1916,  certain  losses 
had  occurred  for  the  payment  of  which  an  assessment 
was  made,  and  that  appellee's  quota  thereof  was  $5.15 ; 
that  on  said  September  25,  1916,  the  treasurer  of  said 
association  notified  all  members,  including  appellee,  of 
such  assessment,  and  of  the  amount  due  from  them  re- 
spectively, and  at  the  time  of  pajrment,  which  notice  was 
in  writing,  was  correctly  addressed  to  appellee  at  the 
place  of  residence  given  by  him  to  appellant  for  the 
sendinjr  of  such  notices  to  him,  and  at  the  postoffice  of 
his  actual  residence,  was  sufficiently  and  properly 
stamped,  was  deposited  in  the  mails  of  the  United  States 
by  said  treasurer,  was  received  by  appellee  in  due  and 
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regular  course  of  the  mails  without  any  delay  except 
that  taken  for  regular  delivery  of  mail ;  but  that  appel- 
lee wholly  failed  to  pay  said  assessment,  or  any  part 
thereof,  made  no  offer  of  pajrment  of  said  assessment, 
or  any  part  thereof,  and  wholly  ignored  said  assessment 
until  after  his  property  was  damaged  and  destroyed  by 
fire,  when  he  offered  to  pay  his  assessment,  which  offer 
appellant  declined  and  refused  to  accept  because  it  had 
not  been  made  before  said  fire.  Appellee's  demurrer 
to  this  paragraph  of  answer  was  overruled. 

Appellant's  third  paragraph  of  answer  was  in  sub- 
stance like  the  second,  omitting  therefrom  the  averment 
that  the  notice  was  received  by  appellee  in  due  and  regu- 
lar course  of  mail,  etc.,  and  adding  thereto  that  such 
notice  was  never  returned  to  appellant,  or  its  treasurer, 
or  any  other  person  or  official,  after  it  was  mailed,  and 
the  further  averment  of  its  custom  to  so  notify  its  mem- 
bers, including  appellee,  at  all  times  since  its  organiza- 
tion in  1897,  and  to  notify  them  in  no  other  way.  Ap- 
pellant's fourth  paragraph  of  answer  is  in  substance 
like  the  third,  with  the  additional  averment  that  appel- 
lee knew  of  the  fires  and  losses  for  which  the  assessment 
was  made,  that  an  assessment  was  a  necessity;  that 
such  assessment  had  been  made  and  was  being  collected ; 
that  he  was  subject  to  assessment;  that  when  an  assess- 
ment was  made  it  was  made  against  all  members ;  that 
he  knew  that  an  assessment  had  been  made  against 
him;  that  if  he  did  not  pay  it  he  would  become  delin- 
quent and  his  policy  suspended;  that  he  made  no  in- 
quiry of  any  kind  whatever;  and  that  the  period  for 
the  payment  of  his  assessment  had  expired  for  more 
than  four  months. 

Appellee's  demurrer  to  each  the  third  and  fourth 
paragraphs  of  answer  was  sustained,  and  of  this 

1.  action  of  the  court  appellant  complains.  The 
second  paragraph  of  answer  contains  an  averment 
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that  the  notice  was  actually  received  by  appellee,  while 
the  third  and  fourth  paragraphs  omit  this  averment, 
and  the  question,  therefore,  is  whether  either  of  these 
paragraphs  is  sufficient  without  such  averment.  We 
quote  from  Schmidt  v.  German  Mut.  Ins.  Co.  (1891), 
4  Ind.  App.  340,  30  N.  E.  939,  as  follows :  "Where  one 
is  entitled  to  notice  by  the  terms  of  a  contract  and  had 
not  stipulated  that  it  may  be  given  through  the  mails  or 
some  other  mediumship,  he  is  entitled  to  actual  notice, 
and  anjrthing  short  of  this  is  equivalent  to  no  notice  at 
all.  This  rule  is  firmly  intrenched  in  the  jurisprudence 
of  this  country."  Numerous  authorities  are  cited  sus- 
taining the  holding.  In  Merriman  V.  Keystone,  etc., 
Asm.  (1893),  138  N.  Y.  116,  83  N.  E.  738,  it  is  held 
that,  where  service  of  notice  by  mail  is  not  authorized, 
an  insurer  using  the  mail  to  convey  notice  takes  the 
risk  that  the  notice  shall  reach  the  person.  The  case 
of  Kavandugh  v.  Insurance  Co.  (1906),  117  Tenn.  33, 
96  S.  W.  499,  7  L.  R.  A.  (N.  S.)  253,  10  Ann.  Cas.  680, 
with  its  case  note,  so  thoroughly  discusses  the  question 
involved,  and  cites  so  many  authorities,  that  it  seems 
unnecessary  further  to  consider  it  here.  We  quote  from 
that  authority  as  follows:  ''It  is  said  in  the  present 
case  that  the  custom  had  been  to  give  notice  by  mail, 
and  that,  when  a  letter  was  properly  posted,  all  of  the 
requisites  of  the  custom  were  complied  with.  This  is 
not  a  sound  view.  All  of  the  previous  letters  had 
reached  their  destination,  and  had  conveyed  the  infor- 
mation they  were  designed  to  convey.  The  custom  was 
not  merely  to  mail,  but  to  give  notice  by  mail,  to  actually 
convey  the  information  intended  to  be  delivered  by  that 
means.^' 

In  McCorkle  v.  Tex.  Benevolent  Assn.  (1888) ,  71  Tex. 
149,  8  S.  W.  516,  the  custom  was  to  notify  by  mail,  and 
the  court  held  that  a  reasonable  construction  of  the  by- 
laws required  that  notice  should  be  in  fact  given  to  a 
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member  before  a  forfeiture  would  result  from  a  failure 
to  pay  dues,  and  that  mailing  to  a  member  through  a 
postoflSce  was  not  such  notice. 

It  is  averred  in  the  fourth  paragraph  of  answer  that 
api)ellee  knew  of  the  fires  and  losses,  and  that  assess- 
ments were  necessary,  and  that  they  were  made.  There 
is  no  averment  as  to  how  he  knew,  and  we  cannot  as- 
sume that  he  had  such  information  in  a  regular  way 
from  appellant.  He  cannot  be  bound  by  hearsay  and 
rumor.  "Information  from  a  third  party  of  the  fact 
which  the  notice  concerns  does  not  constitute  notice  of 
such  fact,  nor  is  it  such  knowledge  thereof  as  obligates 
him  to  act  thereupon  at  his  peril,  or  to  reasonably  put 
him  upon  inquiry.''  2  Joyce,  Insurance  (2d  ed.)  §1328; 
29  Cyc  171.  Hannum  v.  WaddiU  (1896),  135  Mo.  153, 
36  S.  W.  616.  The  averments  of  the  third  and  fourth 
paragraphs  of  answer  were  of  evidential  facts  which  the 
jury  might  very  properly  consider  in  determining 
whether  actual  notice  had  been  received,  but  the  direct 
averment  that  the  notice  had  been  actually  received  as 
averred  in  the  second  paragraph  was  necessary  in  the 
pleading.  All  facts  averred  in  the  third  and  fourth 
paragraphs  tending^  to  prove  actual  notice  were  ad- 
missible under  the  second  paragraph.  There  was  no 
error  in  sustaining  the  demurrer  to  each  of  the  third 
and  fourth  paragraphs  of  answer. 

Appellant  complains  that  the  court  erred  in  overrul- 
ing its  demurrer  to  appellee's  fifth  paragraph  of  reply 

to  the  second  paragraph  of  answer.    This  para- 
2-3.  graph  of  reply  avers  in  substance  that  appellee, 

on  May  1,  1917,  presented  his  claim  for  loss,  and 
that  it  was  allowed  by  appellant  in  the  sum  of  $1,460, 
and  an  assessment  for  the  payment  thereof  made ;  that, 
at  the  time  of  such  presentation  and  allowance,  there 
was  a  dispute  and  controversy  between  appellant  and 
appellee  as  to  the  liability  of  appellant,  whereupon  it 
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was  agreed  that,  if  appellee  would  wait  and  forbear  in 
the  collection  of  said  loss,  and  to  settle  dispute  and  con- 
troversy, appellant  would  allow  said  claim,  and  make 
said  assessment  to  pay  the  same,  in  sixty  days  from  that 
time,  and  that  appellant  did  there  and  then  allow  said 
claim  and  make  said  assessment,  and  appellee  did  there 
and  then  agree  to  wait  and  did  wait  and  forbear  for 
said  period  to  collect  his  said  claim.  Appellant  con- 
tends that  the  paragraph  of  reply  was  a  departure,  con- 
stituting new  matter  not  in  issue  under  the  complaint, 
and  that,  if  pleaded,  it  should  be  a  part  of  the  complaint. 
If  appellant's  contention  is  right,  we  do  not  see  that  he 
is  harmed,  for  such  matter  is  the  basis  of  the  second 
paragraph  of  complaint,  it  having  there  been  pleaded 
as  a  new  contract  upon  which  appellee  seeks  a  recov- 
ery. While  such  an  agreement  with  a  valid  considera- 
tion may  be  the  basis  of  an  action  as  in  the  second 
paragraph  of  complaint,  we  see  no  reason  why  it  may 
not  also  constitute  a  waiver  of  a  defense  such  as  is  set 
up  in  the  answer  to  the  first  paragraph  of  complaint. 
Supreme  Tribe,  etc.  V.  Hall  (1900),  24  Ind.  App.  816, 
56  N.  E.  780,  79  Am.  St.  262;  Palmer  V.  Hayes  (1887), 
112  Ind.  289,  18  N.  E.  882. 

The  demurrer  to  the  fifth  paragraph  of  reply  was 
properly  overruled. 

In  appellant's  motion  for  a  new  trial  the  only  errors 
presented  are  the  giving  of  certain  itistructions.  There 
is  no  claim  that  the  verdict  was  not  sustained  by  suf- 
ficient evidence,  or  that  it  was  contrary  to  law.  With 
the  principle  of  law  established  that  the  ultimate  fact 
that  appellee  actually  received  the  notice  must  be  proved 
to  the  satisfaction  of  the  jury  and  that  the  burden  is 
on  appellant  so  to  prove  it,  we  have  examined  the  in- 
structions, and  find  no  reversible  error  in  giving  any 
one  of  them.    The  judgment  is  affirmed. 
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Spencer  Light,  Heat  and  Power   Company  v. 
Board  of  C!ommissioners  of  Owen  County. 

[No.  10,515.    Filed  November  17, 1920.] 

1.  Damaoss. — CcUadatian  by  Jury, — Electricity, — ^In  an  action 
to  recover  overcharge  caused  by  a  defective  meter,  where  the 
amount  of  light  used  per  month  was  substantially  the  same 
during  the  periods  involved  before  and  after  the  installation 
of  a  correct  meter  and  where  the  bills  for  current  showed  that 
the  defective  meter  had  registered  at  about  the  same  rate  at 
all  times,  the  jury  was  authorized  to  calculate  the  difference 
between  the  average  monthly  charges  before  and  after  the 
installation  of  the  correct  meter  in  determining  the  amount  of 
the  verdict,    p.  200. 

2.  Affeai«. —  Review, —  Evidence, —  Sufficiency. —  Where  the  evi- 
dence would  have  justified  a  much  larger  verdict  than  that 
returned,  the  latter  is  fully  sustained  by  the  evidence,    p.  200. 

3.  Evidence. —  Inference  Upon  Inference, —  Basis  of  Proved 
Fact, — ^An  inferred  fact  may  become  the  basis  of  another  fact, 
yet  in  the  beginning  of  the  line  of  inferences  there  must  be 
found  a  proved  or  loiown  fact.    p.  201. 

4.  Eijx^tbicity'. — Defective  Meter, — Action  for  Overcharge, — Evi- 
dence.— In  an  action  to  recover  overcharges  for  electric  cur- 
rent caused  by  a  defective  meter,  evidence  of  the  number  and 
character  of  lights  and  the  bills  rendered  therefor,  both  before 
and  after  the  new  meter  was  installed,  was  admissible  on  the 
issue  as  to  whether  the  old  meter  was  creeping  or  fast  during 
all  the  time  of  its  use.    p.  202. 

From  Monroe  Circuit  Court ;  Robert  W.  Miers,  Judge. 

Action  by  the  board  of  commissioners  of  Owen 
county,  Indiana,  against  the  Spencer  Light,  Heat  and 
Power  Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

Homer  Elliott,  S.  C.  Kivett  and  Miller  &  Blair,  for 
appellant. 

WiUis  Hickam,  Herbert  Hicham  and  Willis  Hicham, 
Jr.,  for  appellee. 

Remy,  J. — ^This  appeal  is  from  a  judgment  in  favor 
of  appellee  for  $741.94,  in  an  action  to  recover  over- 
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charges  alleged  to  have  been  paid  by  appellee  because 
of  a  defective  meter  installed  and  maintained  by  appel- 
lant in  the  Owen  county  courthouse.  The  only  assigned 
error  is  the  court's  action  in  overruling  appellant's  mo- 
tion for  a  new  trial;  and  the  only  reasons  for  a  new 
trial  which  are  properly  presented  for  our  consideration 
are:  (1)  The  verdict  of  the  jury  is  not  sustained  by 
sufficient  evidence;  and  (2)  error  in  the  admission  of 
certain  evidence. 

The  evidence  discloses  that  appellant  installed  a  meter 
in  the  basement  of  the  courthouse,  and  began  to  light 

the  courthouse  with  electricity  on  June  11,  1911. 
1-2.   The  number  of  lights  placed  in  the  entire  building 

at  first  was  262,  which  number  was  never  in- 
creased, but  gradually  diminished.  From  July  11, 1911, 
to  June  1, 1916,  appellant  charged  against,  and  collected 
from,  appellee  the  total  sum  of  $2,020.39,  which  was  an 
average  of  $36.09  per  month.  During  this  entire  period 
appellee  was  protesting  that  the  monthly  bills  were  too 
much,  and  paid  the  same  under  protest.  In  May,  1916, 
at  the  request  of  appellee,  a  representative  of  the  Public 
Service  Commission  of  Indiana  made  an  inspection 
of  the  meter  and  found  from  such  inspection,  and  re- 
ported to  appellee,  that  the  meter  had  been  running  fast 
1.5  per  cent,  on  heavy  loads,  2.9  per  cent,  on  one-half 
loads,  and  23.5  per  cent,  on  light  loads.  The  bills  of 
appellant  showed  that  the  meter  had  been  registering 
at  about  the  same  rate  during  all  of  the  time  prior  to 
May  30, 1916,  the  date  on  which  a  meter  that  registered 
correctly  had  been  installed.  After  the  installation  of 
the  new  meter,  and  for  a  period  of  twenty-three  months, 
the  bills  for  electric  current  used  in  lighting  the  court- 
house aggregated  only  $194,  or  $8.43  per  month,  al- 
though the  amount  of  light  used  per  month  was,  during 
all  of  the  time  from  July  11,  1911,  substantially  the 
same.    It  will  be  observed  that  the  difference  between 
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the  average  monthly  charge  of  $8.43  after  the  installa- 
tion of  the  new  meter,  and  of  the  said  monthly  charge 
of  $36.09  while  the  old  meter  was  in  use,  was  $29.64. 
By  this  calculation,  which  under  the  evidence  the  jury 
was  authorized  to  make,  the  verdict  might  have  been 
much  larger  than  that  returned.  The  verdict  is  there- 
fore fully  sustained  by  the  evidence.  See  New  York, 
etc.,  Power  Co.  v.  Long  Island,  etc.,  Constniction  Co. 
(1908),  123  App.  Div.  552,  108  N.  Y.  Supp.  176. 

It  is  next  urged  by  appellant  that  it  was  error  on  the 
part  of  the  trial  court  to  admit  in  evidence  the  testimony 
of  certain  witnesses  as  to  the  number  and  size  of  the 
lights  used  in  lighting  the  courthouse,  the  number  of 
hours  they  were  used,  and  the  bills  rendered  for  such 
lights,  after  the  defective  meter  was  replaced  by  the  new 
one.  Appellant  concedes  that  the  old  meter,  when  in- 
spected in  May,  1916,  was  defective  and  running  fast, 
and  that  the  new  meter  installed  May  30,  1916,  regis- 
tered  correctly  at  that  time;  but  it  is  contended  by 
appellant  that,  since  the  evidence  does  not  show  that 
the  new  meter  had  been  tested  from  time  to  time  dur- 
ing the  twenty-three  months  after  it  had  been  installed, 
the  action  of  the  court  is  error,  for  the  reason  that  such 
evidence  formed  the  basis  for  a  conclusion  that  the  old 
meter  was  defective  at  all  times,  which  conclusion  could 
only  be  reached  by  building  inference  upon  inference. 

The  expression  that  "an  inference  upon  an  inference 

will  not  be  permitted"  is  not  an  accurate  statement  of 

the  law.    Wigmore  in  his  valuable  treatise  on  the 

3.  Law  of  Evidence  has  said:  "There  is  no  such 
rule ;  nor  can  there  be.  *  *  *  The  fallacious 
and  inpracticable  limitation,  originally  put  forward 
without  authority,  must  be  taken  as  valid  only  for  the 
particular  evidentiary  facts  therein  ruled  upon."  1 
Wigmore,  Evidence  §41.  In  Cleveland,  etc.,  R.  Co.  v. 
Starks  (1915),  58  Ind.  App.  341,  106  N.  E.  646,  this 
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court  correctly  states  the  rule  to  be  "that  while  the  in- 
ferred fact  may  become  the  basis  of  another  inferred  fact, 
yet  in  the  beginning  of  the  line  of  inferences,  there  must 
be  found  a  proven  or  known  fact."  See  also  Pvblic  Sav. 
Ins.  Co.  V.  Greenwald  (1918),  68  Ind.  App.  609,  118  N. 
E.  556,  121  N.  E.  47. 

Under  the  issues  in  this  case,  it  was  for  the  jury  to 

find  what  amount,  if  anyihingf  was  due  appellee  because 

of  the   alleged   overcharge   for   electricity.    If 

4.  there  had  been  an  overcharge  each  month  from 
July  11, 1911,  to  May  30, 1916,  as  claimed,  it  was 
because  the  meter  was  creeping  or  fast  during  all  of 
that  time.  On  this  issue  the  facts  as  to  the  number  and 
character  of  the  lights,  together  with  the  bills  rendered 
therefor,  both  before  and  after  the  new  meter  was  in- 
stalled, were  properly  admitted  in  evidence.  The 
weight  of  such  evidence,  and  the  inferences  to  be  drawn 
therefrom,  were  for  the  jury. 

The  judgment  is  affirmed. 


Michigan  City  Car  Company  v.  Estfam. 

[No.  10,376.     Filed  November  17,  1920.] 

Injunction.  —  Against  Legal  Proceedings,  —  Release,  —  Where 
there  is  no  danger  of  a  multiplicity  of  suits,  the  further  prose- 
cution of  an  action  at  law  cannot  be  enjoined  by  reason  of  the 
prior  execution  by  the  plaintiff  of  a  release  of  the  damages 
complained  of,  since  the  release  may  be  pleaded  in  defense  of 
the  action. 

From  Laporte  Superior  Court ;  Hurry  L.  Crumpacker, 
Judge. 

Action  by  the  Michigan  City  Car  Company  against 
George  Estfam.  From  a  judgment  for  defendant,  the 
plaintiff  appeals.    Affirmed. 
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C  R.  Collins,  J,  B.  Collins  and  Grant  Crumpacker,  for 
appellant. 

Robert  Moore,  Andrew  J.  Mickey  and  Norman  F. 
Wolfe,  for  appellee. 

Nichols,  J. — ^This  was  an  action  by  appellant  against 
appellee  to  enjoin  the  prosecution  of  an  action  by  appel- 
lee against  appellant  for  damages  in  the  Laporte 
Superior  Court. 

The  complaint  in  substance  avers  that,  in  September, 
1914,  appellee  was  in  the  employ  of  appellant,  working 
in  its  car  factory  at  Michigan  City.  While  so  employed, 
appellee  was  engaged  in  swinging  a  sledge  hammer, 
when  he  was  injured  in  the  eye.  The  parties  afterward 
engaged  in  negotiating  over  the  matter,  appellee  claim- 
ing damages,  and  appellant  claiming  no  liability.  The 
negotiations  resulted  in  the  execution  by  the  parties  of 
an  agreement  of  settlement.  The  parties  afterward 
carried  out  this  agreement  of  settlement  and  appellee 
executed  his  release  in  accordance  with  the  agreement 
and  delivered  it  to  appellant,  releasing  it  of  any  and  all 
liability.  That  afterwards  appellee  brought  an  action 
against  the  appellant  for  damages  claimed  to  have  re- 
sulted from  the  said  accident  and  in  violation  of  the 
agreement  and  in  violation  of  the  release  so  executed 
in  conformity  with  the  terms  of  said  agreement.  That 
such  action  will  result  in  irreparable  worry  and  great 
injury  to  appellant,  to  its  fair  name  and  credit,  and  to 
its  business  and  good  reputation,  and  this  action  is 
brought  to  enjoin  the  further  prosecution  of  such  suit 
so  prosecuted  in  violation  of  said  agreement. 

A  demurrer  to  the  complaint  for  want  of  facts  with 
memorandum  was  sustained,  and  this  ruling  of  the  court 
is  presented  as  error.  Many  propositions  are  presented 
and  discussed  by  appellant,  but,  as  we  view  this  case, 
we  do  not  need  to  consider  them.    There  was  no  error 
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in  the  court's  ruling.  The  facts  pleaded  in  appellant's 
complaint  may  be  pleaded  by  way  of  answer  in  the  ac- 
tion pending  in  the  Laporte  Circuit  Court. 

In  High,  Injunctions  (4th  ed.)  §89,  it  is  stated 
that  it  may  be  laid  down  as  a  general  rule  that  legal 
proceedings  will  not  be  enjoined  on  grounds  of  which 
the  person  aggrieved  may  avail  himself  in  defense  of 
the  action  at  law.  This  principle  is  recognized  in  the 
following  cases.  Hartman  V.  Heady  (1877),  57  Ind. 
545;  Palmer  V.  Hayes  (1884),  93  Ind.  189;  Murtin  V. 
Orr  (1884),  96  Ind.  27;  Board,  etc.  V.  Dickinson  (1900), 
153  Ind.  682,  53  N.  E.  929 ;  Taylor  V.  City  of  Craw  fords- 
ville  (1900),  155  Ind.  403,  58  N.  E.  490;  McKee  V.  Totun 
of  Pendleton  (1904),  162  Ind.  667,  69  N.  E.  997. 

There  is  no  averment  of  threats  to  bring  other  ac- 
tions, nor  do  the  facts  suggest  danger  of  a  multiplicity 
of  suits.  We  can  see  no  reason  why  the  rights  of  ap- 
pellant as  presented  by  its  complaint  cannot  be  fully  de- 
termined by  proper  pleading  in  the  action  at  law  in  the 
circuit  court.    Judgment  is  affirmed. 


Marshall  v.  Marshall. 

[No.  10,605.    Filed  November  17,  1920.] 

Appeal. —  ReviewJ- —  Evidence, —  Weight  and  Sufficiency. — ^Where 
the  trial  court's  finding  is  supported  by  some  evidence,  although 
in  part  conflicting,  it  is  conclusive  on  appeal,  the  appellate 
court  not  being  required  to  weigh  conflicting  evidence. 

From  Franklin  Circuit  Court;  Chester  E.  Roberts, 
Judge  Pro  Tern. 

Action  between  Edgar  S.  Marshall  and  Elizabeth 
Marshall.  From  the  judgment  rendered,  the  former  ap- 
peals.   Affirmed. 

A.  J.  Ross  and  /.  N.  McCarty,  for  appellant. 
M .  P.  Hubbard,  for  appellee. 
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Enloe,  P,  J. — ^The  only  question  presented  for  our 
consideration  on  this  appeal  relates  to  the  sufficiency  of 
the  evidence  to  sup!)ort  the  finding  of  the  trial  court. 

There  is  evidence  in  the  record  to  support  said  find- 
ing, and,  while  some  of  the  evidence  is  conflicting,  we 
are  not  required  to  weigh  it.  The  finding  and  judgment 
of  the  trial  court  is  conclusive  thereon.  Rtu>ff  V.  Dower- 
mm  (1919),  69  Ind.  App.  460,  122  N.  E.  361;  Dann- 
hauerv.  Young  (1919),  73  Ind.  App.  651, 122  N.  E.  589; 
Fisher  V.  Carey  (1918),  67  Ind.  App.  438,  119  N.  E. 
376. 

Judgment  affirmed. 


Southern  Surety  Company  et  al.  v.  Kinney. 

[No.  10,155.     Filed  May  24,  1920.    Rehearing  denied  November 

18,  1920.] 

1.  CJouNTiBS. — Officers, — Deputies, — DepiUy  County  Treasurer. — 
A  deputy  county  treasurer  is  a  public  officer  under  §§9158,  9159, 
9160  Bums  1914,  §§5568,  5569,  5570  R.  S.  1881.    p.  212. 

2.  CJouNTiES.  —  Officers,  —  Deputies,  —  Bonds,  —  Deputy  County 
Treasurer, — The  bond  of  a  deputy  county  treasurer  given  in 
pursuance  of  §9478  Bums  1914,  §5914  R.  S.  1881,  is  an  official 
bond.    pp.  213, 217. 

3.  Ofpicebs. —  Official  Bonds, —  Defects, —  Curative  Statutes, — 
Deputies, — ^The  bond  of  a  deputy  county  treasurer  is  official 
although  it  names  the  treasurer  as  obligee  instead  of  the  State 
of  Indiana,  as  required  by  §9111  Bums  1914,  §5528  R.  S.  1881, 
and  although  it  was  not  approved  by  nor  deposited  with  any 
officer  having  statutory  authority  in  that  regard,  as  provision 
is  made  for  the  cure  of  such  defects  by  §§1278,  9113  Bums 
1914,  §§1221,  5530  R.  S.  1881.    p.  215. 

4.  Officers.  —  Actions  on  Bonds,  —  Suggestion  of  Defects, — 
Pleading, — ^In  an  action  on  an  official  bond,  where  the  bond  is 
an  exhibit  to  the  complaint  and  shows  on  its  face  a  defect  or 
failure  to  meet  statutory  requirements,  such  showing  constitutes 
a  sufficient  suggestion  of  defects  to  bring  into  operation  the  pro- 
visions of  §§1278,  9113  Bums  1914,  §§1221,  5530  R.  S.  1881. 
p.  215. 
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5.  County  Tseasurebs. —  Deputies. —  Band  Mandatory. —  Words 
and  Pharoses, — ''May." — The  authority  to  the  county  treasurer 
to  take  bond  and  surety  from  his  depuj^  by  §9478  Bums  1914, 
§5914  R.  S.  1881,  is  not  necessarily  permissive  rather  than 
mandatory,  as  the  word  ''may"  will  be  construed  to  mean 
"shall"  where  necessary  to  protect  the  rights  of  third  persons 
or  the  public,    p.  216. 

6.  Officers* — Bond. — Conditions  Imposed  by  Statute. — Restrict- 
ive Provisions. — Sureties. — ^The  conditions  imposed  by  provi- 
sions of  the  statutes  concerning  official  bonds  are  parts  of  such 
a  bond  though  not  written  therein,  and  which  sureties  are 
bound  to  know,  and  the  latter  are  powerless  to  change  the 
obligations  assumed  by  inserting  in  the  bond  any  restrictive 
provision,    pp.  217, 220. 

7.  LiMiFATiON  OF  ACTIONS. — Official  Bonds. — Restrictive  Provi- 
sions.—  Counties. —  Officers. —  A  provision  in  the  bond  of  a 
deputy  county  treasurer  requiring  any  default  to  be  discovered 
during  his  term  or  within  six  months  thereafter,  is  void,  as 
from  §§1278,  9111  Bums  1914,  §§1221,  5528  R.  S.  1881,  it  is 
the  evident  intent  of  the  legislature  to  require  such  bonds  as 
protection  regardless  of  when  defaults  may  be  discovered,  sub- 
ject, however,  to  the  limitation  provided  in  §295  Bums  1914, 
§293  R.  S.  1881,  as  to  the  time  in  which  an  action  based  on 
any  such  default  may  be  commenced,    pp.  217, 220. 

8.  CORFOBATIONS. —  Actions  Against. —  Change  of  Judge. —  Req- 
uisites as  to  Affiant. — Venu£. — ^An  application  for  change  of 
judge  supported  by  the  affidavit  of  the  claims  attorney  for  a 
corporation  is  insufficient  under  §422  Bums  1914,  §412  R.  S. 
1881,  where  it  does  not  appear  tiiat  affiant  was  an  executive 
or  administrative  officer,  such  as  president,  vice-president,  sec- 
retary or  treasurer,  or  bore  any  relation  to  the  corporation 
other  than  as  stated,    p.  219. 

9.  Appeal. — Theory  on  Trial  Binding  on  Appeal. — Exception  to 
Rule. — The  general  rule  that  the  theory  adopted  by  the  court 
and  parties  in  the  trial  of  a  case  will  be  followed  on  appeal, 
is  not  applicable  where  the  cause  proceeded  to  a  correct  result 
on  an  erroneous  theory  more  favorable  to  the  losing  party  than 
the  facts  warranted,  and  in  which  all  the  grounds  for  recovery 
on  the  correct  theory  were  within  the  issues,  were  fully  tried 
out,  and  are  sustained  by  the  evidence,    p.  222. 

10.  Indemnity. —  Bonds. —  Defalcation  Exceeding  Amount  Re- 
ported to  Indemnitor. — Officers. — ^Where  the  county  treasurer 
reported  to  the  bonding  company  an  amount  of  shortage  in  the 
accounts  of  his  deputy,  and  later,  upon  request  of  the  latter 
for  particulars,  reported  a  detailed  statement  showing  shortage 
in  a  larger  sum,  which  was  sustained  by  the  evidence,  a  re- 
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covery  of  the  latter  amount  is  justified  as  against  any  objection 
based  on  the  first  report,    p.  223. 

11.  Appeal. — Harmless  Error. — Instructions. — Reversible  error 
cannot  be  predicated  upon  the  giving  of  instructions  more 
favorable  to  the  appellant  than  the  law  warrants,    p.  224. 

12.  Trial. — Instructions. — Omission  to  Point  Out  Material  Al- 
legations.— The  omission  to  point  out  the  material  allegations 
of  the  complaint  does  not  render  an  instruction  erroneous. 
p.  224. 

13.  Trial. —  Instructions. —  Assumption  of  Undisputed  Fact. — 
The  assumption  of  a  fact  supported  by  the  undisputed  evi- 
dence and  not  contradicted,  does  not  render  an  instruction 
erroneous,    p.  224. 

14.  Officers. — Bonds. — Actions. — Limit  of  Recovery. — Instruc- 
tions.— ^In  an  action  on  an  official  bond,  an  instruction  on  the 
amount  of  recovery  should  have  limited  the  amount  to  the 
penalty  of  the  bond  and  interest,    p.  224. 

15.  Appeal. — Curing  Error. — Remittitur. — Instructions. — ^Where 
by  remittitur  the  amount  of  recovery  is  corrected,  an  error  in 
instructing  as  to  interest  allowable,  leading  to  a  verdict  ex- 
cessive before  remittitur,  is  fully  cured,    p.  224. 

16.  Appeal. — Briefs. —  Review. —  Evidence. —  Questions  concern- 
ing the  admissibility  of  evidence  are  not  presented  where  it 
is  not  shown  by  the  brief  what,  if  any,  objections  were  made 
at  the  time.    p.  226. 

17.  Officers. — Bonds. — Recovery. — Valuation  and  Appraisement 
Laws.— Under  §604  Bums  1914,  §577  R.  S.  1881,  judgment  on 
the  bond  of  a  deputy  county  treasurer  for  defalcations  in 
office  should  be  without  relief  from  valuation  and  appraise- 
ment laws.    p.  226. 

From  Dubois  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  John  C.  Kinney  against  the  Southern 
Surety  Company  and  another.  From  a  judgment  for 
plaintiff,  the  defendants  appeal.    Affirmed. 

Ralph  E.  Roberts,  William  C.  Mason,  L.  N.  Savage, 
Leo  H.  Fisher  and  Elbert  M.  Swan,  for  appellants. 

Arch  Stevenson,  John  R.  Brill,  Frank  H.  Hatfield  and 
John  W.  Brady,  for  appellee. 

Batman,  J. — ^Appellee  brought  this  action  in  the 
Spencer    Circuit    Court    against    appellant    Southern 
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Surety  Company,  on  a  bond  given  by  appellant  Beasley, 
as  his  deputy  county  treasurer,  alleging  a  breach  of  the 
bond,  by  reason  of  which  appellee  was  required  to  and 
did  pay  to  said  county  the  sum  of  $4,952.65.  During 
the  pendency  of  this  action  appellant  Beasley  was  made 
a  party  defendant. 

The  complaint  is  in  a  single  paragraph  and  alleges, 
among  other  things,  that  appellee,  on  January  80,  1913, 
was  the  duly  elected,  qualified  and  acting  treasurer  of 
Spencer  county,  Indiana,  and  that  appellant  Beasley 
was  his  duly  qualified  and  acting  deputy  in  said  office, 
and  so*  continued  until  the  expiration  of  his  term  on  De- 
cember 31,  1914 ;  that  appellant  company,  on  said  Janu- 
ary 30,  1913,  in  consideration  of  an  annual  premium 
of  $20,  executed  to  appellee  its  indemnifying  bond  in  the 
sum  of  $5,000,  by  which  it  guaranteed  that  said  Beasley 
would  faithfully  perform  the  duties  of  his  office,  and 
faithfully  account  to  appellee  for  all  moneys  received  by 
him  as  such  deputy;  that  said  bond,  as  originally  exe- 
cuted, only  covered  the  year  1913,  but,  by  a  written 
agreement,  based  on  a  valuable  consideration,  it  was 
continued  in  force  until  January  22,  1915 ;  that  during 
the  time  covered  by  said  bond  said  Beasley,  as  such 
deputy  treasurer,  collected  moneys  due  said  county  in 
the  sum  of  $4,952.65,  which  he  wrongfully  and  unlaw- 
fully appropriated  to  his  own  use  and  at  the  expiration 
of  his  office,  failed,  neglected  and  refused  to  account  for 
the  same  or  any  part  thereof,  and  has  continuously  since 
said  time  wrongfully  and  unlawfully  withheld  the  same; 
that,  subsequently  to  the  expiration  of  appellee's  term 
of  office,  to  wit,  on  August  27,  1915,  the  default  and 
failure  of  said  Beasley  ^as  discovered ;  that,  on  the  fol- 
lowing day,  appellee,  in  pursuance  of  the  terms  of  said 
bond,  gave  to  said  company  a  written  notice  of  the 
wrongful  acts  of  said  Beasley  and  his  failure  to  account 
for  said  moneys  coming  into  his  hands  as  aforesaid 
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and  named  the  amount  thereof  as  $4,836.72 ;  that  said 
company  accepted  said  notice  and  acted  thereon,  waived 
any  objection  to  the  time  of  receiving  it,  and  sent  its 
representative  to  said  county  to  investigate  the  amount 
of  the  embezzlement  by  said  Beasley.  (Here  follows 
a  recital  of  certain  communications  that  passed  between 
appellee  and  said  company  with  reference  to  the  terms 
of  said  bond,  the  furnishing  of  information  thereunder, 
and  of  appellee's  efforts  to  comply  with  the  terms,  and 
tiie  requests  made  by  the  company  with  reference  to 
the  default  of  said  Beasley.)  The  complaint  further 
alleges  that  the  amount  so  collected  and  wrongfully  re- 
tained by  said  Beasley  was  the  money  of  the  county, 
and  that,  by  reason  of  such  fact,  appellee  was  required 
to  pay,  and  did  pay,  thereto  the  said  sum  of  $4,952.65, 
for  and  on  account  of  said  Beasley;  that  by  reason 
thereof  the  company  became  indebted  to  appellee  in  said 
sum,  which,  together  with  interest  thereon,  is  now  due 
and  wholly  unpaid ;  that  appellee  has  fully  complied  with 
all  the  terms  of  said  bond  by  him  to  be  performed,  ex- 
cept such  as  have  been  waived,  but  that  said  company 
has  failed  to  comply  with  such  terms,  in  that  it  has 
refused  to  pay  appellee  said  amount  last  aforesaid.  The 
complaint  concludes  with  a  demand  for  judgment  in  the 
sum  of  $6,000,  and  is  accompanied  by  copies  of  the  sev- 
eral written  instruments  referred  to  therein  as  exhibits. 
A  change  of  venue  was  taken  to  the  Dubois  Circuit 
Court,  where  said  company  filed  an  answer  in  four  para- 
graphs. The  first  paragraph  is  a  general  denial.  In 
the  second  paragraph  it  is  alleged  that  the  following 
condition  contained  in  said  bond  with  reference  to  the 
discovery  of  the  alleged  pecuniary  loss  claimed  was  not 
met: 

"Now  therefore  this  bond  witnesseth :     That  for 
11  ic  consideration  of  the  premises,  the  company  shall 

VoT,.  74—14 
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during  the  term  above  mentioned  or  any  subsequent 
renewal  of  such  term,  and  subject  to  the  conditions 
and  provisions  herein  contained  at  the  expiration 
of  three  months  next,  after  proof  satisfactory  to 
the  Company,  as  hereinafter  mentioned,  make  good 
and  reimburse  to  the  employer  such  pecuniary  loss 
as  may  be  sustained  by  the  employer  by  reason  of 
the  fraud  or  dishonesty  of  the  said  employee  in 
connection  with  the  duties  of  his  office  or  position 
amounting  to  embezzlement  or  larceny,  and  which 
shall  have  been  committed  during  the  continuance 
of  said  term  or  of  any  renewal  thereof,  and  discov- 
ered during  said  continuance  or  of  any  renewal 
thereof,  or  within  six  months  thereafter  or  within 
six  months  from  the  death  or  dismissal  or  retire- 
ment of  said  employee  from  the  service  of  the  em- . 
ployer  within  the  period  of  this  bond,  whichever 
of  these  events  shall  first  happen." 

In  the  third  paragraph  it  is  alleged  that  the  following 
provision  contained  in  said  bond  was  violated : 

"Provided,  That  on  the  discovery  of  any  act 
capable  of  giving  rise  to  a  claim  hereunder,  the  em- 
ployer shall,  at  the  earliest  practical  moment,  give 
notice  thereof  to  the  company  and  any  claim  made 
under  this  bond  shall  be  in  writing  addressed  to  the 
Company  at  its  general  offices  in  the  City  of  St. 
Louis,  Mo.,  and  shall  within  three  months  after  the 
discovery  thereof  at  the  Employer's  expense  fur- 
nish to  the  Company  reasonable  particulars  and 
proofs  of  the  correctness  of  said  claim  and  such 
particulars  if  required  shall  be  verified  by  affidavit." 

In  the  fourth  paragraph  it  is  alleged  that  no  liability 
exists  against  it  on  said  bond  by  reason  of  the  following 
provision  contained  therein: 

"Provided  further,  That  the  Company  shall  not 
be  liable  by  virtue  of  this  bond,  for  any  act  or  thing 
done  or  left  undone  by  the  employee,  in  obedience 
to  or  in  the  pursuance  of  any  instructions  or  author- 
ization received  by  him  from  the  employer  or  any 
superior  officer,  or  for  any  mere  error  of  judgment 
or  bona  fide  mistake,  or  any  injudicious  exercise 
of  discretion  on  the  part  of  the  employee,  in  and 
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about  all  or  any  matters  wherein  he  shall  have  been 
vested  with  discretion  either  by  instruction  or  by 
the  rules  and  regulations  of  the  employer/' 

Appellant  Beasley  also  filed  four  paragraphs  of  an- 
swer, which  were  in  substance  the  same  as  those  filed 
by  his  coappellant.  Appellant  company  filed  a  cross-com- 
plaint against  its  coappellant,  alleging  suretyship,  to 
which  an  answer  was  filed  by  the  defendant  thereto, 
admitting  its  allegations.  Appellant  company  there- 
after filed  an  application  for  a  change  of  judge,  which 
was  overruled. 

Appellee  filed  a  separate  reply  in  three  paragraphs 
to  the  second  and  third  paragraphs  of  the  separate  an- 
swers of  each  of  the  appellants.  The  first  paragraphs 
of  said  replies  are  general  denials.  The  second  para- 
graphs allege  a  waiver  of  the  defenses  pleaded  therein. 
The  third  paragraphs  plead  an  estoppel  to  set  up  the 
facts  alleged  in  said  paragraphs  of  answer  as  a  defense. 
Appellee  also  filed  a  separate  reply  in  general  denial  to 
the  fourth  paragraph  of  answer  of  each  appellant. 

The  cause  was  submitted  to  a  jury  for  trial,  which  re- 
turned a  verdict  in  favor  of  appellee  for  $5,348,  and 
found  that  appellant  company  was  surety  for  its  co- 
appellant.  The  jury  also  returned  with  its  general  ver- 
dict answers  to  three  interrogatories  submitted  to  it. 
Appellants  each  filed  a  motion  for  judgment  on  the  an- 
swers to  the  interrogatories,  notwithstanding  the  gen- 
eral verdict,  which  motions  were  overruled.  Judgment 
was  thereupon  rendered  in  favor  of  appellee  against 
both  appellants  for  $5,348,  without  relief  from  valua- 
tion and  appraisement  laws  and,  as  between  the 
appellants,  adjudged  that  said  company  was  surety  for 
its  coappellant.  Appellants  filed  a  motion  for  a  new 
trial,  which  was  overruled  upon  appellee  filing  a  re- 
mittitur of  all  of  the  judgment  in  excess  of  $5,248.  Ap- 
pellants thereupon  filed  a  motion  to  modify  the  judg- 
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ment,  which  was  overruled.  Appellants  are  now 
prosecuting  this  appeal  on  assignments  of  errors,  which 
require  a  consideration  of  the  questions  hereinafter  de- 
termined. 

The  record  discloses  that  the  court  submitted  to  the 
jury  three  interrogatories,  which  were  duly  answered, 
and  by  which  it  was  found  that  the  term  of  said  Beasley, 
as  deputy  treasurer  under  appellee,  expired  on  December 
31,  1914;  that  the  alleged  default  of  said  Beasley  was 
first  discovered  after  August  1,  1915 ;  that  appellee  did 
not  discover  any  shortage  in  the  account  of  said 
Beasley,  as  such  deputy  treasurer,  prior  to  August  1, 
1915.  Appellants  contend  that,  in  order  to  create  a  li- 
ability on  the  bond  in  suit,  it  was  necessary  that  the 
alleged  default  must  have  been  discovered  during  the 
term  of  said  Beasley  as  deputy  treasurer,  or  within  six 
months  after  the  termination  thereof ;  that  the  answers 
to  the  interrogatories  show  that  such  term  expired  on 
December  81,  1914,  and  that  the  alleged  default  of  said 
Beasley,  as  such  deputy  treasurer,  was  not  discovered 
until  more  than  six  months  thereafter ;  that  these  facts 
are  in  irreconcilable  conflict  with  the  general  verdict, 
and  hence  the  court  erred  in  overruling  their  separate 
motions  for  judgment  on  the  answers  to  the  interroga- 
tories, notwithstanding  the  general  verdict.  In  consid- 
ering this  contention,  we  must  first  determine  whether 
or  not  the  bond  in  suit  is  an  official  bond. 

There  is  no  contention  that  said  Beasley  was  not  a 

deputy  treasurer  under  appellee  during  the  time  alleged 

in  the  complaint.    The  statute  provides  for  the 

1.  appointment  of  deputies  by  county  treasurers. 
They  are  required  to  take  the  oaths  of  their  prin- 
cipals, and  are  authorized  to  perform  all  their  duties, 
subject  to  the  same  regulations  and  penalties.  Such 
treasurers  are  responsible  for  all  the  official  acts  of  their 
deputies,  and  liable  on  their  official  bonds  therefor. 


MAY  TERM,  1920.  213 

Southern  Surety  Co.  v,   Kinney — li  Ind.  App.  206. 

§§9158-9160  Bums  1914,  §§5568-5570  R.  S.  1881.  It 
has  been  held  in  many  jurisdictions  that  persons  who 
are  appointed  deputies  under  a  statute  are  public  of- 
ficers. WeUs  V.  State,  ex  rel  (1911),  175  Ind.  380,  94 
N.  E.  321,  Ann.  Cas.  1913C  86,  and  cases  there  cited. 
In  the  case  just  cited,  it  was  held  that  a  deputy  county 
auditor  was  essentially  a  public  officer,  and  the  same 
reasons  there  advanced  lead  us  to  conclude  that  a  deputy 
county  treasurer  is  likewise  a  public  ofiicer. 
Section  9478  Bums  1914,  §5914  R.  S.  1881,  provides 

that  a  county  treasurer  may  appoint  one  or 
2.    more  deputies,  and  may  take  from  them  bond 

and  surety.    The  bond  in  suit  recites  that : 

'Whereas,  John  C.  Kinney,  County  Treasurer  of 
Spencer  County,  Ind.,  hereinafter  called  the  Em- 
ployer, is  employing  or  intends  to  employ  Frank  H. 
Beasley  in  the  capacity  of  Deputy  County  Treas- 
urer, hereinafter  called  the  Employee,  and  has  filed 
with  the  Southern  Surety  Company,  hereinafter 
called  the  Company,  an  application  specifying  the 
amount  of  Security  required  from  said  Employee. 
*  ♦  ♦  jf Q^  therefore  this  bond  witnesseth,  that 
for  the  consideration  of  the  premises  The  Company 
shall  *  *  ♦  make  good  and  reimburse  to  said 
Employer  for  such  pecuniary  loss  as  may  be  sus- 
tained by  the  Employer  by  reason  of  the  fraud  or 
dishonesty  of  said  Employe  in  connection  with  the 
duties. of  his  office  or  position,  amounting  to  em- 
bezzlement or  larceny,  etc."     (Our  italics.) 

Thus  we  have  a  case  where  a  public  ofiicial  gives  a 
bond  required  of  him  by  his  superior,  in  pursuance  of 
a  statute  in  that  regard,  and  in  which  bond  the  ofiicial 
oapacity  of  such  ofiicer  is  expressly  recognized,  and  an 
obligation  is  assumed  to  make  good  losses  sustained  by 
reason  of  his  fraud  or  dishonesty  in  connection  with  his 
ofiice.  It  has  been  held  that  a  bond,  taken  in  pursuance 
of  a  public  statute,  falls  under  the  description  of  an 
official  bond.    Faurote  v.  State,  ex  rel  (1887),  110  Ind. 
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468,  11  N.  E.  472;  HaH  V.  State,  ex  rel  (1889),  120 
Ind.  83,  21  N.  E,  654,  24  N.  E.  151 ;  Herod  \.  State,  ex 
rel.  (1896),  15  Ind  App.  648,  43  N.  E.  144,  44  N.  E. 
378.  Or,  as  sometimes  stated,  a  bond  taken  pursuant  to 
the  requirement  of  a  statute  is  an  official  bond.  United 
States  Fidelity,  etc.,  Co.  V.  Poetker  (1913),  180  Ind. 
255,  102  N.  E.  372,  L.  R.  A.  1917B  984.  The  bond  in 
suit  was  evidently  given  in  pursuance  of  §9478,  supra, 
and  therefore  is  an  official  bond  within  the  meaning  of 
the  first  definition  given.  But  if  it  be  held  that  a  bond, 
to  be  an  official  bond,  must  not  only  be  given  in  pur- 
suance of  a  statute,  but  must  be  given  because  of  a 
requirement  thereof,  still  the  bond  in  question  would 
nevertheless  be  an  official  bond,  since  the  statute  at  least 
gave  appellee  the  right  to  require  the  bond,  and,  when 
so  required,  it  in  effect  became  the  requirement  of  the 
statute.  To  hold  that  a  bond,  to  be  an  official  bond, 
must  be  given  in  pursuance  of  a  mandatory,  rather  than 
a  permissive  statute,  would  be  to  make  a  distinction  not 
warranted  by  any  sufficient  reason.  The  Supreme  (Jourt 
of  California,  in  the  course  of  an  opinion  involving  the 
bond  of  a  deputy  treasurer,  given  in  pursuance  of  a 
permissive  statute,  said:  "Every  bond  demanded  of 
and  given  by  a  deputy  for  the  faithful  discharge  of  his 
duties  ♦  ♦  *  is  an  official  bond."  Hubert  V. 
Mendheim  (1883),  64  Cal.  213,  30  Pac.  633.  The  same 
statement  is  found  in  22  R.  C.  L.  587.  Mechem,  in  his 
work  on  Public  Officers,  at  page  170,  makes  the  follow- 
ing statement  with  reference  to  the  bonds  of  deputies : 
"Statutes  which  expressly  authorize  officers  to  appoint 
deputies,  usually  permit  or  require  the  taking  of  bonds 
from  them,  and  prescribe  their  terms  and  conditions. 
Bonds  taken  under  such  statutes  would  be  subject  to  the 
same  considerations  which  apply  to  other  official  bonds." 
In  this  connection  it  may  be  noted  that  the  bond  in 
suit  does  not  conform  to  the  provisions  of  §9111  Bums 
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1914,  §5528  R.  S.  1881,  respecting  obligees  in 
3-4.  official  bonds,  nor  is  there  any  evidence  that  it 
was  approved  by,  or  deposited  with,  any  officer 
having  statutory  authority  in  that  regard.  We  are  of 
the  opinion,  however,  that  such  facts  do  not  have  the 
effect  of  rendering  such  bond  an  unofficial  contract. 
Section  1278  Bums  1914,  §1221  R.  S.  1881,  makes  the 
following  provision  applicable  to  official  bonds :  ''In  all 
actions  on  a  defective  bond,  recognizance,  or  written 
undertaking,  the  plaintiff  or  relator  may  suggest  the 
defect  in  his  complaint,  and  recover  to  the  same  extent 
as  if  such  bond,  recognizance,  or  written  undertaking 
were  perfect  in  all  respects."  Section  9113  Bums  1914, 
§5530  R.  S.  1881,  provides  that :  "No  official  bond  shall 
be  void  because  of  defects  in  form  or  substance  or  in 
the  approval  and  filing  thereof,  but  upon  the  suggestion 
of  such  defects,  such  bond  shall  be  obligatory  as  if  prop- 
erly executed,  filed  and  approved."  In  the  case  of  State 
V.  Saudriette  (1886),  105  Ind.  306,  4  N.  E.  860,  the  Su- 
preme Court  had  under  consideration  a  recognizance 
in  which  the  obligors  were  bound  unto  the  city  of  Vin- 
cennes  instead  of  unto  the  State  of  Indiana,  and  held 
that  such  fact  would  not  prevent  a  recovery  thereon  in 
an  action  by  the  state.  In  the  case  of  United  States, 
etc.,  Co.  V.  Union  Trust,  etc.,  Co.  (1904),  142  Ala.  532, 
38  South.  177,  the  court  had  under  consideration  an  of- 
ficial bond,  and  in  the  course  of  its  opinion  said:  'It 
would  be  immaterial  whether  such  bond  is  in  terms  pay- 
able to  the  state :  The  law  makes  it  so  payable."  This 
case  was  cited  and  the  above  statement,  among  others, 
was  quoted  with  approval  by  the  Supreme  Court  of  this 
state  in  the  case  of  United  States  Fidelity,  etc.,  Co.  v. 
Poetker,  supra.  The  State  of  California  has  a  statute 
which  requires  all  official  bonds  to  be  made  payable  to 
the  state,  and  also  a  curative  statute  to  be  applied  where 
such  bonds  do  not  contain  the  substantial  matter  or  con- 
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ditions  required  by  law  or  where  there  are  any  defects 
in  the  approval  or  filing  thereof.  In  the  case  of  Hvbert 
V.  Mendheim,  supra,  the  appellant  had  appointed  one 
Cassebohm  a  deputy  treasurer  in  his  office,  and  had 
taken  a  bond  from  him  payable  to  himself  instead  of 
to  the  state  as  the  statute  required.  The  court,  in  con- 
sidering the  validity  of  such  bond,  said:  "The  bond 
executed  by  Cassebohm  is  none  the  less  an  offiddL  bond 
because  it  is  made  payable  to  plaintiff  and  not  to  the 
State  of  California/'  See  also,  the  case  of  United 
States,  etc.,  Co.  v.  McLaughZin  (1906),  76  Neb.  807,  107 
N.  W.  577,  109  N.  W.  390.  It  will  be  observed  that 
it  is  provided  in  §§1278,  9113  Bums  1914,  supra,  that 
a  recovery  may  be  had  upon  official  bonds,  defective  be- 
cause of  the  omissions  therein  stated,  by  the  plaintiff 
suggesting  such  defect.  Where  such  bond  shows  upon 
its  face  the  defect  or  failure  to  meet  the  statutory  re- 
quirements, the  complaint  need  not  further  suggest  it. 
United  States  Fidelity,  etc.,  Co.  v.  Poetker,  supra.  The 
sections  of  the  statute  and  authorities  cited  fully  sustain 
our  conclusion  with  reference  to  any  defects  in  the  bond. 
Thus  far  we  have  considered  §9478  Bums  1914,  supra, 
as  being  merely  permissive  rather  than  mandatory,  but 

the  language  used  does  not  necessarily  require 
6.    that  it  be  so  construed.    Said  section  provides 

that  a  county  treasurer  "may  appoint  one  or  more 
deputies  and  may  take  from  them  bond  and  surety."  It 
is  well  settled  that  in  the  construction  of  statutes  the 
word  "may"  will  be  construed  synonymous  with  "shall" 
where  public  interests  and  rights  are  concerned,  and 
where  the  public  or  third  persons  have  a  claim  de  jure 
that  the  power  should  be  exercised.  Iffave  v.  Nave 
(1855),  7  Ind.  122;  Bansemer  V.  Mace  (1862),  18  Ind. 
27,  81  Am.  Dec.  344;  City  of  Madison  v.  Smith  (1882), 
83  Ind.  502 ;  Zom  V.  Warren,  etc.,  Paving  Co.  (1908) , 
42  Ind.  App.  213,  84  N.  E.  509.    The  statute  provides 
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that  the  deputies  of  county  treasurers  "shall  take  the 
oath  of  their  principals  and  may  perform  all  the  duties 
of  such  principals."  §§9158,  9159,  supra.  We  know 
as  a  matter  of  common  knowledge  that  such  deputies, 
as  a  rule,  receive  and  disburse  public  funds,  and  in 
some  instances,  as  appears  in  the  case  at  bar,  have  prac- 
tically the  entire  control  of  the  office.  The  funds  thus 
entrusted  to  such  officials  are  not  the  private  funds  of 
their  superiors,  but  public  funds,  in  which  every  tax- 
payer has  an  interest.  The  public  is  therefore  con- 
cerned as  to  its  safety,  and  has  a  right  to  demand  that 
the  officer  primarily  charged  with  the  duty  of  receiving 
and  disbursing  such  funds  shall  take  every  precaution 
to  prevent  its  loss  or  impairment  which  the  law  pro- 
vides. It  is  not  a  sufficient  answer  to  say  that  the  law 
makes  the  treasurer  and  his  sureties  responsible  for  the 
official  acts  of  his  deputies.  That  is  merely  one  provi- 
sion made  for  the  safety  of  public  funds  entrusted  to 
them,  and  may  as  a  rule  suffice  for  such  purpose,  but  it 
is  entirely  within  the  realm  of  possibility  that,  where 
a  deputy  treasurer  becomes  a  defaulter,  his  principal 
and  sureties  might  all  prove  to  be  insolvent.  The  pub- 
lic, having  a  direct  interest  in  the  funds,  has  a  right  to 
demand  not  only  that  one  precaution  provided  by  stat- 
ute be  taken  for  their  safety,  but  that  every  precaution 
so  provided  be  taken. 

We  therefore  conclude  that  whether  §9478,  supra,  be 
construed  as  being  permissive  or  mandatory,  a  bond 

given  in  pursuance  thereof  is  an  official  bond, 
2.    and  that  the  bond  in  suit  being  so  given  is  a 

bond  of  that  character. 
Having  reached  the  conclusion  that  the  bond  in  suit  is 
an  official  bond,  we  must  now  determine  whether  the 

fact  that  the  default  of  said  Beasley,  resulting  in 
6-7.  the  alleged  loss  to  appellee,  was  not  discovered 

until  more  than  six  months  after  the  expiration 
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of  his  term  of  office,  as  found  by  the  answers  to  the 
interrogatories,  relieves  appellants  from  liability  on 
such  bond.  We  note  that  the  statute  makes  the  follow- 
ing provisions : 

"No  official  bond  entered  into  by  an  officer  *  *  ♦ 
shall  be  void  for  want  of  form  or  substance  or  recital  or 
condition,  nor  the  principal  or  surety  be  discharged ;  but 
the  principal  and  surety  shall  be  bound  by  such  bond 
*  ♦  *  to  the  full  extent  contemplated  by  the  law  re- 
quiring the  same    ♦     ♦     ♦."    §1278,  supni. 

"All  official  bonds  shall  be  payable  to  the  State  of  In- 
diana; and  every  such  bond  shall  be  obligatory  to  such 
state  upon  the  principal  and  sureties,  for  the  faithful 
discharge  of  all  duties  required  of  such  officer  by  any 
law,  then  or  subsequently  in  force,  for  the  use  of  any 
person  injured  by  any  breach  of  the  condition  thereof." 
§9111,  swprcu 

These  provisions  of  the  statute,  although  not  written 
into  the  bond  in  suit,  are  a  part  of  it  and  enter  into  a 
determination  of  the  rights  and  liabilities  of  the  obligors 
thereon.  When  appellants  executed  such  bond  they 
were  bound  to  know  the  conditions  imposed  by  the  stat- 
ute, and  were  powerless  to  change  the  obligations 
thereby  assumed  by  inserting  therein  any  restrictive 
provisions.  United  States  Fidelity,  etc.,  Co.  V.  Poetker, 
supra;  United  States,  etc.,  Co.  V.  McLaughlin,  supra. 
It  was  evidently  the  intention  of  the  legislature  by  the 
enactment  of  the  provisions  cited  to  require  that  all 
official  bonds  should  serve  as  a  protection  against  de- 
faults of  the  officer  giving  the  same,  regardless  of  when 
such  defaults  might  be  discovered,  subject,  however,  to 
the  limitation  provided  in  §295  Bums  1914,  §293  R.  S. 
1881,  as  to  the  time  in  which  an  action  based  on  any 
such  default  may  be  commenced.  We  therefore  con- 
clude that  the  provision  with  reference  to  the  time  in 
which  the  pecuniary  loss  arising  from  the  default  of 
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said  Beasley  must  have  been  discovered  in  order  to  cre- 
ate a  liability  is  of  no  effect.  This  being  true,  it  follows 
that  the  court  did  not  err  in  overruling  appellants'  mcv- 
tions  for  judgment  on  the  answers  to  the  interroga- 
tories, notwithstanding  the  general  verdict. 

Appellants  in  their  motion  for  a  new  trial  have  as- 
signed as  one  of  the  reasons  therefor  that  the  court 
erred  in  overruling  the  motion  of  appellant  com- 
8.  pany  for  a  change  of  judge.  Appellee,  in  sup- 
port of  the  action  of  the  court  in  denying  such 
change,  urges  a  number  of  reasons  against  the  suffi- 
ciency of  the  application  therefor,  but  we  need  only 
consider  the  one  relating  to  the  right  of  a  mere  agent 
or  attorney  of  a  corporation  to  make  an  affidavit  for  a 
change  of  judge  under  §422  Bums  1914,  §412  R.  S. 
1881.  The  record  discloses  that  the  application  for  such 
change  was  verified  by  one  L.  L.  Smith,  who  stated 
therein,  "that  he  is  claims  attorney  for  the  defendant. 
Southern  Surety  Company,  in  the  above  entitled  cause, 
and  as  such  has  authority  to  make  this  affidavit.''  It 
appears  that  said  appellant  is  a  corporation,  but  it  does 
not  appear  that  said  Smith  was  an  executive  or  admin- 
istrative officer  thereof,  such  as  president,  vice-presi- 
dent, secretary  or  treasurer,  or  that  he  bore  any 
relation  thereto  other  than  stated  in  such  application. 
Under  these  circumstances  we  must  hold  that  such  appli- 
cation was  insufficient,  and  that  the  court  did  not  err 
in  overruling  appellant's  motion  for  such  change.  Fidel- 
ity, etc.,  Co.  V.  CarroU  (1917),  186  Ind.  633,  117  N.  E. 
858. 

Appellants  also  contend  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence  and  is  contrary  to  law.  It 
bases  this  contention  on  a  claim  that  the  evidence  fails 
to  show  the  following  f acts,>  which  it  asserts  are  es- 
sential to  a  right  of  recovery  under  the  terms  of  the 
bond :     (1)  That  the  default  in  question  was  discovered 
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during  the  term  of  said  Beasley's  deputyship,  or  within 
six  months  after  its  termination,  or  within  six  months 
after  the  renewal  of  tiie  bond  in  suit;  (2)  that  appellee 
furnished  appellant  company  every  aid  and  assistance 
not  pecuniary,  capable  of  being  rendered  by  him  in 
bringing  said  Beasley  promptly  to  justice. 

In  answering  appellants'  claim  as  to  said  first  alleged 
failure  it  suffices  to  say  that,  in  view  of  the  conclusion 
announced  above,  in  holding  that  the  trial  court 
7.    did  not  err  in  overruling  the  respective  motions 
of  appellants  for  judgment  in  their  favor  on  the 
answers  to   the  interrogatories,  notwithstanding  the 
general  verdict,  it  is  obvious  that  the  contention  of  ap- 
pellants as  to  the  effect  of  any  such  failure  cannot  be 
sustained.    As  to  said  second  alleged  failure  stated 
above,  we  are  compelled  to  hold  that  it  is  also  without 
any  effect  in  the  bond  in  suit,  and  hence,  if  such 
6.    failure  be  conceded,  it  would  not  sustain  appel- 
lants' contention.    We  have  reached  this  conclu- 
sion through  a  consideration  of  the  fact  that  the  bond 
in  suit  is  an  official  bond  and,  being  such,  the  obligors 
thereon  could  not  relieve  themselves  from  the  liability 
imposed  by  statute  by  inserting  therein  restrictive  pro- 
visions.   This  we  believe  is  well  settled.    In  the  case  of 
Western,  etc.,  Ins.  Co.  V.  Board,  etc.,  (1916),  60  Okla. 
140,  159  Pac.  655,  L.  R.  A.  1917B  977,  the  court  had 
under  consideration  a  bond  given  by  a  bank  as  a  county 
depository,  in  pursuance  of  a  statute  in  that  regard, 
which  undertook  to  limit  the  liability  of  the  obligors 
thereon  by  the  following  provision  inserted  therein: 
"  'That  in  the  event  of  any  default  on  the  part  of  the 
principal,  written  notice  thereof,  with  a  certified  state- 
ment of  the  facts  showing  such  default  and  the  date 
thereof,  shall  within  thirty  days  after  such  default,  be 
delivered  to  the  surety  at  its  office  in  the  city  of  Okla- 
homa City,  Okla.' "    The  surety  in  that  case  sought  to 


MAY  TERM,  1920.  221 

Southern  Surety  Co.  v.  Kinney— 74  Ind.  App.  205. 

escape  liability  on  the  ei*ound  that  such  notice  had  not 
been  given,  but  the  court  held  that  such  provision  was 
ineffective  and  inoperative.  It  based  its  conclusion  on 
the  fact  that  the  bond  in  suit  was  a  statutory  bond, 
given  by  the  bank  to  protect  the  county  against  the 
nonperformance  of  its  duties ;  that  the  provision  relied 
upon  by  the  surety  was  an  unauthorized  restriction  upon 
its  liability,  and  must  therefore  be  treated  as  mere  sur- 
plusage. We  believe  the  conclusion  reached  by  the 
court  in  that  case  is  not  only  supported  by  the  author- 
ities cited,  but  by  the  reasons  for  the  rule,  founded  on 
public  policy,  which  makes  a  distinction  between  the 
rights  and  liabilities  of  sureties  on  private  bonds,  and 
sureties  on  bonds  given  to  secure  the  performance  of 
official  duties  by  public  officers.  The  Supreme  Court 
of  this  state  has  recognized -this  distinction,  and  has 
reached  the  same  conclusion  with  respect  to  such 
restrictive  provisions  in  official  bonds.  In  the  case  of 
United  States  Fidelity,  etc.,  Co.  v.  Poetker,  supra,  the 
court  had  under  consideration  the  effect  of  certain  pro- 
visions of  an  official  bond  similar  to  the  one  considered 
by  tiie  court  in  the  Oklahoma  case,  and  also  to  the  one 
under  consideration  in  the  instant  case  and,  after  citing 
many  authorities,  reached  the  conclusion  that  the  li- 
ability of  the  surety  on  the  bond  there  involved  must  be 
measured  by  the  breach  of  the  simple  condition  that  the 
principal  would  honestly  and  faithfully  discharge  the 
duties  of  his  office,  unaffected  by  any  of  the  restrictive 
provisions  contained  therein.  We  are  clearly  of  the 
opinion  that  these  authorities  fully  sustain  the  conclu- 
sion we  have  reached  that  both  of  the  restrictive  provi- 
sions of  the  bond  in  suit  on  which  appellants  rely  are 
witiiout  force  or  effect. 

But  appellants,  in  an  effort  to  avoid  the  effect  of  the 
conclusion  we  have  reached,  contend  that  this  court  must 
treat  the  bond  in  suit  as  an  unofficial  bond  and  deter- 
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mine  this  appeal  accordingly.  It  bases  this  con- 
9.    tention  on  the  fact  tiiat  appellee,  in  determining 

the  appropriate  form  of  this  action,electedtotreat 
the  bond  as  a  private  or  unofficial  bond ;  that  the  issues 
were  joined,  and  the  cause  tried,  on  such  theory;  that 
imder  these  circumstances  appellee  cannot  now  change 
his  theory,  and  ask  this  court  on  appeal  to  determine 
the  questions  presented  on  a  tiieory  different  from  that 
on  which  the  issues  were  made  and  cause  tried.  In 
making  this  contention  appellants  rely  upon  the  rule 
oft^i  announced  that  the  theory  adopted  by  the  court 
and  the  parties  in  the  trial  of  a  case  will  generally  be 
accepted  and  followed  by  the  appellate  tribunal.  We 
recognize  this  to  be  the  general  rule,  but  it  is  not  ap^ 
plicable  where  a  cause  proceeds  to  final  judgment  in 
the  trial  court  on  an  erroneous  theory  which  is  more 
favorable  to  the  losing  party  than  the  facts  warrant, 
and  in  which  all  the  grounds  for  recovery  on  the  correct 
theory  are  within  the  issues  and  have  been  fully  tried 
out.  To  grant  a  new  trial  under  such  circumstances 
would  be  to  sacrifice  the  merits  of  a  cause  to  mere  pro- 
cedure. Southern  R.  Co.  V.  Howerton  (1914),  182  Ind. 
208, 105  N.  E.  1025, 106  N.  E.  369.  In  the  instant  case 
the  record  discloses  tiiat  the  cause  was  evidently  tried 
on  the  theory  that  the  bond  in  suit  was  a  private  bond, 
and  that  therefore  it  was  not  only  necessary  that  appel- 
lee should  prove  the  execution  of  the  bond  and  the 
defalcation  of  the  said  Beasley,  while  acting  as  his  dep^ 
uty,  but  that  it  was  also  necessary  for  him  to  prove 
that  such  defalcation  was  discovered  witiiin  the  time 
specified  in  such  bond,  and  that  he  had  complied  with 
certain  restrictive  provisions  thereof  or  that  such  dis- 
covery and  compliance  had  been  waived.  Under  the 
construction  we  have  placed  on  the  bond  in  suit,  appel- 
lee was  not  required  to  assume  such  burden,  and  it  was 
error  for  the  court  to  impose  the  same  upon  him.    How- 
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ever,  all  the  facts  necessary  to  a  recovery  Without  such 
burden  were  within  the  issues  on  the  theory  on  which 
the  cause  was  tried,  and  are  sustained  by  the  evidence. 
Hence,  under  tiie  rule  stated  above,  we  would  not  be 
justified  in  holding  that  the  court  erred  in  overruling 
appellants'  motion  for  a  new  trial,  because  the  cause 
was  tried  on  an  erroneous  theory. 

Appellants  urge  two  grounds  in  support  of  their  con- 
tention tiiat  the  assessment  of  the  amoimt  of  recovery  is 
erroneous,  being  too  large,  viz.:     (1)  That  the 

10.  recovery  is  almost  $100  in  excess  of  the  defalca- 
tion first  reported  by  appellee  to  appellant  com- 
pany, and  interest  tiiereon  after  three  months  from  the 
attempted  proof  of  loss;  (2)  that  a  recovery  could  be 
had,  by  the  terms  of  the  bond,  for  only  such  default  as 
may  have  occurred  under  the  renewal  of  the  same  for 
one  year  from  January  22,  1914,  and  that  tiie  evidence 
fails  to  show  that  all  of  the  defalcations  included  in  the 
amount  of  recovery  occurred  within  the  period  of  such 
renewal.  As  to  the  first  ground  urged  by  appellants  in 
support  of  such  contention  it  suffices  to  say  that  the 
record  discloses  that  appellee  first  reported  that  the  de- 
falcation of  said  Beasley  under  the  bond  in  suit  was 
$4,836.72;  that  appellant  company  afterwards  notified 
appellee  that,  if  he  intended  to  urge  a  claim  against  it . 
on  account  of  such  defalcation,  he  should  furnish  it 
''reasonable  particulars  and  proofs  of  the  correctness  of 
such  claim" ;  that  appellee,  in  due  time  thereafter,  fur- 
nished said  company  with  a  detailed  statement  of  such 
defalcation,  showing  the  correct  aipount  thereof  to  be 
$4,952.65.  There  is  evidence  tending  to  show  that  tiie 
actual  amount  of  said  defalcation  was  the  sum  last 
named.  Under  these  circumstances  the  amount  of  re- 
covery cannot  be  said  to  be  erroneous,  because  of  a 
failure  to  give  the  true  amount  of  such  defalcation  on 
the  first  report  thereof.    We  have  considered  the  second 


224        APPELLATE  COURT  OF  INDIANA, 

Southern  Surety  Co.  v.  Kinney — 74  Ind.  App.  205. 

ground  urged  by  appellants  in  support  of  their  conten- 
tion tiiat  the  amount  of  recovery  is  erroneous,  but  have 
not  been  able  to  find  any  enforceable  provision  of  tiie 
bond  which  could  properly  be  construed  to  limit  appel- 
lee's right  of  recovery,  as  therein  contended.  This  be- 
ing true,  we  need  not  review  the  evidence  in  that  regard. 
Appellants  contend  that  the  court  erred  in  giving  cer- 
tain instructions,  and  in  refusing  to  give  certain  in- 
structions requested  by  them.    A  number  of  the 

11.  instructions  given  which  appellants  assert  are 
erroneous  relate  to  the  question  of  a  waiver  of 

certain  provisions  of  the  bond  in  suit,  which  we  have 
held  are  of  no  effect.  These  instructions  are  more  fa- 
vorable to  appellant  than  the  law  warrants,  and  hence 
they  cannot  predicate  reversible  error  on  the  action  of 
the  court  in  giving  them.  Grand  Trunk,  etc.,  R.  CorW. 
Thrift  Trust  Co.  (1918),  68  Ind.  App.  198,  115  N.  E. 
685,  116  N.  E.  756. 

Appellants  base  their  objections  to  instruction  No.  1, 

given  on  the  request  of  appellee,  on  the  fact  that  the 

court  failed  to  point  out  the  material  allegations 

12.  of  the  complaint,  but  left  their  determination  to 
the  jury.    It  has  been  held  that  such  failure  or 

omission  does  not  render  an  instruction  erroneous. 
.  Southern  Indiana  R.  Co.  v.  Peyton  (1902),  157  Ind.  690, 
61  N.  E.  722;  Pittsburgh,  etc.,  R.  Co.  V.  Lightheiser 
(1907),  168  Ind.  438,  78  N.  E.  1033;  Vandalia  Coal  Co. 
V.  Coakley  (1916),  184  Ind.  661,  111  N.  E.  426. 

Appellants  claim  that  instruction  No.  9,  given  on  the 
request  of  appellee,,  is  erroneous  because  it  invades  the 
province  of  the  jury  by  stating  the  date  on  which 
13-15.  the  last  proofs  were  furnished  by  appellee  to  ap- 
pellant company,  authorizes  the  adding  of  inter- 
est to  the  amount  of  the  defalcation,  and  a  recovery  in 
excess  of  the  penalty  of  the  bond.    The  instruction 
states  that  the  evidence  discloses  that  the  last  proof  so 
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furnished  was  dated  December  23,  1915.  There  was 
evidence  to  tiiat  effect,  and  appellants  do  not  claim  there 
was  any  dispute  as  to  such  fact.  Under  these  circum- 
stances, we  are  justified  in  assuming  that  such  evidence 
was  without  contradiction,  and  holding  that  the  assump- 
tion of  such  fact  did  not  render  such  instruction  erro- 
neous. Haskell,  etc.,  Car  Co.  v.  Timm  (1919),  73  Ind. 
App.  657,  122  N.  E.  788.  The  instruction  informed 
the  jury  that,  if  it  found  in  favor  of  appellee,  it  should 
add  to  whatever  amount  it  found  appellee  was  entitled 
to  recover  on  the  bond  sued  on,  interest  at  the  rate  of 
six  per  cent,  per  annum  from  the  period  of  three  months 
after  the  final  proofs  were  furnished.  The  instruction 
should  have  limited  the  amount  to  which  interest 
should  be  added  to  a  sum  within  the  penalty  of  the  bond. 
However,  the  record  shows  that,  prior  to  the  overrul- 
ing of  appellants'  motion  for  a  new  trial,  appellee  filed 
a  remittitur  of  all  of  his  judgment  in  excess  of  $5,248. 
A  calculation  based  on  this  amount  will  disclose  that 
any  harm  to  appellants  by  reason  of  the  failure  of  the 
court  to  limit  the  amount  to  which  interest  should  be 
added  has  been  fully  cured.  We  have  carefully  exam- 
ined the  remaining  instructions  given  by  the  court  on 
request  of  appellee,  and  fail  to  find  that  reversible  error 
was  committed  in  giving  any  of  them. 

Appellants  also  complain  of  the  action  of  the  court  in 
refusing  to  give  certain  instructions  requested  by  them. 
Of  said  instructions  so  refused  those  numbered  1,  2  and 
3  are  peremptory  instructions,  and  appellants  have 
failed  to  point  out  any  sufficient  ground  for  holding  that 
the  court  erred  in  refusing  to  give  them  or  any  one  of 
them.  Those  numbered  5,  6,  7,  and  12  relate  to  tiie 
time  of  the  discovery  of  the  defalcation  in  question. 
Those  numbered  9, 10  and  11  relate  to  the  waiver  of  cer- 
tain conditions  of  the  bond,  while  tiiose  numbered  13 
Vol.  74—15 
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and  14  relate  to  that  provision  of  the  bond  which  under- 
takes to  make  it  the  duty  of  appellee  to  furnish  aid  and 
assistance  in  bringing  his  defaulting  deputy  to  justice. 
It  is  obvious,  from  what  we  have  said  in  discussing  other 
questions  involved  in  this  appeal,  that  the  court  did  not 
err  in  refusing  to  give  any  of  said  instructions. 

Appellants  assert  that  the  court  erred  in  admitting 

certain  evidence,  but  have  failed  to  show  in  their  brief 

what  objections,  if  any,  were  made  by  them,  or 

16.  either  of  them,  when  such  evidence  was  offered 
in  the  trial  court    By  reason  of  this  fact,  no 

question  with  reference  to  the  admission  of  such  evi- 
dence is  presented  for  our  determination.  Decker  v. 
Mahoney  (1917),  64  Ind.  App.  500, 116  N.  E.  57. 

Appellants  finally  contend  that  the  court  erred  in 

overruling  their  motion  to  modify  the  judgment  by 

striking  from  tiie  same  the  words,  "without  re- 

17.  lief  from   valuation   and   appraisement   laws." 
There  was  no  error  in  overruling  said  motion. 

Section  604  Bums  1914,  §577  R.  S.  1881,  provides  as 
follows:  "Hereafter  all  judgments  recovered  against 
any  sheriff,  constable  or  other  public  officer  *  *  * 
or  the  sureties  of  any  or  either  of  them  *  *  *  for 
a  breach  of  any  official  duty  *  *  *  shall  be  col- 
lectible without  stay  of  execution  or  benefit  of  the  valu- 
ation or  appraisement  laws  of  the  state."  This  section 
of  the  statute  fully  sustains  the  action  of  the  court  in 
rendering  the  judgment  as  indicated,  and  in  overruling 
appellants*  motion  to  modify  it. 

We  find  no  reversible  error  in  the  record.    Judgment 
affirmed. 
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Chicago  and  Erie  Railway  Company  v.  Schaff 

Brothers  Company. 

[No.  9,400.    Filed  December  4,  1917.    Rehearing  denied  February 
26, 1918.    Transfer  denied  November  18,  1920.] 

1.  Cabbieeis. — Ca/rriage  of  Goods, — Loss  m  Tramsit — "Act  of 
GoiT*, — An  act  of  God  is  the  manifestation  of  a  superhuman 
power  which  breaks  the  chain  of  causation  in  the  realm  of 
human  activity,    p.  230. 

2.  Carriers. —  Carriage  of  Goods. —  Loss  in  Transit — Act  of 
God, — Proximate  CcMse. — ^Where  plaintiff  shipped  a  piano  to 
a  i>oint  163  miles  distant,  and  fifteen  days  later,  while  the  car 
in  which  it  was  being  transported  was  standing  in  a  freight 
yard  in  an  intermediate  city,  it  was  damaged  by  a  flood,  the 
carrier  was  not  liable,  since  the  delay  in  shipping  was  not  the 
proximate  cause  of  the  damage,  it  being  a  mere  accidental 
coincidence  that  the  piano  arrived  at  such  freight  yard  at  the 
same  time  as  the  flood    p.  230. 

From  Huntington  Circuit  Court;  Samuel  E.  Cook, 
Judge. 

Action  by  tiie  Schaff  Brothers  Company  against  the 
Chicago  and  Erie  Railway  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Reversed. 

W.  0.  Johnson,  Walter  M.  Johnson,  A.  S.  Lytton  and 
C.  K.  Lucas,  for  appellant. 
George  M.  Eberhart  and  Sumner  Kenner,  for  appellee. 

Dausman,  J. — Appellee  instituted  this  action  against 
appellant  as  a  common  carrier  to  recover  damages  for 
the  loss  of  a  piano  ruined  while  in  transit.  Verdict 
and  judgment  for  appellee  in  the  sum  of  $125. 

On  or  about  March  10,  1913,  Schaff  Brothers  Com- 
pany delivered  to  the  railway  company  at  Huntington, 
Indiana,  one  piano,  for  carriage  to  M.  H.  George  at 
Middletown,  Ohio.  The  carrier  received  the  piano  for 
transportation  as  aforesaid  and  issued  a  bill  of  lading 
therefor.  The  distance  from  Huntington  to  Middletown 
is  163  miles.    On  March  25,  1913,  while  in  course  of 
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transportation,  at  Dayton,  Ohio,  the  piano  was  damaged 
by  flood  which  covered  the  car  containing  the  piano 
with  water  and  mud  while  on  a  track  in  the  C.  H.  and  D. 
freight  yard.  The  piano  was  delivered  at  Middletown 
on  May  15, 1913,  and  from  there  returned  to  the  shipper, 
arriving  at  Huntington  on  June  23,  1913.  The  value 
of  the  piano  at  the  time  of  shipment  was  $125,  and  it 
was  rendered  worthless  by  the  water  and  mud  of  the 
Dayton  flood. 

The  Dayton  flood  was  caused  by  an  enormous  quan- 
tity of  water  falling  from  tiie  clouds — commonly  called 
a  cloudburst — upon  the  territory  drained  by  the  Miami 
river,  which  river  flows  through  that  city.  It  came  so 
suddenly  that  it  could  not  have  been  predicted.  It  was 
so  overwhelming  in  volume  and  force  that  it  could  not 
be  resisted  or  controlled  by  human  effort.  It  was  un- 
precedented in  that  region.  That  it  is  an  example  of 
that  kind  of  natural  phenomena  which  comes  witiiin 
the  strict  law  definition  of  an  "act  of  God"  is  not  ques- 
tioned. 

The  court  gave  the  following  instruction :  "5.  I  in- 
struct you,  gentlemen,  that  a  common  carrier  is  relieved 
from  the  performance  of  its  contract  to  carry  freight 
and  is  relieved  from  liability  for  injuries  to  property 
in  its  custody  for  transportation  where  such  property 
is  damaged  or  destroyed  by  some  act  resulting  ex- 
clusively from  an  act  of  God  or  other  inevitable  acci- 
dent or  cause  over  which  it  has  no  control  and  could  not 
reasonably  anticipate  or  guard  against.  But  this  rule 
does  not  apply  where  the  carrier  has  violated  its  con- 
tract to  carry  with  reasonable  dispatch  and  by  its  un- 
reasonable delay  is  overtaken  by  an  overpowering 
cause,  even  though  of  a  nature  not  reasonably  to  be 
anticipated  or  foreseen.  And  so  in  this  case,  if  you  find 
from  the  evidence  that  said  piano  was  caught  in  the 
flood  while  enroute  from  Huntington,  Indiana,  to  Mid- 
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dletown,  Ohio,  and  that  such  flood  was  of  a  nature  not 
reasonably  to  be  anticipated,  yet  this  alone  would  not 
excuse  defendant  if  you  also  find  that  there  was  unrea- 
sonable delay  in  forwarding  said  piano  and  that  such 
delay  contributed  to  such  injury/' 

Does  the  instruction  correctly  state  the  law?  This  is 
''a  much-debated  legal  question/'  4  R.  C.  L.  720 ;  10  C. 
J.  126 ;  Green-Wheeler  Shoe  Co.  v.  Chicago,  etc.,  R.  Co. 
(1906) ,  130  Iowa  123, 106  N.  W.  498,  5  L.  R.  A.  (N.  S.) 
882,  8  Ann.  Cas.  45 ;  Bibb  Broom  Com  Co.  v.  Atchison, 
etc.,  R.  Co.  (1905),  94  Minn.  269,  102  N.  W.  709,  69 
L.  R.  A.  509, 110  Am.  St.  361,  3  Ann.  Cas.  450 ;  Rodgera 
V.  Missouri,  etc.,  R.  Co.  (1907),  75  Kan.  222,  88  Pac. 
885,  10  L.  R.  A.  (N.  S.)  658,  121  Am.  St.  416,  12  Ann. 
Cas.  441.  Two  conflicting  rules  have  been  established 
in  different  jurisdictions :  (1)  In  several  of  the  states 
it  is  held  that  the  act  of  Grod  completely  exonerates  the 
carrier^  even  though  there  has  been  negligent  delay  in 
transportation,  and  these  cases  rest  on  the  proposition 
that  the  delay  is  not  the  proximate  cause  of  the  loss. 
(2)  In  some  other  states  it  is  held  that  the  act  of  God 
does  not  exonerate  tiie  carrier  where  there  has  been 
negligent  delay  in  transportation,  and  these  cases  rest 
on  the  proposition  that  the  delay  is  a  contributing  cause, 
or  a  concurring  cause,  or  a  proximate  cause,  or  a  con- 
curring proximate  cause. 

Counsel  for  appellee  have  called  our  attention  to  Pitts- 
burgh,  etc.,  R.  Co.  v.  Mitchell  (1911),  175  Ind.  196,  91 
N.  E.  735,  93  N.  E.  996,  as  sustaining  the  instruction. 
A  careful  examination  of  that  case  discloses  that  the 
question  was  not  involved  therein,  and,  so  far  as  we 
are  advised,  it  has  not  been  decided  in  Indiana.  But 
see  Reid  V.  EvansviUe,  etc.,  R.  Co.  (1894),  10  Ind.  App. 
385,  35  N.  E.  703,  53  Am.  St.  391. 

The  rule  first  above  stated  has  been  followed  con- 
sistently by  the  federal  courts.    Insura/nce  Co.  v.  Tweed 
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(1868),  7  Wall.  44, 19  L.  Ed.  65;  Railroad  Co.  v.  Reeves 
(1869),  10  Wall.  176,  19  L.  Ed.  909;  Seheff^r  v.  RaU^ 
road  Co.  (1881),  105  U.  S.  249,  26  L.  Ed.  1070;  St. 
Louis,  etc.,  R.  Co.  v.  Commercial,  etc.,  Ins.  Co. 
(1891),  139  U.  S.  223,  11  Sup.  Ct.  554,  35  L.  Ed.  154; 
Kennedy  V.  Bibber  (1892),  50  Fed.  841,  2  C.  C.  A.  50; 
Thomxis  V.  Lancaster  Mills  (1896),  71  Fed.  481,  19  C. 
C.  A.  88;  Empire  State  Cattle  Co.  v.  Atchison,  etc.,  R. 
Co.  (1905),  135  Fed.  135;  Id.  (1907),  210  U.  S.  1,  28 
Sup.  Ct  607,  52  L.  Ed.  931. 

We  are  of  tiie  opinion  that  the  first  rule  is  sound. 

The  law  holds  men  responsible  for  the  effects  of  their 

acts  and  omissions  within  the  sphere  of  human 

1.  control  only.  An  act  of  God  is  the  manifestation 
of  a  superhuman  power  which  breaks  the  chain 
of  causation  in  the  realm  of  human  activity.    It 

2.  upsets  the  best-laid  plans  of  men  and  spoils  all 
their  calculations.    Because  its  coming  is  beyond 

the  scope  of  man's  prevision  and  its  power  beyond  his 
strength  to  resist,  he  is  not  liable  for  the  consequences 
thereof.  In  the  case  at  bar  .the  flood  was  the  sole  cause 
of  the  loss  of  the  piano.  The  delay  in  shipping  was  not 
a  proximate  cause,  nor  a  concurring  proximate  cause, 
nor  a  concurring  cause,  nor  a  contributing  cause,  nor 
any  cause.  As  between  the  delay  and  the  damage  the 
relation  of  cause  and  effect  does  not  exist.  The  fact 
that  the  piano  and  the  flood  arrived  at  Dajrton  at  the 
same  time  was  a  mere  accidental  coincidence.  Intema- 
tionaZ,  etc.,  R.  Co.  v.  Bergmmi  (1901),  (Tex.  Civ.  App.) 
64  S.  W.  999.  See,  Michigan  Central  R.  Co.  V.  Burrows 
(1875),  33  Mich  6. 

The  giving  of  said  instruction  is  reversible  error. 

The  judgment  is  reversed  and  the  circuit  court  is  di- 
rected to  grant  a  new  trial. 
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Jones  et  al.  v.  Lucas,  Trustee. 

[No.  10,643.     Filed  November  19,  1920.] 

Appeal. — Briefs. — Sufficiency. — ^Where  the  only  error  relied  on 
for  reversal  is  the  overruling  of  the  motion  for  new  trial,  and 
appellants'  brief  fails  to  set  out  the  motion  or  the  substance 
thereof,  the  brief  is  insufficient  to  present  any  question  for 
consideration. 

From  Huntington  Circuit  Court ;  George  M.  Eberhart, 
Judge. 

Action  between  William  0.  Jones  and  others  and 
Charles  K.  Lucas,  trustee.  From  tiie  judgment  ren- 
dered, the  former  appeal.    Affirmed. 

Charles  R.  Hatter,  for  appellants. 
Charles  K.  Lucas  and  Herbert  B.  Spencer,  for  appel- 
lee. 

Per  Curiam. — ^The  brief  filed  by  appellants  in  this  case 
is  insufficient  to  present  any  question  for  our  considera- 
tion. The  only  error  relied  upon  is  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial.  The 
brief  wholly  fails  to  set  out  said  motion  or  the  substance 
thereof.  On  the  authority  of  Pugh,  Admr.,  v.  Cleve- 
land, etc.,  R.  Co.  (1916),  184  Ind.  350, 110  N.  E.  193,  the 
judgment  is  affirmed. 


ScHLOssER  Brothers  v.  Hupp,  Treasurer. 

[No.  10,586.     Filed  November  19,  1920.] 

1.  Taxation. — Property  Taxable. — Cownty  Board  of  Review.—^ 
Decision.  —  Conclusiveness.  —  Statute.  —  Under  §10234  Buma 
1914,  Acts  1891  p.  199,  providing  that  where  the  capital  stock 
of  a  corporation  exceeds  in  value  that  of  the  tangible  property 
listed  for  taxation,  the  capital  stock  shall  be  subject  to  taxation 
upon  such  excess  of  value,  and  making  it  the  duty  of  the  county 
board  of  review  to  determine  such  excess  of  value,  while  the 
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mere  determination  of  the  excess  value  of  the  capital  stock 
over  the  value  of  the  tangible  property  listed  for  taxation  is 
for  the  county  board,  free  from  judicial  control,  the  determina- 
tion of  what  tangible  property  shall  be  considered  in  deter- 
mining the  amount  of  excess  value,  as  whether  tangible  prop- 
erty located  in  another  state  shall  be  omitted,  is  subject  to 
judicial  review,  p.  236. 
2.  Taxation. —  Domestic  Corporations, —  Determination  of  Ex* 
eess  Value  of  Capital  Stock. — Tangible  Property  Deducted. — 
Property  in  Another  State, — ^In  determining  the  excess  of  value 
of  a  domestic  corporation's  capital  stock  over  that  of  its  tangi- 
ble property  listed  for  taxation  for  the  purpose  of  ascertaining 
the  amount  of  such  excess  value  subject  to  taxation  under 
§10234  Bums  1914,  Acts  1891  p.  199,  property  located  and 
taxed  in  another  state  should  not  be  omitted,    p.  238. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  Schlosser  Brothers  against  George  W.  Huff, 
treasurer  of  the  county  of  Marshall.  From  a  judgment 
for  defendant,  the  plaintiff  appeals.    Reversed. 

Harley  A.  Logan,  for  appellant. 
D.  L.  McKesson,  for  appellee. 

Nichols,  J. — ^Action  by  appellant  against  appellee  in 
Marshall  Circuit  Court,  commenced  July  12,  1918,  to 
enjoin  appellee  as  treasurer  of  the  county  from  the  col- 
lection of  taxes  which  had  been  assessed  against  appel- 
lant as  corporate  excess  by  the  county  board  of  review 
for  the  year  1917. 

The  action  of  the  court  in  sustaining  the  demurrer  to 
appellant's  amended  complaint  presents  the  only  error 
for  our  consideration.  It  appears  by  the  amended  com- 
plaint that  on  March  1, 1917,  and  for  several  years  prior 
thereto,  and  thereafter  until  January  1,  1918,  appellant 
was  a  domestic  corporation  with  its  place  of  business 
at  the  city  of  Pljmiouth,  Marshall  county,  Indiana.  It 
owned  and  operated  creamery  plants  in  the  State  of  In- 
diana at  various  places,  and  also  a  creamery  plant  in 
the  city  of  South  Chicago,  Cook  county,  Illinois,  owning 
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such  property  as  was  necessary  to  conduct  a  large  and 
extensive  creamery  business,  including  not  only  personal 
property,  but  farm  lands  as  well.  During  March,  1917, 
appellant  caused  to  be  duly  prepared,  in  the  respective 
taxing  districts  where  its  property  was  located,  sched- 
ules of  its  property,  which  were  delivered  to  the  proper 
taxing  officers  and  by  them  delivered  to  the  auditors  of 
the  respective  counties,  in  which  said  property  was  lo- 
cated. By  these  schedules  appellant  returned  for  taxa- 
tion all  of  its  personal  property  in  Indiana  and  in 
Illinois,  and  all  of  its  real  estate  was  on  March  1,  1917, 
duly  assessed  for  taxation.  On  May  12, 1917,  appellant 
made  its  domestic  corporation  tax  statement  by  which 
it  appears  that  its  common  stock  on  March  1,  1917,  was 
$293,200,  and  its  preferred  stock  $78,500,  making  a  total 
of  common  and  preferred  of  $371,700.  Its  tangible 
property  at  that  time,  real  and  personal,  within  the 
State  of  Indiana,  was  $415,183.06,  and  its  tangible  prop- 
erty, real  and  personal,  without  the  State  of  Indiana, 
was  $127,821.31 ;  the  value  of  the  tangible  property  ex- 
ceeding the  value  of  the  capital  stock  in  the  sum  of 
$171,304.37.  This  statement  through  the  township 
assessor  was  delivered  to  the  auditor  of  Marshall  county. 
In  June,  1917,  the  county  board  of  review  assessed  ap- 
pellant as  a  domestic  corporation  with  a  corporate  ex- 
cess of  $149,255.  Such  corporation  on  March  1,  1917, 
had  invested  in  the  State  of  Indiana  of  its  corporate 
stock  and  assets  the  total  sum  of  $395,817.07,  all  of 
which  had  been  assessed  for  taxation  in  the  respective 
jurisdictions  in  which  it  was  located  on  March  1,  1917. 
In  addition  to  the  foregoing  property,  appellant  had  in- 
vested in  real  estate  and  personal  property  in  Cook 
county,  Illinois,  $127,821.31,  all  of  which  had  been  duly 
and  legally  assessed  for  taxation  by  the  taxing  officers 
of  Cook  county,  Illinois,  on  March  1,  1917.  In  June, 
1917,  at  tiie  time  when  the  county  board  of  review  of 


234        APPELLATE  COURT  OF  INDIANA, 

Schlosser  Bros.  v.  Huff,  Treas. — 14  Ind.  App.  231. 

Marshall  county  assessed  appellant  with  the  corporate 
excess  of  $149,255,  in  addition  to  the  assessment  on  real 
and  personal  property,  appellant  had  invested  its  capital 
stock  and  assets  in  real  and  personal  property  in  Indi- 
ana and  in  Illinois,  in  tiie  total  sum  of  $477,936.96,  all 
of  which  had  been  assessed  for  taxation  by  the  taxing 
officers  of  the  respective  jurisdictions  in  which  said 
property  was  situated.  On  said  March  1.  1917,  appel- 
lant had  no  other  property.  On  March  1,  1917,  appel- 
lant had  invested  in  said  property  all  of  its  capital  stock 
and  surplus  and  assets  of  said  corporation.  The  cor- 
porate stock  of  the  corporation  had  no  value  except  that 
given  it  and  based  upon  its  real  and  personal  property 
so  owned  by  it  in  Illinois  and  Indiana  as  described  at 
its  market  price.  With  these  facts  before  it,  tiie  board 
of  review  made  its  finding  and  minutes  that  the  actual 
cash  value  of  the  capital  stock  of  appellant  was  $278,- 
775,  and,  for  the  purpose  of  finding  the  excess  of  capital 
stock,  deducted  from  said  cash  value  only  the  taxable 
value  of  the  property  within  the  State  of  Indiana,  re- 
fused to  deduct  from  said  cash  value  the  amount  of 
assets  of  appellant  invested  in  tangible  property  in  In- 
diana, and  deducted  only  the  assessed  valuation  thereof, 
and  further  refused  to  deduct  from  the  actual  cash  value 
of  the  capital  stock  any  amount  on  account  of  assets  in- 
vested in  real  and  personal  tangible  property  in  Cook 
county,  Illinois,  which  was,  as  aforesaid,  of  the  value  of 
$127,821.31.  An  appeal  was  duly  taken  from  the  ac- 
tion of  the  board  to  the  state  board  of  tax  commission- 
ers, which  appeal  was  not  sustained,  and,  in  addition  to 
the  personal  assessment  shown  on  the  schedule  of  taxa- 
tion in  the  respective  taxing  districts,  $148,255  was 
placed  upon  the  tax  duplicate  in  Marshall  county,  upon 
which  excess  at  the  rate  fixed  there  was  an  excess  tax  of 
$5,686.62.  Appellant  had  paid  all  its  taxes  in  Indiana 
and  Illinois,  but  had  not  paid  the  taxes  assessed  and  lev- 
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ied  on  account  of  the  order  of  the  county  board,  based 
upon  the  corporate  excess  tax  in  the  sum  of  $5,686.62, 
and  the  same  has  been  returned  delinquent  and  stands 
upon  the  tax  duplicate  as  a  lien  against  appellant's  prop- 
erty in  the  sum  of  $6,225.28,  which  constitutes  a  lien 
upon  appellant's  real  estate,  and  for  the  payment  of 
which  appellant  is  not  liable.  On  March  1,  1917,  and 
thereafter  until  June  27,  1917,  all  of  appellant's  capital 
stock,  and  all  of  its  surplus,  and  all  of  its  assets  of 
every  kind  and  description,  was  so  invested  in  tangible 
property,  all  of  which  had  been  returned  for  taxation, 
and  the  capital  stock  and  surplus  and  assets  of  appel- 
lant were  not  liable  for  taxation  for  the  year  1917,  ex- 
cept as  it  was  assessed  and  taxed  on  its  schedules  of  per- 
sonal property  and  real  estate.  It  is  averred  that  the 
board  of  review  acted  without  authority  of  law  in  order- 
ing an  assessment  of  appellant  with  the  corporate  excess 
for  the  year  1917.  Said  board  of  review,  when  it  made 
assessment  of  the  assessed  value  of  the  corporate  stock 
of  the  appellant,  fixed  the  valuation  of  the  same  at  $278,- 
775  being  seventy-five  per  cent,  of  the  total  par  value, 
which  was  the  same  per  cent,  as  fixed  by  said  board  and 
other  taxing  boards  in  Indiana,  and  was  the  uniform 
per  cent,  of  the  par  value  used  in  the  assessment  of 
banks  and  other  corporations.  In  making  its  assess- 
ments the  board  of  review  wholly  disregarded  the  value 
of  the  property  owned  by  appellant  in  the  State  of  Illi- 
nois, although  the  assets  of  appellant  were  invested 
therein  in  the  amount  of  $127,821.31,  which  amount  of 
property  had  been  duly  assessed  in  that  state.  That 
by  so  disregarding  the  value  of  the  property  assessed 
in  Illinois,  the  board  of  review  thereby  made  a  second 
assessment  for  taxes  against  appellant's  tangible  prop- 
erty located  in  the  State  of  Illinois  over  which  it  had 
no  jurisdiction  to  assess  inanywayor  manner  whatever. 
By  deducting  from  the  valuation  of  appellant's  preferred 
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and  common  capital  stock,  which  was  fixed  at  $278,- 
775,  only  the  assessed  valuation  of  the  tangible  real  and 
personal  property  in  the  State  of  Indiana,  assessed  at 
$129,520,  the  state  board  of  review  and  state  board  of 
tax  commissioners  fixed  the  valuation  of  the  excess  cor- 
porate stock  at  the  remainder  left,  which  was  $149,255, 
thereby  increasing  the  value  for  assessment  purposes  of 
appellant's  tangible  property  in  Indiana  and  Illinois  by 
making  a  second  assessment  on  the  Indiana  tangible 
property  by  the  indirect  method  of  assessing  such  in- 
creased valuation  as  excess  capital  stock,  and  thereby 
the  board  of  review  violated  the  rules  of  law  securing 
to  all  taxpayers  a  just  valuation  upon  principles  of  uni- 
formity, equality  and  justice.  There  is  a  prayer  for 
injunction  against  appellee. 

It  is  provided  in  §10234  Bums  1914,  Acts  1891  p.  199, 
that  in  all  cases  where  the  capital  stock  of  a  corporation, 
such  as  the  one  involved  in  this  case,  exceeds  in 
1.  value  that  of  the  tangible  property  listed  for  tax- 
ation, then  such  capital  stock  shall  be  subject  to 
taxation  upon  such  excess  of  value,  and  it  is  made  the 
duty  of  the  county  board  of  review  to  determine  such 
excess  of  value.  It  is  contended  by  appellee  that  the 
action  of  the  county  board  of  review  is  not  subject  to 
collateral  attack,  by  injunction  or  otherwise,  unless  the 
assessment  is  void  and  not  merely  erroneous ;  that  such 
board  is  a  quasi- judicial  tribunal  and  binds  every  one 
within  its  jurisdiction;  that  it  has  conclusive  original 
jurisdiction  in  a'ssessment  of  capital  stock  of  corpora- 
tions when  the  value  of  such  stock  exceeds  the  value  of 
the  tangible  property,  and  that  the  value  of  the  tangible 
property  is  a  question  for  the  board.  This  is  certainly 
true  when  only  questions  of  value  are  involved,  for  the 
determination  of  such  questions  by  the  board  are  con- 
clusive, and  the  courts  have  no  power  to  control  their 
discretion;  but,  in  reaching  the  amount  of  excess  at 
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which  the  capital  stock  of  appellant  should  be  taxed, 
the  question  involved  in  this  case  was  not  that  of  the 
value  of  the  tangible  property  of  appellant,  but  it  was 
that  of  selection.  It  pertained  to  the  location  of  the 
property,  as  to  whether  it  was  located  in  the  State  of 
Indiana  or  in  the  State  of  Illinois.  The  rule  that  should 
govern  in  this  case  is  thus  stated  in  Board,  etc.  V.  John- 
son (1909) ,  173  Ind.  76,  83, 89  N.  E.  590, 593 :  "The  true 
rule,  as  we  conceive  it  to  be,  is  that  where  the  question  is 
one  of  valuation,  or  of  determining  the  extent  of  the 
property  in  relation  to  other  property  of  which  it  may 
form  a  part  in  fixing  a  valuation,  in  the  absence  of 
fraud,  the  action  of  the  State  Board  of  Tax  Commission- 
ers is  final;  but  where  there  is  an  arbitrary  selection 
of  the  property  to  be  taxed,  in  violation  of  the  constitu- 
tion or  statute,  the  act  is  beyond  the  jurisdiction  of  the 
board  and  is  subject  to  review  by  the  courts/' 

An  examination  of  the  averments  of  the  complaint  in 
this  case  conclusively  shows  that  the  substantial  ques- 
tion involved  was  as  to  what  tangible  property  should  be 
considered  in  determining  the  amount  of  excess  value, 
and  in  reaching  that  determination  the  tangible  prop- 
erty of  the  corporation  located  in  the  State  of  Illinois, 
valued  at  $127,821.31,  was  wholly  omitted.  The  ques- 
tion as  to  whether  the  tangible  property  located  in  the 
State  of  Illinois  should  be  considered  is  subject  to  re- 
view by  the  courts. 

In  the  case  of  Board,  etc.  V.  Johnson,  supra,  many 
authorities  are  cited,  sustaining  this  principle,  which 
we  do  not  need  to  repeat. 

When  the  board  of  review  fixed  the  valuation  of  the 
capital  stock  of  appellant's  company,  it  thereby  of  neces- 
sity included  the  tangible  property  of  the  company,  con- 
sisting of  the  tangible  property  not  only  in  Indiana  but 
also  in  Illinois.  It  is  a  rule  of  law  that  the  tax  on  the 
value  of  the  capital  stock  is  a  tax  on  the  property  of 
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the  corporation  in  which  the  capital  is  invested,  and  if 
in  fixing  the  assessed  value  of  the  capital  stock  over  the 
tangible  property  some  portion  of  that  tangible  property- 
is  omitted  it  of  necessity  imposes  indirectly  upon  such 
property  a  second  tax,  and  this  must  be  true  whether 
such  property  is  located  within  the  State  of  Indiana  or 
without. 

In  the  case  of  Delaware,  etc.,  R.  Co.  v.  Pennsylvanui 
(1905),  198  U.  S.  341,  25  Sup.  Ct.  669,  49  L.  Ed.  1077, 

the  appellant  had  mined  coal  in  the  State  of 
2.    Pennsylvania,  and  prior  to  the  appraisement  of 

the  value  of  the  capital  stock  of  the  company  for 
taxation,  pursuant  to  the  law  of  that  state,  the  coal  had 
been  transported  to  and  situated  in  other  states  await- 
ing sale.  The  only  question  that  was  to  be  determined 
was  whether,  in  refusing  to  deduct  the  value  of  the  coal 
which  was  at  the  time  outside  of  the  jurisdiction  of  the 
state  from  the  value  of  the  capital  stock,  the  state  court 
denied  any  right  of  the  company  which  was  protected 
by  the  jtederal  Constitution,  and  the  court  said:  "We 
regard  this  tax  as  in  substance  and  fact,  though  not  in 
form,  a  tax  specifically  levied  upon  the  property  of  the 
corporation,  and  part  of  that  property  is  outside  and 
beyond  the  jurisdiction  of  the  state  which  thus  assumes 
to  tax  it.  *  *  *  So,  if  the  state  cannot  tax  tangible 
property  permanently  outside  the  state  *  *  *,  it 
cannot  attain  the  same  end  by  taxing  the  enhanced  value 
of  the  capital  stock  of  the  corporation  which  arises  from 
the  value  of  the  property  beyond  the  jurisdiction  of  the 
state.  *  *  *  If  the  property  itself  could  not  be 
specifically  taxed  because  outside  the  jurisdiction  of  the 
state,  how  does  the  tax  become  legal  by  providing  for 
assessing  the  tax  on  the  value  of  the  capital  stock  to 
the  extent  it  represents  that  property  and  from  which 
the  stock  obtains  its  increased  value?  Can  the  mere 
name  of  the  tax  alter  its  nature  in  such  case?    If  so, 
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the  way  is  found  for  taxing  property  wholly  beyond 
the  jurisdiction  of  the  taxing  power  by  calling  it  a  tax 
on  the  value  of  capital  stock  or  something  else,  which 
represents  that  property."  We  do  not  need  to  quote 
further  from  that  opinion.  It  was  held  by  the  court 
that  an  assessment  arrived  at  by  including  therein  tan- 
gible property  which  is  beyond  the  jurisdiction  of  the 
state,  .and  which  therefore  the  assessing  officers  had  no 
jurisdiction  to  assess,  is  absolutely  illegal  as  made  with- 
out jurisdiction.  It  was  further  held  that  there  was 
relief  in  such  a  case  founded  upon  the  provisions  of  the 
federal  Constitution,  and  that  the  collection  of  the  taxes 
under  such  circumstances  would  amount  to  taxing  prop- 
erty without  due  process  of  law,  and  a  citizen  is  pro- 
tected from  such  taxing  by  the  fourteenth  amendment. 
The  case  is  directly  in  point  and  is  of  controlling  force. 
In  conformity  therewith,  we  hold  that  the  assessment  of 
the  excess  value  of  the  corporate  stock  of  appellant,  in- 
cluding in  such  excess  value  the  value  of  appellant's 
tangible  property  located  without  the  State  of  Indiana, 
was  without  jurisdiction. 

The  demurrer  to  the  complaint  should  have  been  over- 
ruled. The  judgment  is  reversed,  with  instructions  to 
the  trial  court  to  overrule  the  demurrer  to  the  complaint, 
and  for  further  proceedings. 


Glencoe  Cotton  Mills  v.  Capital  Paper 

Company. 

[No.  10,523.    Filed  November  19,  1920.] 

1.  Saubs. — Contracts. — Ojfer  for  Acceptance  by  Return  Mail, — 
Where,  by  letter,  an  offer  is  made  to  enter  an  order  if  sent  by 
return  mail,  a  letter  of  acceptance  mailed  the  next  day  and  not 
by  return  mail  did  not  create  a  contract    p.  240. 

2.  Appeal. — Briefs. — Failure  of  Appellee  to  File. — When  Wofl^ 
rants  Reversal — ^Where  appellant  has  made  a  prima  facie 
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showing  of  error  demanding  a  reversal,  the  failure  of  appellee 
to  file  a  brief  is  taken  as  a  confession  of  orror.    p.  242. 

From  Marion  Superior  Court;  (A842) ;  Vincent  G. 
Clifford,  Judge. 

Action  by  the  Glencoe  Cotton  Mills  against  the  Cai)- 
ital  Paper  Company.  From  a  judgment  for  defendant, 
the  plaintiff  appeals.    Reversed. 

Jones,  Hammond  &  Jones  and  Armin  Krutzsch,  for 
appellant. 

Henley  &  Joseph  and  Bamberger  &  Feibleman,  for 
appellee. 

Nichols^  J. — ^Action  by  appellant  against  appellee  on 
account  for  goods  and  merchandise  sold.  Answer  in 
general  denial.  Appellee  also  filed  a  counterclaim  aver- 
ring damages  suffered  by  appellee  because  of  appellant's 
failure  to  ship  certain  merchandise  according  to  appel- 
lant's offer  which  was  duly  accepted  by  appellee.  Ap- 
pellant answered  the  counterclaim  by  a  general  denial. 
There  was  a  trial  by  court  which  resulted  in  a  judgment 
for  appellee  against  appellant  on  the  counterclaim  for 
$187.50. 

The  only  error  assigned  was  the  court's  action  in 
overruling  appellant's  motion  for  a  new  trial,  which  mo- 
tion presents  the  question  of  the  sufficiency  of  the 

1.  evidence  and  whether  the  judgment  is  contrary  to 
law.  It  appears  by  the  undisputed  evidence  that 
appellee,  whose  place  of  business  was  Indianapolis,  In- 
diana, having  placed  an  order  for  cotton  twine  with  ap- 
pellant, whose  place  of  business  was  Columbus,  South 
Carolina,  on  May  28,  1917,  which  was  accepted, 
wrote  a  letter  dated  June  12,  1917,  requesting  that  its 
order  of  May  28,  be  increased  twenty-five  or  fifty  bales. 
On  June  14, 1917,  appellant  answered  by  letter  offering 
to  enter  the  order  at  a  price  quoted  if  it  were  sent  by 
return  mail.    On  June  19, 1917,  appellee  sent  its  order. 
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On  June  18, 1917,  appellant  received  a  request  from  the 
federal  government  requesting  it  to  withhold  selling  en- 
tirely its  entire  production  until  notified  by  the  govern- 
ment as  to  what  it  would  require.  On  June  21,  1917, 
appelant  answered  appellee's  letter  of  the  19th,  inform- 
ing appellee  of  the  government's  action  in  requiring  ap- 
pellant's entire  production  for  army  purposes,  stating 
that  this  left  it  no  discretion,  and  that  it  could  only 
thank  appellee  for  the  business  appellee  had  been  send- 
ing, and  hoping  it  would  not  be  long  before  it  could 
handle  appellee's  orders.  At  latest,  by  the  testimony 
of  appellee's  president,  the  letter  was  in  his  hands  on 
Monday  morning,  June  18.  Appellee's  order  was  then 
given  to  a  dictaphone,  transcribed,  dated  and  mailed  out 
on  Tuesday,  June  19.  This  did  not  meet  the  require- 
ments of  appellant's  offer,  which  was  upon  condition 
that  the  order  be  given  by  return  mail.  Appellant  was 
therefore  not  bound  by  its  offer. 

In  MiUerv.  Sharp  (1912),  52  Ind.  App.  11, 100  N.  E. 
108,  there  was  'an  offer  to  purchase  com  at  a  price 
named  if  accepted  by  return  mail.  The  letter  of  ac- 
ceptance was  not  until  the  next  day,  and  was  not  by  re- 
turn mail,  and  this  was  given  as  one  of  the  reasoi^s  why 
the  correspondence  did  not  create  a  contract  between  the 
parties. 

In  Ackerman  V.  Maddux  (1913),  26  N.  D.  50,  143  N. 
W.  147,  it  was  held  that  a  letter  offering  to  sell  a  piece 
of  real  estate  for  a  certain  sum,  and  ending  with  the 
request,  "Let  me  know  by  return  mail,"  demands  an 
acceptance  by  such  mail,  and,  in  the  absence  of  such, 
the  offeree  would  be  released. 

In  Maclay  v.  Harvey  (1878),  90  111.  525,  32  Am.  Rep. 

35,  a  letter  offering  employment  was  received  on  March 

22.    The  answer  of  acceptance  was  written  on  a  post 

card  on  March  23,  and  given  to  a  boy  to  mail  who  de- 

VoL.  74—16 
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layed  mailing  a  day  or  so.  The  court,  holding  that  the 
acceptance  was  not  in  time,  said:  "'Where  an  indi- 
vidual makes  an  offer  by  post,  stipulating  for,  or  by  the 
nature  of  the  business  having  the  right  to  expect  an 
answer  by  return  of  post,  the  offer  can  only  endure  for 
a  limited  time,  and  the  making  of  it  is  accompanied  by 
an  implied  stipulation  that  the  answer  shall  be  sent  by 
return  of  post.  If  that  implied  stipulation  is  not  satis- 
fied, the  person  making  the  offer  is  released  from  it. 
*  *  */"  Other  authorities  to  the  same  effect  are 
Eliason  V.  Henshaw  (1819),  4  Wheat.  225,  4  L.  Ed.  556; 
Taylor  v.  Rennie  (1861),  35  Barb.  (N.  Y.)  272. 

Appellant  has  certainly  made  a  prima  facte  showing 

of  error  demanding  a  reversal,  and,  as  appellee  had  filed 

no  brief,  such  failure  is  taken  as  a  confession  of 

2.  error  justifying  reversal.  Eigelsbach  V.  Kanne 
(1915),  184  Ind.  62,  110  N.  E.  549;  Huddleston 
V.  HvMlestcm  (1916),  184  Ind.  168, 110  N.  E.  980;  Veit 
V.  Windhorst  (1916),  184  Ind.  351,  110  N.  E.  666. 

The  defense  of  the  government's  requirement  is  not 
presented,  but,  in  the  absence  of  appellee's  brief,  it  is 
not  needed. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  grant  a  new  trial. 


Chochos  et  al.  v.  Burden  et  al. 

[No.  10,447.     Filed  November  19,  1920.] 

1.  CrvHi  Rights. — ^^Eating-house", — Statute.-^A  candy  kitchen 
and  ice  cream  parlor,  having  tables  at  which  patrons  could 
be  served,  is  not  an  "eating-house"  within  the  meaning  of  the 
Civil  Rights  Act  (§3863  et  seq.  Bums  1914,  Acts  1885  p.  76), 
according  all  persons  full  and  equal  enjoyment  of  the  accom- 
modations of  eating-houses,  restaurants,  etc.,  an  eating-house 
being  a  place  where  customers  ma>  go  acd  be  served  with 
meals,    pp.  243, 245. 
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2.  CrviL  Rights. —  Penal  StatiUe. —  Street  Construction, —  The 
Civil  Rights  Act  (§3863  et  seq.  Burns  1914,  Acts  1885  p.  76), 
which  subjects  persons  violating  its  provisions  to  a  civil  liabil- 
ity on  complaint  of  the  person  aggrieved,  and  to  a  fine  or  im- 
prisonment, is  highly  penal,  and  is  to  be  strictly  construed, 
p.  245. 

From  Grant  Circuit  Court ;  James  F.  Charles,  Judge. 

Actions  by  Vennie  Burden  and  Marsha  Burden 
against  L.  Chochos  and  another  which  v^ere  consolidated 
for  the  purpose  of  trial  and  appeal.  From  a  judgment 
for  plaintiff  in  each  action,  the  defendants  appeal.  Re- 
versed. 

H.  J.  PomIus  and  Condo  &  Brovme,  for  appellants. 
JvMus  C.  Judkins  and  WUUam  S.  Amsden,  for  appel- 
lees. 

McMahan,  C.  J. — ^The  appellees  began  separate  ac- 
tions against  appellants  to  recover  the  penalty  for  an 
alleged  violation  of  the  statute  known  as  the  Civil 
Rights  Act,  §§3863,  3864  Bums  1914,  Acts  1885  p.  76. 

The  first  of  said  sections  provides :  'That  all  persons 
within  the  jurisdiction  of  said  state  shall  be  entitled  to 
the  full  and  equal  enjoyments  of  the  accommodations, 
advantages,  facilities  and  privileges  of  inns,  restau- 
rants, eating-houses,  barber  shops,  public  conveyances  on 
land  and  water,  theaters,  and  all  other  places  of  public 
accommodations  and  amusement,  subject  only  to  the  con- 
ditions and  limitations  established  by  law  and  applicable 
alike  to  all  citizens." 

Said  actions  were  consolidated  for  the  purpose  of 
trial,  and  are  also  consolidated  for  the  purpose  of  ap- 
peal. After  trial  judgments  were  rendered  against  ap- 
pellants in  the  case  of  each  appellee  in  the  sum  of  $25. 

Appellants  contend  that  the  verdicts  are  not  sustained 
by  sufficient  evidence  and  are  contrary  to  law. 

1.  The  evidence  without  conflict  shows  the  facts  to 
be  as  follows :    The  appellants,  as  partners,  were 
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conducting  a  candy  kitchen  or  ice  cream  parlor  in 
the  city  of  Marion,  in  which  they  sold  candy,  soda  water 
and  ice  cream.  The  room  wherein  this  business  was 
conducted  was  furnished  with  a  soda  fountain,  show 
cases,  shelving,  tables,  chairs  arid  stools.  There  were 
about  a  dozen  tables,  and  four  people  could  be  seated 
and  served  at  each  of  these  tables.  When  patrons  pur- 
chased ice  cream  or  soda  water  they  could  sit  at  the 
tables  and  eat  the  ice  cream  or  drink  the  soda  water. 
On  the  occasion  in  controversy  appellees,  both  of  whom 
are  colored  women,  went  into  appellants'  place  of  busi- 
ness, and,  after  being  seated  at  one  of  the  tables,  one  of 
them  ordered  ice  cream,  while  the  other  ordered  a  choc- 
olate soda.  Appellants  refused  to  serve  both  of  them 
because  of  their  color ;  appellees  then  left  without  being 
served. 

Appellants  and  appellees  are  in  accord  in  that  the 
only  question  to  be  determined  on  this  appeal  is  whether 
or  not,  under  the  evidence,  the  place  of  business  con- 
ducted by  appellants  was  an  eating-house,  as  that  term 
is  used  in  §3863,  supra.  Appellees  in  their  brief  insist 
that  the  candy  kitchen  conducted  by  appellants  was  an 
eating-house,  and  say  that  such  place  of  business  is  not 
included  in  the  phrase  of  the  statute  ''all  other  places  of 
public  accommodations'\ 

An  eating-house  is  defined  by  the  Century  Dictionary 
as,  "a  house  where  food  is  served  to  customers ;  a  place 
of  resort  for  meals;  a  restaurant."  Webster's  defini- 
tion is,  "a  house  where  cooked  provisions  are  sold,  to 
be  eaten  on  the  premises."  These  definitions  are  cer- 
tainly expressive  of  the  popular  significance  of  the  term 
"eating-house"  as  it  is  applied  to  places  where  the  pub- 
lic resort  to  obtain  meals.  Appellants  did  not  furnish 
meals  to  any  of  their  customers ;  they  sold  candy,  soda 
water  and  ice  cream.  The  fact  that  patrons  ate  the 
ice  cream  or  drank  the  soda  water  at  the  place  where 
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sold,  does  not  make  the  place  an  eating-house.  There 
is  no  more  reason  for  holding  appellants'  place  of  busi- 
ness an  "eating-house,"  than  there  is  to  hold  that  a  drug 
store  where  soda  water  and  ice  cream  are  sold  in  con- 
nection with  the  business  is  an  ''eating-house,''  and,  ac- 
cording to  the  authonties,  such  a  place  is  not  an  ''eating- 
house."  In  re  Application  of  Henery  (1904),  124  Iowa 
358,  100  N.  E.  43;  Cecil  V.  Green  (1896),  161  lU.  265, 
43  N.  E.  1105,  32  L.  R.  A.  566. 

The  statute  under  consideration  is  highly  -pensA;  it 
subjects  the  person  who  violates  its  provisions  to  a  civil 
liability  on  complaint' of  the  person  aggrieved, 
2.    and  to  a  fine  or  imprisonment  as  for  the  commis- 
sion of  a  misdemeanor,  and  is  to  be  strictly  con- 
strued.   Fruchey  v.  Eagleson  (1895),  15  Ind.  App.  88, 
94,  43  N.  E.  146. 

We  are  of  the  opinion  that  the  legislature,  when  it 

used  the  expression  "eating-house,"  referred  to  a  place 

where  the  public  might  go  and  be  served  with 

1.    meals.    The  appellees  having  admitted  that  the 

place  of  business  conducted  by  appellants  is  not 

included  in  the  phrase  "and  all  otiier  places  of  public 

accommodations,"  we  are  not  required  to  and  do  not 

pass  upon  that  question. 

The  court  erred  in  overruling  the  motion  for  a  new 
trial  in  each  case.  Judgment  is  reversed  as  to  each 
appellee,  with  directions  to  grant  new  trials  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 


Sexton  v.  Cronkhite  et  al. 

[No.  10,466.     Filed  June  22,  1920.     Rehearing  denied  October 
26,  1920.    Transfer  denied  November  19,  1920.] 

1.  WniiS. —  C<m9tructum, —  Life  Estate. —  Conditional  Fee, — A 
will  devising  the  whole  of  testator's  estate  to  his  wife  during 
her  life  for  her  own  use  and  benefit,  and  by  a  subsequent  item 
devising  certain  land  to  a  son  to  ''have  the  same  for  his  use 
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and  benefit  for  the  term  of  twenty  years,  then  he,  if  living, 
may  dispose  of  the  same;  if  he  should  die  before  the  twenty 
years,  then  I  will  that  his  lawful  children  inherit  the  same,*' 
etc,  held  to  confer  a  life-estate  in  such  land  upon  the  widow, 
and  a  conditional  fee  upon  the  son,  depending  upon  him  sur- 
viving his  mother  twenty  years,  the  son  not  being  entitled  to 
the  use  and  benefit  thereof  until  the  death  of  the  widow,  pp. 
249, 250, 251. 

2.  Wills. — Repetition  of  Words, — Presumption  as  to  Meaning, — 
Construction, — Words  used  more  than  once  in  a  will  must  be 
presumed  to  have  been  used  in  the  same  sense,  unless  a  con- 
trary intention  appears  by  the  context,  or  unless  the  words  be 
applied  to  different  subjects.'    p.  250. ' 

3.  Estates. — **Use  and  BenefitJ'^Interest  Denoted. — ^"Use  and 
benefit"  are  words  of  wide  application  and  cover  the  entire 
beneficial  interest  in  the  land  in  controversy,    p.  250. 

4.  Wills. —  Remainders, —  Postponement  of  Enjoyment, —  Conr 
staruction  of  Words. — ^Words  in  a  will  postponing  the  enjoy- 
ment of  the  real  estate  are  presumed  to  relate  to  the  beginning 
of  the  enjoyment  of  the  remainder  and  not  to  the  beginning 
of  such  estate,    p.  250. 

6.  Remainders. — Conditional  Fee. — Mortgage  by  Remadnderman 
Before  Fee  is  Absolute. — Life  Estates. — ^Where  lands  were  left 
to  the  widow  for  life,  and  upon  her  death  the  use  and  b^iefit 
to  go  to  a  son,  whose  title,  should  he  survive  the  widow  twenty 
years,  was  to  become  absolute,  otherwise  the  land  to  go  to  his 
lawful  children,  a  mortgage  executed  by  the  son  during  the 
life  of  the  widow  did  not  create  any  lien  upon  the  land  as 
against  his  children,  his  expectancy  not  being  such  as  to  give 
him  all  the  incidents  of  a  fee,  he  being  at  his  death  the  owner 
of  a  conditional  fee  only.    p.  251. 

From  Warren  Circuit  Court ;  Burton  B.  Berry,  Judge. 

Action  by  George  L.  Cronkhite  and  others  against 
John  Sexton.  From  a  judgment  for  plaintiffs,  the  de- 
fendant appeals.    Affirmed, 

McCabe  &  Sans,  for  appellant. 
H.  D,  Billings,  for  appellees. 

McMahan,  C.  J. — Complaint  by  appellees,  George  L. 
Cronkhite,  Bessie  Cronkhite  and  Ada  Talbert,  children 
of  Winfield  S.  Cronkhite,  to  quiet  title  to  certain  real 
estate  in  Warren  county,  Indiana.    Appellees  claim  to 
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own  the  real  estate  in  controversy  under  the  will  of  Levi 
Cronkhite. 

Appellant  filed  an  affirmative  answer,  alleging  that 
Winfield  S.  Cronkhite  became  the  owner  of  said  real 
estate  through  said  will  and,  being  indebted  to  appel- 
lant, mortgaged  said  land  to  appellant  in  1905  to  secure 
the  payment  of  said  debt,  and  asking  for  the  foreclosure 
of  said  mortgage.  Appellant's  demurrer  to  the  com- 
plaint was  overruled  and  appellees'  demurrer  to  the 
answer  sustained.  These  rulings  are  assigned  as  error 
and  require  a  construction  of  items  2  and  5  of  the  will 
of  Levi  Cronkhite.    Said  items  2  and  5  read  as  follows : 

(2)  "I  will  to  my  wife  Mary  Ann  Cronkhite,  all 
my  estate,  both  real  and  personal,  during  her  life 
to  have  and  to  hold  the  same  for  her  own  use  and 
benefit.  (5)  To  my  son,  Winfield  S.  Cronkhite,  I 
will  (describing  land  in  controversy) .  My  will  is 
that  he  shall  have  the  same  for  his  use  and  benefit 
for  the  term  of  twenty  years,  then  he,  if  living, 
may  dispose  of  the  same;  if  he  should  die  before 
the  twenty  years,  then  I  will  that  his  lawful  chil- 
dren inherit  the  same  and  if  there  be  no  children  of 
his  own  living,  then  the  said  land  goes  to  the  heirs 
of  Levi  Cronkhite  the  maker  of  this  will." 

It  will  be  observed  that  the  real  estate  mentioned  in 
item  5  is  included  in  item  2,  which  gives  the  widow  a 
life  estate  in  all  of  the  testator's  real  estate. 

Levi  Cronkhite  died  in  April,  1893,  and  his  will  was 
probated  soon  thereafter.  The  widow,  Mary  Ann 
Cronkhite,  died  in  1912  and  Winfield  S.  Cronkhite  died 
in  1917.  In  addition  to  the  above  and  foregoing  facts 
the  appellant  in  his  answer  alleges  that,  prior  to  the 
death  of  Levi  Cronkhite,  he  had  placed  Winfield  Cronk- 
hite in  possession  of  the  land  so  devised  to  him  by  said 
will,  and  that  said  Winfield  Cronkhite  had  been  in  pos- 
session of  said  land  for  three  years  prior  to  the  death 
of  said  testator,  and  that  he  remained  in  possession  of 
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said  land,  claiming  to  be  the  owner  thereof  in  fee  sim- 
ple subject  only  to  the  condition  that  he  survive  the 
testator  twenty  years;  that  he  paid  no  rent  to  Kis 
mother,  Mary  Ann  Cronkhite,  and  that  she  acquiesced 
in  his  claim,  and  that  said  Winfield  and  his  mother  both 
construed  said  will  to  mean  that  the  estate  given  by  it 
to  said  Winfield  was  subject  to  her  life  estate,  and  that 
the  said  Winfield  occupied  said  land  and  had  the  use 
and  benefit  of  the  same  for  more  than  twenty  years 
after  the  death  of  his  fatiier.  A  copy  of  said  will  and 
codicil  thereto  are  made  a  part  of  the  said  complaint 
and  answer. 

The  controversy  turns  on  the  construction  of  that 
part  of  said  item  5  reading  as  follows : 

"My  will  is  that  he  shall  have  the  same  for  his 
use  and  benefit  for  the  term  of  twenty  years,  then 
he  if  living,  may  dispose  of  the  same.     *     *     *" 

Appellant  calls  attention  to  items  7  and  8,  which  he 
claims  throw  light  on  the  intention  of  the  testator  as 
expressed  in  item  5. 

In  item  7  he  gave  his  daughter  Mary  a  tract  of  land 
and  used  the  words:  "To  have  and  to  hold  the  same 
for  her  use  for  fifteen  years,  and  at  the  expiration  of 
fifteen  years,  she  is  to  be  the  sole  owner  in  fee  simple 
with  full  power  to  sell  and  convey  the  same,  and  if  she 
die  without  issue  before  the  expiration  of  the  fifteen 
years'  trust,  then  the  said  land  reverts  back  to  the  heirs 
of  the  original  donor."  In  item  8  he  gave  to  his  daugh- 
ter Minnie  a  tract  of  land  and  used  the  following  words : 
"To  be  held  by  her  in  trust  for  fifteen  years,  then  said 
land  is  hers  in  fee  simple  with  full  power  to  convey  or 
dispose  of,  and  in  case  the  said  Minnie  dies  before  the 
trust  expires,  then,  and  in  that  case  it  goes  to  her  child- 
dren  and  her  children  only,  and  in  case  she  has  no  chil- 
dren, then  it  reverts  back  to  the  heirs  of  the  donor." 
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Appellant  argues  that  the  testator  by  the  use  of  the 
word  "trust*'  in  items  7  and  8  indicated  an  intention  to 
create  a  trust  in  his  daughters  Mary  and  Minnie;  that 
the  trust  was  to  begin  on  the  death  of  the  testator,  and 
that  we  should  hold  that  it  was  also  his  intention  to 
create  a  trust  in  the  son  Winfield  which  was  to  com- 
mence on  the  death  of  the  testator  and  at  the  end  of 
twenty  years  would  become  a  fee-simple  title  absolute ; 
that  the  fifth  clause  of  the  will,  when  construed  in  the 
light  of  the  other  provisions  of  the  will,  give  to  Win- 
field  Cronkhite  the  estate  in  fee  simple,  subject  only  to 
the  condition  that  he  survive  the  testator  twenty  years, 
and  that  the  words,  "subject  to  my  wife's  life  estate" 
should  be  read  into  the  fifth  item  of  said  will,  making 
said  clause  read  as  follows :  "My  will  is  that  he  shall 
have  the  same  for  his  use  and  benefit  subject  to  my 
wife's  life  estate,  for  the  term  of  twenty  years,  etc." 

Appellees  insist  that  under  item  5  Winfield  Cronk- 
hite should  have  the  use  and  benefit  of  the  land  twenty 
years  before  his  title  became  absolute,  and  that,  the 
testator  having  devised  the  use  and  benefit  of  the  same 
land  to  his  wife  during  her  life,  the  testator  must  have 
intended  that  the  use  and  benefit  for  twenty  years  by 
Winfield  was  to  commence  at  the  death  of  the  widow 
instead  of  at  the  death  of  the  testator,  as  they  could  not 
both  have  and  hold  the  use  and  benefit  at  the  same  time, 
as  such  term  "use  and  benefit"  was  intended  by  the 
testator. 

By  item  2  the  entire  use  and  benefit,  that  is,  the  bene- 
ficial use  of  the  real  estate  described  in  item  5,  was 
given  to  the  widow  for  life.    There  was  no  use 

1.  or  benefit,  as  those  words  are  understood  and 
as  to  the  testator  evidently  intended  to  use  them, 
which  were  reserved  from  the  devise  to  the  widow  and 
which  were  devised  to  Winfield  Cronkhite  for  his  en- 
joyment or  for  his  use  and  benefit  during  the  lifetime 
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of  the  widow.  A  common-sense  construction  of  items 
2  and  5  forces  us  to  the  conclusion  that  it  was  the  in- 
tention of  the  testator  that  the  use  and  benefit  of  the 
real  estate  in  controversy  should  go  to  his  widow  during 
her  lifetime,  and  upon  her  death  that  such  use  and  bene- 
fit should  go  to  his  son  Winfield,  and  that,  if  said  son 
should  live  twenty  years  after  the  death  of  the  widow, 
his  title  should  become  absolute.  This  is  the  reason- 
able interpretation  of  the  language  used,  and  is  reached 
without  any  forced  construction  or  circuitous  reasoning. 
There  is  nothing  in  the  will  to  show  that  the  testator 
intended  to  use  the  words  "use  and  benefit"  in  item  5  in 
a  different  sense  than  when  he  used  the  same 
2-3.  words  in  item  2.  It  is  a  well-settled  principle 
that  words  occurring  more  than  once  in  a  will 
must  be  presumed  to  have  been  used  in  the  same  sense, 
unless  a  contrary  intention  appears  by  the  context,  or 
unless  the  words  be  applied  to  different  subjects.  Bray 
V.  Miles  (1899),  23  Ind.  App.  432,  471,  54  N.  E.  446,  55 
N.  E.  510.  The  words  "use  and  benefit"  are  words  of 
wide  application  and  cover  the  entire  beneficial  interest 
in  the  land  in  controversy.  Roberts  v.  Lynn  Ice  Co. 
(1905) ,  187  Mass.  402,  73  N.  E.  523. 

It  is  not  uncommon  to  affix  conditions  to  a  devise,  and  a 
less  estate  may  be  granted  to  continue  until  the  hap- 
pening of  a  prescribed  event,  then  to  enlarge  into 
1, 4.  an  absolute  fee.    Matlock  v.  Lock  (1906),  38  Ind. 
App.  281,  73  N.  E.  171;  Shimer  V.  Mann  (1885), 
99  Ind.  190,  50  Am.  Rep.  82.     It  is  clear  that  Winfield 
S.  Cronkhite,  by  the  terms  of  the  will  of  his  father, 
took  a  conditional  fee,  clogged  not  only  with  the  life 
estate  of  the  widow,  but  with  the  provisions  that  it  did 
not  ripen  into  an  absolute  fee  until  after  he  had  the 
use  and  benefit  of  it  for  a  period  of  twenty  years,  and, 
if  he  died  before  the  expiration  of  such  twenty-year 
period,  it  went  to  his  children.    His  twenty  years'  use 
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and  benefit  of  the  estate  devised  was  postponed  until 
the  death  of  the  widow.  While  the  law  favors  the  vest- 
ing of  remainders,  it  also  presumes  that  words  post- 
poning the  enjo3anent  of  the  real  estate  relate  to  the  be- 
ginning of  the  enjoyment  of  the  remainder,  and  not  to 
the  beginning  of  such  estate.  Moore  v.  Gary  (1897), 
149  Ind.  51,  48  N.  E.  630. 

The  testator,  in  measuring  the  title  and  right  which 
he  intended  to  confer  upon  his  wife,  declared  in  clear 
and  unmistakable  terms  that  she  should  "have  and  hold 
the  same  for  her  own  use  and  benefit,"  during  her  life, 
and  in  measuring  the  title  devised  to  his  son  Winfield 
he  used  the  same  words.  It  is  clear  that  the  testator 
did  not  intend  that  the  widow  and  Winfield  should  at 
the  same  time  have,  hold  and  enjoy  the  full  ''use  and 
benefit"  of  the  real  estate  in  question,  or  that  there 
should  be  a  division  of,  or  a  joint  use  and  benefit  of 
such  real  estate  by  his  widow  and  son. 

Appellant  also  contends  that  the  mere  expectancy  of 
the  estate  during  the  lifetime  of  the  widow  created  a 
use  and  benefit  in  Winfield  which  gave  him  a 
1, 5.  standing  and  credit,  and  a  right  to  prevent  waste, 
and  all  the  incidents  of  ownership  in  fee.  While 
such  expectancy  might  give  him  some  standing  and 
credit,  and  give  him  a  right  to  prevent  waste,  it  would 
not  give  him  all  the  incidents  of  ownership  in  fee.  It 
would  not  give  him  the  right  to  the  rent  or  income, 
or,  in  other  words,  it  would  not  give  him  the  right  to 
the  "use  and  benefit"  of  the  real  estate  during  the  life- 
time of  the  widow.  While  the  will  speaks  from  the 
death  of  the  testator,  the  use  and  benefit  devised  to 
Winfield  does  not  begin  until  the  use  and  benefit  devised 
to  the  widow  ends.  It  is  our  opinion  that  the  will  in 
controversy  gave  to  Winfield  S.  Cronkhite  a  conditional 
fee  depending  upon  him  surviving  his  mother,  and  that 
by  the  express  provisions  of  the  will,  if  he  survived  his 
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mother  twenty  years,  the  title  vested  absolutely  in  him. 
In  this  we  are  supported  by  the  well-considered  cases 
of  Hayes  v.  Martz  (1910),  173  Ind.  279,  89  N.  E.  303, 
90  N.  E.  309,  and  Matlock  V.  Lock,  supra^  It  necessa- 
rily follows  that  appellant's  mortgage  did  not  create  a 
lien  on  appellees'  interest  in  said  real  estate.  There 
was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint or  in  sustaining  the  demurrer  to  the  answer. 
Judgment  affirmed. 


Forsyth  et  al.  v.  Board  op  Commissioners  op 

THE  County  op  Lake. 

[No.  9345.    Filed  June  20,  1919.    Rehearing  denied  November  7, 
1919.    Transfer  denied  November  19,  1920.] 

Taxation.  —  Omitted  Property.  —  Listing  by  County  Auditor. 
—Recovery  of  Taa  Paid^Statutes.— In  view  of  §§10268, 10316 
Bums  1914,  Acts  1891  p.  199,  Acts  1913  p.  628,  concerning  the 
correction  of  errors  in  the  assessment  of  property  for  taxation, 
it  was  the  duty  of  the  county  auditor  to  correct  the  error  in 
the  tax  duplicates  where  the  township  assessor  by  mistake 
figured  the  owners'  land  at  16.77  acres  instead  of  162.77,  and 
the  owners  cannot  avail  themselves  of  naked  irregularities  in 
such  assessment  as  ground  for  recovery  of  the  tax  paid,  they 
not  being  injured  by  such  irregularities. 

From  Lake  Circuit  Court ;  W.  C.  McMahan,  Judge. 

Action  by  Oliver  0.  Forssrth  and  others  against  the 
board  of  commissioners  of  the  county  of  Lake.  From 
a  judgment  for  defendant,  the  plaintiffs  appeal.  Af- 
firmed. 

J.  Kopelke,  for  appellants. 

N.  A.  Hembroff  and  /.  A.  Gavit,  for  appellee. 

Nichols,  P.  J. — This  action  was  upon  a  claim  filed  by 
appellants  against  the  appellee  for  the  refunding  of 
taxes  which  the  appellants  allege  have  been  illegally 
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assessed  upon  certain  of  their  lands  in  Lake  county,  and 
illegally  collected  from  them  by  the  county  treasurer. 
The  claim  was  disallowed  by  the  board,  and  appeal  was 
taken  to  the  circuit  court,  where  there  was  a  trial,  and 
the  claim  was  disallowed.  After  a  motion  for  a  new 
trial,  which  was  overruled,  the  appellants  prosecute  this 
appeal.  The  only  error  assigned  is  the  overruling  of 
appellants'  motion  for  a  new  trial. 

The  substance  of  the  claim  is  that  certain  lands  of 
the  appellants  had  been  regularly  assessed  by  the  as- 
sessor of  the  proper  township  in  said  county,  for  the 
year  1915,  at  $6,070 ;  that  such  assessment  was  left  un- 
changed by  the  board  of  review  sitting  that  year,  and 
that  appellants  had  paid  the  taxes  imposed  by  such 
assessment,  but  that  the  coUnty  auditor  had  placed  an 
additional  assessment  of  $64,650  on  such  lands  and  ex- 
tended taxes  thereon,  and  that  thereby  they  had  been 
required  by  the  county  treasurer  to  pay  $921.47  addi- 
tional taxes  as  the  first  installment.  The  appellees  an- 
swered this  claim  by  a  general  denial. 

It  appears  by  the  evidence  that  on  March  1,  1915, 
appellants  owned  the  land  referred  to  in  their  claim, 
and  that  in  the  assessment  thereof  it  was  placed  upon 
the  books  of  such  township  assessor  and  returned  to  the 
county  assessor  and  auditor  of  said  county  as  162.77 
acres,  valued  at  $6,070,  lands  and  improvements;  that 
such  assessment  was  not  modified  by  the  board  of  re- 
view ;  that  the  first  installment  of  taxes  thereon,  as  com- 
puted by  the  auditor,  was  $110.47,  but  afterward  it  was 
discovered  by  the  township  assessor  that  a  mistake  had 
been  made,  and  thereupon  he  made  an  assessment  of 
omitted  real  estate  which  showed  162.77  acres,  valued 
at  $70,720,  upon  which  statement  such  township  as- 
sessor indorsed: 

"There  was  a  mistake  in  figuring  the  amount  of 
acres ;  I  figured  16.77  acres  instead  of  162.77  acres." 
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Thereupon  the  auditor  of  said  Lake  county  placed  an 
additional  value  of  land  upon  the  tax  duplicate  of  $64,- 
650,  the  first  installment  of  taxes  upon  such  additional 
valuation  being  $921.47,  and  the  second  the  same. 

The  county  treasurer  called  the  appellants'  attention 
to  this  additional  assessment,  which  they  paid,  protest- 
ing at  the  time  that  such  assessment  was  illegal  and 
wrongful,  and  thereafter  filed  their  claim  for  the  amount 
of  additional  taxes  so  paid,  which  claim  is  the  basis  of 
this  action.  It  is  contended  by  the  appellants  that  their 
lands  had  been  regularly  assessed,  and  that  the  addi- 
tional assessment  placed  thereon  by  the  county  auditor 
under  the  circumstances  aforesaid  was  without  author- 
ity and  void. 

Section  10268  Bums  1914,  Acts  1891  p.  199,  reads 
as  follows :  "When  the  returns  of  the  assessor  are  re- 
ceived, the  county  auditor,  if  satisfied  that  such  assessor 
has  omitted  any  ♦  ♦  ♦  real  estate  ♦  ♦  ♦  which 
it  was  his  duty  to  return,  may,  if  he  deems  it  expedient, 
authorize  and  require  such  assessor  to  proceed  to  cor- 
rect any  error  or  omission  which  may  have  occurred 
*  *  *  and  ♦  ♦  ♦  such  assessor,  shall  within 
ten  days  ♦  *  ♦  make  returns  thereof  to  such 
county  auditor  ♦  ♦  ♦,  or  the  auditor  may  himself 
ascertain  the  value  and  add  the  same  to  the  assessment, 
and  such  county  auditor  shall  charge  such  person  with 
the  additional  amount,  if  any,  returned  by  such  as- 
sessor." 

Section  10316  Bums  1914,  Acts  1913  p.  628,  provides 
with  reference  to  the  duties  of  auditors:  "He  shall, 
from  time  to  time,  correct  all  errors  which  he  may  dis- 
cover in  such  tax  duplicate,  ♦  ♦  ♦  in  ♦  ♦  * 
the  amount  of  tax  charged ;  and  he  shall  add  from  time 
to  time,  any  corrections,  or  additional  assessments,  made 
on  the  assessor's  books  by  the  county  assessor ;"  etc. 

This  statute  makes  express  provision  for  the  per- 
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f  ormance  of  the  duty  of  the  auditor  of  which  the  appel- 
lants here  complain.  Appellants,  having  appealed  to 
the  court  for  redress  of  their  grievances,  cannot  avail 
themselves  of  naked  irregularities  to  shield  themselves 
from  a  just  liability.  Hunter  Stone  Co.  V.  Woodard 
(1899),  152  Ind.  474,  53  N.  E.  947.  Such  tax  assess- 
ments, even  if  irregular,  are  not  rendered  invalid 
thereby.  Citizens  Nat  Bwnk  W.  Klauss  (1911),  47  Ind. 
App.  50,  93  N.  E.  681. 

The  appellants  had  not  been  injured  or  unjustly  dealt 
with,  and  therefore  technical  irregularities,  even  if  they 
exist,  will  not  avail  them.  PeopWa  Gas,  etc.,  Co.  V. 
HarreU  (1905),  36  Ind.  App.  588,  76  N.  E.  318. 

There  is  no  force  in  their  complaint,  and  no  merit  in 
their  appeal.  The  judgment  is  affirmed  as  of  the  date 
of  submission. 

McMahan,  J.,  not  participating.  Batman,  C.  J., 
Dausman,  Remy,  and  Enloe  JJ.,  concur. 


Wilson  v.  Glascock. 

[No.  10,195.    Filed  February  18,  1920.    Rehearing  denied  April 
29,  1920.    Transfer  denied  November  19,  1920.] 

1.  Easements. —  Way  of  Necessity. —  Terndjuition. —  Where  a 
way  across  lands  of  another  was  an  existing  way  of  necessity, 
it  ceased  to  exist  when  the  necessity  ceased,    p.  259. 

2.  EAScaiENTS. — Roadwa/y  to  Public  Highwa/y, — Purchase  of 
Cormectvng  Land. — ^Where  a  roadway  across  defendant's  land 
and  leading  to  the  public  highway  was  an  appurtenance  to  the 
tract  of  land  owned  by  plaintiff,  the  fact  that  plaintiff  pui^ 
chased  other  land  connecting  such  tract  with  a  public  highway 
will  not  have  the  effect  of  destroying  the  easement  over  and 
across  the  land  owned  by  defendant,    p.  259. 

8.  Easements. — Right  of  Way, — "Appurtenances^'. — Convey- 
ance of  Estate. — Effect. — ^The  term  "appurtenances"  includes  a 
right  of  way  incident  to  land  or  an  estate,  and  such  a  right  of 
way  passes  as  an  appurtenance  with  a  conveyance  of  the 
estate,  even  though  the  deed  does  not  in  terms  mention  or 
convey  appurtenances,    p.  262. 
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4.  Easements. — Use  of  Way  Appwrtenant  to  Land, — Questions 
of  Fact, — In  an  action  to  quiet  title  to  an  eas^nent  across 
land  owned  by  defendant,  whether  the  right  to  use  a  roadway 
across  defendant's  land  was  appurtenant  to  plaintiff's  land, 
held  a  question  of  fact.    p.  264. 

5.  Easements. — Use  of  Way  Appurtenaait  to  LaauL — Evidence, 
— Sufficiency, — In  an  action  to  quiet  title  to  an  easement  in  a 
roadway  across  defendant's  land,  hsld  that,  under  the  facts 
found,  the  roadway  was  appurtenant  to  the  land  conveyed  to 
plaintiff,    p.  264. 

From  Henry  Circuit  Court;  Fred  C,  Game,  Judge. 

Action  by  Lafayette  Glascock  against  Elizabeth  Wil- 
son. From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed, 

Robert  L.  Mason,  James  E.  McCuUough  and  Robert 
F,  Reeves,  for  appellant. 

Barnard  &  Barnard  and  Thomas  E.  Glascock,  for  ap- 
pellee. 

McMahan,  J. — ^The  only  question  involved  in  this  ap- 
peal is  whether  the  appellee  was  at  the  commencement 
of  this  action  the  owner  of  an  easement  across  certain 
land  owned  by  appellant.  The  appellee  filed  his  com- 
plaint in  four  paragraphs  to  quiet  his  title  to  said  ease- 
menty  specifically  describing  the  same.  Appellant  filed 
a  cross-complaint  to  quiet  her  title  to  the  land  over 
which  the  easement  is  claimed.  The  issues  were  closed 
by  general  denials.  The  case  was  tried  by  the  court, 
and  the  facts  were  found  specially. 

It  appears  from  the  special  finding  that  on  August 
22,  1874,  and  for  a  long  time  prior  thereto,  one  Thomas 
Glascock  was  the  owner  and  in  possession  of  the  south- 
east quarter  of  section  13,  township  26  north,  range  7 
east,  together  with  other  lands  in  said  section.  Long 
before  and  ever  since  August  22, 1874,  there  has  existed 
and  still  exists  a  public  highway  running  east  and  west 
along  the  south  side  of  said  land,  and  another  extending 
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north  and  south  along  the  east  side  of  said  land.  For 
more  than  twenty  years  there  has  existed  and  still  exists 
another  public  highway  extending  north  and  south  on 
the  center  line  of  the  west  half  of  said  section.  The 
real  estate  so  owned  by  Thomas  Glascock  extended  to 
and  bordered  upon  said  highways  on  the  south  and  east 
boundary  lines  of  said  section,  but  no  part  of  said  real 
estate  extended  to  or  touched  any  other  public  highway. 
On  August  22,  1874,  Thomas  Glascock  and  wife  by 
warranty  deed  conveyed  the  northwest  quarter  of  the 
southeast  quarter  of  said  section  with  other  lands  to 
the  appellee.  On  the  same  day  he  conveyed  the  south- 
east quarter  of  said  southeast  quarter  by  warranty  deed 
to  Jasper  N.  Glascock,  and,  in  August,  1875,  conveyed 
the  northeast  quarter  of  said  southeast  quarter  to  other 
parties.  On  August  19,  1877,  he  conveyed  the  south- 
west quarter  of  said  southeast  quarter,  the  same  being 
the  tract  of  land  now  owned  by  appellant,  to  one  Nelson 
T.  Clift,  from  whom  appellant  purchased  said  tract  in 
1916.  In  February,  1908,  appellee  purchased  twenty 
acres  off  the  north  end  of  the  east  half  of  the  south- 
west quarter  of  said  section,  said  twenty  acres  connect- 
ing the  tract  so  purchased  by  appellee  from  Thomas 
Glascock  in  1874  with  the  public  highway  running  north 
and  south  through  the  west  half  of  said  section.  At  the 
time  Thomas  Glascock  sold  said  real  estate  to  appellant 
he  resided  thereon.  His  dwelling  house  and  farm 
buildings  used  in  connection  therewith  were  situated  on 
the  tract  of  land  so  sold  to  the  appellee,  and  were  located 
near  the  south  line  of  said  tract.  The  dwelling  house 
was  about  fifty  rods  east  of  the  west  side  of  said  tract, 
his  bam  about  twenty  rods  east  of  the  house,  and  about 
ten  rods  west  of  the  east  side  of  said  tract. 

There  is  now,  and  for  more  than  fifty  years  last  past 
has  been,  a  roadway  running  north  from  the  highway 
Vol.  74—17 
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on  the  south  side  of  said  section  to  the  southern  line  of 
the  tract  so  sold  to  appellant,  and  extending  east  along 
the  north  side  of  appellant's  land  a  number  of  rods, 
furnishing  a  road  to  and  from  the  real  estate  so  sold, 
and  now  owned  by  the  appellee.  Said  driveway  is 
twenty-three  feet  wide,  and  is  located  near  the  center 
o£  the  tract  now  owned  by  appellant. 

The  court  specifically  found  that  said  roadway  was  in 
existence  and  use  obviously  and  apparently  permanent 
by  said  Thomas  Glascock,  as  a  part  of  and  appurtenant 
to  the  land  now  owned  by  appellee,  during  the  time  said 
Thomas  Glascock  owned  said  real  estate,  together  with 
the  real  estate  now  owned  by  appellant,  upon  which  said 
roadway  is  located,  and  was  so  in  existence  and  use  as 
an  obvious  and  apparently  permanent  roadway  ap- 
purtenant to  the  land  conveyed  by  Thomas  Glascock  to 
appellee;  that  said  roadway,  at  the  time  of  said  con- 
veyance to  appellee,  was  reasonably  necessary  for  the 
fair  enjoyment  of  said  land  so  conveyed;  that  by  said 
conveyance,  an  easement  and  right  in  and  to  said  road- 
way, for  the  purposes  of  ingress  and  egress,  passed  to 
the  appellee;  that  said  roadway  has  so  continued  in 
existence  and  use  as  an  obvious  and  apparently  perma- 
nent roadway  and  appurtenant  to  said  land  from  the 
time  of  said  conveyance  to  and  including  the  time  of 
the  trial;  that  the  appellee  ever  since  said  conveyance 
to  him  has  been,  and  still  is,  the  owner  of  said  tract, 
and  during  all  of  said  time  has  continued  to  use  said 
roadway  as  a  part  of  and  appurtenant  to  said  land; 
that  said  roadway  has  been  in  existence  and  fenced  ever 
since  August  22,  1874;  that  all  of  the  land  owned  by 
appellee  in  said  section  was  surrounded  by  land  owned 
and  possessed  by  other  individuals,  and  did  not  touch 
any  public  highway;  and  that  appellee  could  reach  no 
public  highway  without  passing  over  the  land  of  other 
individuals  until  he  purchased  the  twenty-acre  tract  in 
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1908  as  hereinbefore  mentioned.  There  were  no  reser- 
vations or  exceptions  in  any  of  the  conveyances  and  no 
reference  to  any  right  of  way  or  easement  upon  or  over 
any  of  the  land  described  in  any  of  the  deeds  made  and 
executed  by  Thomas  Glascock. 

The  court  upon  the  facts  concluded  that  the  law  was 
with  the  appellee  upon  the  complaint  and  cross-com- 
plaint, and  that  his  title  to  said  right  of  way  and  ease- 
ment as  a  roadway  should  be  qmeted  in  him. 

It  is  appellant's  contention  that  the  easement  existed 
as  a  way  of  necessity,  and  that,  appellee  having  ac- 
quired other  property  over  which  he  could  reach  a  public 
highway  from  the  lands  purchased  from  Thomas  Glas- 
cock, his  right  to  the  way  over  the  land  of  appellant 
ceased.  Appellee's  contention  is  that  Thomas  Glascock, 
while  he  was  the  owner  of  the  lands  now  owned  by  ap- 
pellant and  appellee,  imposed  an  apparently  permanent 
and  obvious  servitude  upon  the  tract  now  owned  by  ap- 
pellee, and  that  at  the  time  of  the  conveyance  of  the 
tract  to  appellee  said  servitude  was  in  use,  and  was 
reasonably  necessary  for  the  fair  enjoyment  of  the  land 
conveyed  to  appellee,  and  was  appurtenant  thereto  i  that, 
upon  the  conveyance  to  appellee,  there  arose  by  impli- 
cation of  law  a  grant  of  the  right  to  continue  the  use 
of  such  servitude. 

If  the  way  across  the  land  of  appellant  was  a  way  of 

necessity,  it  ceased  to  exist  when  the  necessity  ceased. 

If,  however,  said  way  was  an  appurtenance  to 

1-2.  the  tract  of  land  conveyed  to  and  now  owned  by 
appellee,  the  fact  that  appellee  purchased  other 
land  connecting  the  tract  of  land  so  purchased  from 
Thomas  Glascock  in  1874  with  a  public  highway  will 
not  have  the  effect  of  destroying  the  easement  over  and 
across  the  land  now  owned  by  appellant. 

The  Supreme  Court  of  this  state,  in  John  Hancock, 
etc.,  Ins.  Co.  V.  Patterson  (1885),  103  Ind.  582,  2  N.  E. 
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188,  53  Am.  Rep.  550,  in  discussing  the  subject  of  im- 
plied grants,  said :  ''As  a  basis  for  the  application  of 
the  doctrine,  there  must  have  existed  a  unity  of  seizin, 
and  a  disposition  and  arrangement  of  the  several  parts 
of  one  estate  with  relation  to  each  other,  followed  by  a 
severance  in  the  ownership.  During  the  unity  of  title, 
the  owner  may  subject  one  of  several  tenements  or  ad- 
joining parcels  of  land  to  such  arrangements,  incidents 
or  uses,  with  respect  to  the  other,  as  may  suit  his  taste 
or  convenience,  without  creating  an  easement  in  favor 
of  the  one  as  against  the  other.  This  is  so  because 
the  owner  cannot  have  an  easement  in  land  of  which 
he  has  the  title.  The  inferior  right  is  merged  in  the 
higher  title.  By  the  common  law  it  is  said  to  be  ex- 
tinguished by  the  unity  of  title.  In  the  civil  law  it  is 
lost  by  'confusion.'  By  both,  if  the  easement  existed 
before  the  unity  of  seizin,  it  may  revive  upon  a  sever- 
ance, or,  if  none  existed,  such  arrangements  may  be 
adopted  while  the  seizin  is  united,  as  that  upon  a  sever- 
ance an  easement  will  be  created  by  implication  of  law. 
"Where,  during  the  unity  of  title,  an  apparently  per- 
manent and  obvious  servitude  is  imposed  on  one  part 
of  an  estate  in  favor  of  another,  which  at  the  time  of 
the  severance  is  in  use,  and  is  reasonably  necessary  for 
the  fair  enjoyment  of  the  other,  then,  upon  a  severance 
of  such  ownership,  whether  by  voluntary  alienation  or 
by  judicial  proceedings,  there  arises  by  implication  of 
law  a  grant  or  reservation  of  the  right  to  continue  such 
use.  In  such  case,  the  law  Implies  that  with  the  grant 
of  the  one  an  easement  is  also  granted  or  reserved,  as 
the  case  may  be,  in  the  other,  subjecting  it  to  the  burden 
of  all  such  visible  uses  and  incidents  as  are  reasonably 
necessary  to  the  enjoyment  of  the  dominant  heritage, 
in  substantially  the  same  condition  in  which  it  appeared 
and  was  used  when  the  grant  was  made."  Continuing, 
the  court,  after  reviewing  the  authorities,  said  (p.  589) : 
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"The  reasonable  application  of  the  doctrine,  as  we  de- 
duce it  from  the  authorities,  however,  leads  to  the  gen- 
eral conclusion  that  if  the  service  imposed  on  one,  dur- 
ing the  unity  of  possession  of  two  parcels  of  land,  was 
of  a  character  looking  to  permanency,  and  the  discon- 
tinuance of  such  service  would  obviously  involve  an 
actual  and  substantial  rearrangement  of  that  part  of 
the  estate  in  whose  favor  the  service  was  imposed,  to 
the  end  that  it  might  be  as  comfortably  enjoyed  as  be- 
fore, then  such  a  degree  of  reasonable  necessity  would 
seem  to  exist  as  would  raise  an  implication  that  the  use 
was  to  be  continued." 

In  Purish  V.  Kaspare  (1887),  109  Ind.  586,  10  N.  E. 
109,  the  court  said:  "We  suppose  it  to  be  perfectly 
clear,  that  if  the  owner  of  land  annexes  to  part  of  it  a 
right  of  way  as  appurtenant  to  the  land,  and  then  con- 
veys the  land  to  which  the  way  is  made  an  appurte- 
nance, his  grantees,  near  and  remote,  acquire  an  ease- 
ment." 

In  Moore  V.  Crose  (1873),  43  Ind.  30,'  a  way  was 
claimed  as  being  appurtenant  to  a  tract  of  land.  The 
court,  in  discussing  the  question,  said:  "The  appel- 
lant claims  that  the  way  was  appendant  or  appurtenant 
to  the  land  conveyed  by  that  deed.  If  so,  the  right  to 
the  way  passed  by  the  deed  conveying  the  land,  and 
not  by  the  separate  quitclaim  deed.  'Ways  are  said  to 
be  appendant  or  appurtenant  when  they  are  incident  to 
an  estate,  one  terminus  being  on  the  land  of  the  party 
claiming.  They  must  inhere  in  the  land,  concern  the 
premises,  and  be  essentially  necessary  to  their  enjoy- 
ment. They  are  of  the  nature  of  covenants  running 
with  the  land,  and  like  them  must  respect  the  thing 
granted  or  demised,  and  must  concern  the  land  or  estate 
conveyed.' " 

This  court,  in  Lucas  V.  Rhodes  (1911),  48  Ind.  App. 
211,  224,  94  N.  E,  914,  said;    "Where  the  owner  of  an 
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estate  imposes  upon  one  part  an  apparent  and  obvious 
servitude  in  favor  of  another,  and  at  the  time  of  the 
severance  of  ownership  such  servitude  is  in  use,  and  is 
reasonably,  necessary  for  the  fair  enjoyment  of  the 
other,  then,  whether  the  severance  is  by  voluntary 
alienation  or  by  judicial  proceedings,  the  use  is  contin- 
ued by  operation  of  law" — citing  John  Hancock,  etc., 
Ins.  Co.  V.  Patterson,  supra. 

The  term  "appurtenances'*  includes  a  right  of  way 

incident  to  land  or  an  estate.    Such  right  of  way  passes 

as  an  appurtenance  with  a  conveyance  of  the  es- 

3.    tate,  even  though  the  deed  does  not  in  terms 
mention    or    convey    appurtenances.     Spencer 
Stone  Co.  V.  Sedwick  (1915),  58  Ind.  App.  64, 106  N.  E. 
525. 

In  Robinson  V.  ThrailkiU  (1887),  110  Ind.  117,  10  N. 
E.  647,  the  appellee  claimed  to  be  the  owner  of  an  ease- 
ment to  a  private  way  over  the  land  of  appellant.  In 
affirming  the  case,  the  court  held  that :  "The  easement 
passed  with  the  grant  of  the  land  to  which  it  was  ap- 
purtenant, and  was  a  burden  upon  the  servient  estate 
in  the  Hands  of  subsequent  owners." 

A  technical'  distinction  has  been  made  in  some  cases 
between  what  are  called  "apparent  and  continuous  ease- 
ments," and  "discontinuous  easements,"  the  former 
being  defined  to  be  those  constant  and  visible,  and  the 
latter  those  which  are  only  visible  in  their  exercise. 
Numerous  cases  can  be  found  holding  that  a  right  of 
way  is  not  such  a  continuous  easement  as  will  pass  by 
implication  upon  the  severance  of  an  estate,  inasmuch 
as  it  is  enjoyed  merely  at  intervals,  leaving  in  the .  in- 
terim no  visible  sign  of  its  existence.  There  is  another 
line  of  cases  holding  that  ways  which  are  visibly  and 
permanently  established  on  one  part  of  an  estate  for 
the  benefit  of  another  part  of  the  same  estate  will,  upon 
a  severance  of  the  estate,  pass  for  the  benefit  of  the 
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estate  for  which  they  were  established.  The  idea  un- 
derlying these  decisions  is  that  the  way,  being  a  formed 
and  inclosed  road,  is  considered  a  continuous  and  ap- 
parent easement,  which  will  pass  by  implication.  14 
Cyc  1170,  and  authorities  cited  in  note  18;  9  R.  C.  L. 
740,  and  authorities  cited  in  note  17. 

In  Baher  v.  Rice  (1897),  56  Ohio  468,  47  N.  E.  658, 
the  court  applied  the  rule  just  stated  to  a  private  way 
which  was  found  to  be  plainly  obvious  and  apparent, 
and  reasonably  necessary  for  the  use  and  enjoyment  of 
the  property  to  which  it  was  claimed  to  be  appurtenant. 
In  a  syllabus  prepared  by  the  court  it  is  said :  "Where 
one  who  is  the  owner  of  a  body  of  land,  during  his  occu- 
pancy of  it,  constructs  a  private  way  over  one  part  of 
it  to  another  as  a  means  of  egress  and  ingress  to  the 
latter  from  his  home  and  also  to  the  public  highway, 
which  way  is  apparent,  continually  used,  and  reasonably 
necessary  to  the  use  and  enjosonent  of  the  land  to  which 
the  way  is  constructed,  and,  also  adds  materially  to 
its  value,  conveys  by  deeds  of  the  same  date,  the  part 
with  the  way  to  it  to  one  of  his  children  and  the  part 
with  the  way  over  it  to  another  one  of  them  each  takes 
his  part  to  be  enjoyed  with  reference  to  the  way  as 
the  same  existed  at  the  time  of  the  division — ^the  one 
with  an  implied  grant  of  the  way  to  it,  and  the  other 
subject  to  such  way  as  an  easement  therein." 

To  the  same  effect,  see  Dee  v.  King  (1905) ,  77  Vt.  280, 
59  Atl.  839,  68  L.  R.  A.  860;  MitcheU  V.  Seipel  (1879), 
58  Md.  251,  86  Am.  Rep.  404;  Scott  V.  Moore  (1900), 
98  Va.  668,  87  S.  E.  842,  81  Am.  St.  749 ;  Liquid  Car- 
bonic Co.  V.  Wallace  (1908),  219  Pa.  457,  68  Atl.  1021, 
26  L.  R.  A.  (N.  S.)  327;  RoUo  V.  Nelson  (1908),  84 
Utah  116,  96  Pac.  263,  26  L.  R.  A.  (N.  S.)  315;  Grace 
Church  V.  Dobbins  (1893),  158  Pa.  294,  25  Atl.  1120, 
34  Am.  St.  706;  Brovm  V.  Alabaster  (1887),  L.  R.  37 
Ch.  Div.  490. 
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Whether  the  right  to  use  the  way  across  appellant's 
land  was  appurtenant  to  the  land  of  appellee  was 

4.  a  question  of  fact.    Quirk  V.  Falk   (1874),  47 
Cal.  453 ;  Spencer  Stone  Co.  V.  Sedwick,  supra. 

The  court  found  the  facts  to  be  that  at  the  time 

Thomas  Glascock  conveyed  the  tract  of  land  to  appellee 

in  1874,  the  roadway  in  controversy  was  in  exist- 

5.  ence  and  use  obviously  and  apparently  permanent 
as  a  part  of  and  appurtenant  to  the  land  so  con- 
veyed, and  reasonably  necessary  to  the  fair  enjoyment 
of  said  land,  and  that  by  such  conveyance  and  easement 
in  and  to  said  roadway  for  the  purposes  of  ingress  and 
egress  to  said  land  passed  to  the  appellee.  We  hold, 
under  the  facts  as  found,  that  the  roadway  in  contro- 
versy was  appurtenant  to  the  land  conveyed  to  appellee, 
and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Shank  v.  Kuhn. 

[No.  10,555.    Filed  November  23,  1920.] 

Frauds,  Statute  op. — Contracts  Not  to  be  Performed  Within 
a  Yea/r. — Performance  by  One  PaHy. — Where  plaintiff  and  de- 
fendant, tenants  of  adjoining  tracts  of  land  verbally  agrreed 
with  each  other  and  with  their  common  landlord  that  the  hay 
crop  should  be  grown  the  first  year  on  plaintiff's  land  and  the 
second  year  on  defendant's,  the  hay  and  seed  to  be  divided  in 
specified  proportions,  and  the  agreement  as  to  the  first  year's 
crop  was  f uUy  performed  by  plaintiff,  defendant  cannot  defeat 
an  action  for  conversion  of  plaintiff's  share  of  the  crop  raised 
during  the  second  year  on  the  ground  that  the  contract  as  to 
that  crop  could  not  be  performed  within  a  year  and  was  not 
in  writing,  as  required  by  the  Statute  of  Frauds  (§7462  Bums 
1914,  §4904  R.  S.  1881),  and  there  had  been  no  part  perform- 
ance within  a  year  as  to  the  second  year's  crop,  since  plaintiff 
had  fully  performed  his  part  of  the  agreement 

From  Pulaski  Circuit  Court;  W.  C.  Pentecost,  Judge. 
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Action  by  Leo  M.  Kuhn  against  Bernard  Shank. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

• 

Burson  &  Burson,  for  appellant. 
Ralph  L.  Somer  and  Robert  E.  Thompson,  for  appel- 
lee. 

Nichols,  J. — ^Action  by  appellee  against  appellant  for 
damages  growing  out  of  an  alleged  conversion. 

It  is  averred  in  substance  in  the  complaint  that  on 
August  24,  1916,  appellee  leased  a  certain  tract  of  land 
in  Pulaski  county,  Indiana,  for  a  period  of  two  years 
from  the  first  day  of  March,  1917.  At  said  time  appel- 
lant was  the  tenant  of  an  adjoining  110  acres  belonging 
to  the  same  landlord.  At  said  time  there  was  an  agree- 
ment between  appellee  and  appellant  whereby  the  hay 
crop  on  said  lands  should  be  alternated  between  the 
lands  of  appellee  and  the  lands  of  appellant,  the  hay 
and  seed  to  be  grown  and  harvested  one  year  on  the 
lands  of  the  appellee  and  the  following  year  on  the  lands 
occupied  by  and  farmed  by  appellant,  and  that  the  hay 
and  seed  grown  and  harvested  on  the  one  farm  should 
be  divided  on  the  basis  of  one-half  to  the  landlord,  one- 
quarter  to  the  appellee,  and  one-quarter  to  the  appellant. 
Pursuant  to  the  agreement,  the  hay  and  seed  from  ap- 
pellee's land  in  1917  was  divided  between  the  landlord, 
appellee  and  appellant.  In  1918  the  crop  of  hay  and 
seed  was  grown  on  the  land  occupied  by  the  appellant, 
the  hay  crop  being  divided  between  appellee  and  ap- 
pellant pursuant  to  the  agreement;  but  thereafter 
appellant  hulled  the  hayseed  from  the  field  on  his  land, 
and  refused  to  divide  the  same  with  appellee.  Appel- 
lee offered  to  assist  in  cutting  and  hulling  said  seed 
at  the  time  for  cutting  and  hulling  the  same,  offered  and 
requested  that  he  be  permitted  to  assist  in  such  work, 
but  the  appellant  refused  to  so  permit  him. 
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There  were  81.75  bushels  of  seeds  of  the  value  of  $20 
per  bushel,  making  a  total  of  $1,635.  Appellee  demanded 
one-fourth  of  said  seed,  but  the  same  was  refused  him 
by  appellant.  Appellant  converted  to  his  own  use  ap- 
pellee's share  of  the  seed,  and  sold  and  disposed  of  it 
and  took  and  appropriated  and  converted  to  his  own  use 
the  proceeds  thereof,  to  the  appellee's  damage  in  the  sum 
of  $500.  There  is  a  prayer  for  judgmejnt  in  the  sum 
of  $500. 

There  was  a  demurrer  to  this  complaint,  which  was 
overruled,  after  which  appellant  answered  in  three  para- 
graphs. Only  the  first  is  presented,  it  being  to  the 
effect  that  the  alleged  verbal  contract  as  set  out  in  ap- 
pellee's complaint,  in  so  far  as  it  relates  to  the  part  of 
the  contract  and  agreement  that  was  to  be  performed 
in  the  season  and  fall  of  the  year  1918,  is  barred  by  the 
fifth  clause  of  the  Statute  of  Frauds  and  Perjuries 
(§7462  Bums  1914,  §4904  R.  S.  1881),  for  the  reason 
that  by  the  terms  of  said  agreement  it  was  not,  and 
could  not  have  been  performed  by  the  parties  within 
one  year  from  the  time  of  making  or  entering  into  it, 
as  disclosed  by  the  complaint,  and  that  no  part  of  the 
alleged  contract  that  was  to  be  performed  in  the  year 
1918,  had  been  performed  by  either  party  within  the 
year  from  the  time  of  the  making  thereof. 

A  demurrer  by  appellee  to  this  answer  was  sustained, 
after  which  the  cause  was  submitted  to  a  jury  for  trial, 
which  returned  a  verdict  for  appellee  in  the  sum  of 
$350. 

After  appellant's  motion  for  a  new  trial  was  over- 
ruled, this  appeal. 

The  only  questions  presented  for  our  consideration 
are:  (1)  The  alleged  error  in  overruling  appellant's 
demurrer  to  appellee's  complaint;  (2)  the  sustaining 
of  appellee's  demurrer  to  appellant's  answer;  and  (3) 
overruling  the  motion  for  a  new  trial. 
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It  appears  from  the  allegations  of  the  complaint  as 
set  out  above  that  appellee  had  fully  performed  his  part 
of  the  oral  agreement  with  appellant.  Under  such  cir- 
cumstances appellant's  contention  that  the  Statute  of 
Frauds  relieves  him  from  liability  is  without  merit,  and 
the  complaint  states  a  good  cause  of  action.  Lowman 
V.  Sheets  (1890),  124  Ind.  416,  24  N.  E.  351,  7  L.  R.  A, 
784;  Haugh  V.  Blyth^s  Executors  (1863),  20  Ind.  24; 
Houghton  v.  Houghton  (1860),  14  Ind.  505,  77  Am. 
Dec.  69. 

As  the  allegations  of  appellant's  first  paragraph  of 
answer  set  forth  above  do  not  constitute  a  good  defense 
to  the  complaint  under  the  rule  just  stated,  there  was 
no  error  in  sustaining  the  appellee's  demurrer  thereto. 

The  only  question  presented  in  the  motion  for  a  new 
trial  is  the  alleged  error  in  giving  to  the  jury  certain 
instructions.  There  was  no  reversible  error  in  giving 
them,  and  nothing  can  be  gained  by  discussing  them. 
It  is  clear  that  a  right  result  was  reached. 

The  judgment  is  affirmed. 


Garton  et  al.  v.  Kleinknight. 

[No.  10,877.    Filed  November  26,  1920.] 

1.  Masteb  and  Servant. — Workmen's  Compensation  Act — Em^ 
player's  Knowledge  of  Injwry, — Notice, — ^Where  employers  had 
actual  knowledge  of  an  injury  to  an  employe's  eye  and  her 
incapacity  therefrom,  and  that  the  injury  had  caused  partial 
loss  of  vision,  they  could  not,  after  failure  to  furnish  physi- 
cians and  hospital  service  escape  liability  for  compensation 
under  the  Workmen's  Compensation  Act  (Acts  1915  p.  392, 
§80201  et  seq.  Bums'  Supp.  1918)  for  total  loss  of  vision  of 
such  eye  resulting  from  the  original  injury  on  the  ground  that 
no  written  notice  of  total  blindness  was  afterwards  griven  them, 
since  the  employer's  knowledge  of  the  injury  operated  as  a 
substitute  for  the  written  notice  required  by  §22  of  the  act. 
p.  271. 
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2.  Master  and  Servant. — Workmen's  Compensation  Act. — Lose 
of  Eye, — Comm£ncem,ent  of  Compensation, — Section  28  of  the 
Workmen's  Compensation  Act  (Acts  1915  p.  392,  §80201  et  seq. 
Bums'  Supp.  1918),  providing  that  no  compensation  shall  be 
allowed  for  the  first  seven  days  of  disability  resulting  from  an 
injury,  does  not  apply  to  an  award  for  the  loss  of  an  eye, 
since  compensation  was  not  on  account  of  disability,  but  was 
allowed  for  the  injury  itself,  so  that  compensation  was  prop- 
erly made  payable  from  the  day  of  the  injury,    p.  272. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Esther  Kleinknight  against  Hilda 
Garton  and  another.  From  an  award  for  applicant, 
the  defendants  appeal.    Affirmed. 

Abraham  Simm^ons,  Charles  G.  Dailey,  Samuel  D. 
Miller  and  W.  H.  Thompson,  for  appellants. 

Charles  E.  Sturgis  and  Robert  W.  SMne,  for  appellee. 

MgMahan,  C.  J. — Claim  by  appellee  against  the  ap- 
pellants for  compensation.  The  facts  as  found  by  the 
Industrial  Board  on  final  hearing  are  as  follows : 

On  May  18,  1918,  appellants  as  partners  were  en- 
gaged in  the  grocery  business.  On  and  prior  to  said 
date  appellee  was  employed  by  them  as  a  clerk  at  a 
weekly  wage  not  exceeding  ten  dollars.  On  said  date, 
while  appellee  was  removing  a  top  from  an  egg  crate, 
a  nail  flew  out  and  struck  her  in  the  right  eye.  This 
resulted  in  the  permanent  loss  of  vision  of  the  injured 
eye.  Appellants  had  actual  knowledge  of  such  injury 
within  three  days  after  the  accident.  Appellee  was  ab- 
sent from  her  work  for  two  weeks  immediately  after 
the  accident  on  account  of  said  injury,  during  which 
time  she  was  unable  to  perform  her  duties  as  such  em-* 
ploye.  Appellants  at  that  time  had  personal  knowledge 
that  appellee  was  not  able  to  perform  her  duties.  At 
the  end  of  two  weeks  appellee  returned  to  her  duties 
and  informed  appellants  that  as  a  result  of  her  injury 
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she  had  lost  twenty  per  cent,  of  her  vision.  The  im- 
pairment progressed  so  that  shortly  thereafter,  as  a 
direct  result  of  the  injury,  the  entire  vision  of  said  eye 
was  permanently  destroyed.  Appellee  did  not,  prior  to 
the  filing  of  her  application  for  compensation  herein, 
serve  written  notice  upon  appellants  advising  them  that 
the  injury  to  her  eye  had  resulted  in  the  permanent  loss 
of  the  entire  vision  thereof.  Appellants  paid  appellee 
$12  in  compensation,  but  did  not  provide  her  with  an 
attending  physician  for  the  treatment  of  her  injury. 
Appellee  provided  her  own  physician  and  surgical  sup- 
plies at  a  cost  of  $22.96. 

Appellee  was  awarded  100  weeks'  compensation  at 
the  rate  of  $5.50  per  week,  beginning  May  18,  1918, 
appellants  being  given  credit  for  the  $12.  An  award 
of  $22.96  was  also  made  on  account  of  medical  expense 
incurred. 

The  errors  assigned  ^re  that  the  award  was  not  sus- 
tained by  sufficient  evidence,  and  was  contrary  to  law. 

The  evidence  shows  that  appellee,  while  working  in 
appellants'  store,  was  injured  during  their  absence. 
The  accident  occurred  about  10  a.m.  on  Saturday;  ap- 
pellee worked  until  noon  and  went  home.  Appellants 
learned  of  the  accident  the  following  evening.  On  the 
following  Monday,  appellee  telephoned  to  the  store  and 
informed  them  that  she  would  not  be  at  the  store  that 
day.  She  went  to  see  a  physician  two  days  after  the 
accident,  at  which  time  the  vision  of  the  injured  eye 
was  only  twenty  per  cent,  normal.  The  following 
Wednesday,  she  went  to  another  physician  and  in  the 
evening,  after  returning  from  this  physician,  she  had 
a  conversation  with  one  of  the  appellants.  Appellee 
testified  that  she  was  blind  in  the  injured  eye  at  that 
time,  and  that  she  at  that  time  told  one  of  the  appel- 
lants of  the  condition  of  her  eye,  and  that  she  would 
not  be  able  to  work  for  a  while.    A  physician  who  ex- 
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amined  her  in  May,  1920,  testified  tKat  she  retained 
but  one-fourth  of  one  per  cent,  vision  in  the  injured  eye; 
that  this  condition  had  obtained  a  long  time,  having  ad- 
vanced rapidly  after  the  injury. 

The  award  of  the  Industrial  Board  was  based  on  total 
blindness  of  the  injured  eye.  Appellants  cont^id  that 
the  award  is  contrary  to  law,  and  not  supported  by 
sufficient  evidence,  for  the  reason  that  no  notice  was 
given  before  the  filing  of  this  action  that  appellee  had 
become  blind  as  a  result  of  the  accident.  Appellants 
do  not  deny  knowledge  of  the  accident  and  that  they 
had  knowledge  of  the  nature  and  cause  of  the  injury 
the  fourth  day  after  the  accident,  but  contend  that  it  is 
incumbent  upon  a  claimant  to  notify  the  employer  of 
an  injury  which  has  occurred  in  the  course  of  employ- 
ment, and  in'  such  notice  to  state  ''the  exact  nature  of 
the  injury  so  that  the  employer  may  have  an  opportu- 
nity to  take  proper  steps  in  regard  to  the  injured  em- 
ploye." They  further  contend  that  appellee  was  not 
wholly  blind  at  the  time  when  they  learned  of  the  in- 
jury ;  that  they  could  not  know  such  a  condition  would 
develop  unless  notified  of  that  fact  by  appellee,  and  that 
they  were  entitled  to  a  further  notice  after  appellee  be- 
came totally  blind  in  the  injured  eye. 

Section  22  of  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918,  provides 
that:  "Every  injured  employe  or  his  representative 
shall  immediately  upon  the  occurrence  of  an  injury  or 
as  soon  thereafter  as  practicable  give  or  cause  to  be 
given  to  the  employer  written  notice  of  the  injury  and 
the  employe  shall  not  be  entitled  to  physician's  fees  nor 
to  any  compensation  which  may  have  accrued,  under  the 
terms  of  this  act,  prior  to  the  giving  of  such  notice: 
unless  it  can  be  shown  that  the  employer,  his  agent  or 
representative  had  knowledge  of  the  injury  or  death, 
or  that  the  party  required  to  give  such  notice  had  been 
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prevented  from  doing  so  by  reason  of  physical  or  mental 
incapacity  or  the  fraud  or  deceit  of  some  third  person, 
or  for  equally  good  reason :  but  no  compensation  shall 
be  payable  unless  such  notice  is  given  within  thirty 
days  after  the  occurrence  of  the  injury  or  death,  unless 
reasonable  excuse  is  made  to  the  satisfaction  of  the  In- 
dustrial Board  for  not  giving  such  notice." 

Section  23,  after  enumerating  what  the  notice  shall 
state,  provides  that:  "No  defect  or  inaccuracy  in  the 
notice  shall  be  a  bar  to  compensation  unless  the  em- 
ployer shall  prove  that  his  interest  was  prejudiced 
thereby,  and  then  only  to  the  extent  of  such  prejudice.'' 
The  burden  of  proving  prejudice  is  on  the  employer. 

There  is  no  claim  here  that  the  disabiUty  has  been  in- 
creased by  reason  of  any  act  on  the  part  of  appellee 
and  that  appellants  did  not  have  an  opportunity 

1.  of  furnishing  medical  attention.  Appellants  had 
timely  knowledge  of  the  accident  and  that  ap- 
pellee had  received  a^i  injury  to  her  eye  that  incapaci- 
tated her  and  that  she  had  been  taking  medical 
treatment.  The  injury  to  the  eye  was  patent.  Had 
it  been  a  latent  injury  developing  months  after  the  ac- 
cident a  different  question  would  be  presented.  Appel- 
lants received  actual  knowledge  of  the  accident  and 
injury  to  appellee  on  the  day  of  the  accident.  Two  days 
later  they  knew  that  the  injury  was  such  that  appellee 
could  not  return  to  her  work,  and  on  the  fourth  day 
after  the  accident  appellee,  after  having  been  examined 
by  two  physicians,  and  when  she  had  lost  eighty  per 
cent,  of  the  vision  of  the  injured  eye,  and,  at  a  time 
when  she  says  that  she  was  blind  in  that  eye,  informed 
one  of  the  appellants  of  such  facts. 

It  is  clear  that  appellants  had  timely  knowledge  that 
appellee  was  injured.  It  has  been  held  many  times  that 
knowledge  on  the  part  of  the  employer  is  a  substitute 
for  written  notice  required  by  §22  of  Workmen's  Com- 
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pensation  Act,  supra.  Appellants,  having  actual  knowl- 
edge that  appellee  met  with  an  accident  which  resulted 
in  an  injury  to  her  eye  which  prevented  her  from  work- 
ing for  a  period  of  two  weeks  and  within  a  week  after 
the  injury  and  having  knowledge  that  the  vision  of  the 
injured  eye  had  been  reduced  to  twenty  per  cent,  of  its 
normal  vision,  cannot,  after  failure  to  provide  the  nec- 
essary physicians  and  hospital  service,  escape  liability 
on  the  ground  that  no  written  notice  was  afterwards 
given  them  of  the  fact  that  appellee  had  become  totally 
blind  in  the  injured  eye.  Under  the  facts  in  this  case 
such  notice  was  not  necessary. 

The  Industrial  Board  committed  no  error  in  making 

the  compensation  payable  from  the  day  of  the  injury. 

The  compensation  allowed  by  the  board  in  this 

2.  case  was  not  on  account  of  a  disability  resulting 
from  an  injury,  but  was  allowed  for  the  injury 
itself,  that  is,  for  the  loss  of  an  eye.  Section  28,  of 
the  Workmen's  Compensation  Act,  supra,  is  not  appli- 
cable. 

Award  affirmed,  and  under  the  statute  is  increased 
five  per  cent. 


Maryland    Casualty   Company    of    Baltimore, 

Maryland,  v.  Cleveland,  Cincinnati,  Chicago 

AND  St.  Louis  Railway  Company. 

[No.  9,918.    Filed  November  6,  1919.    Rehearing  denied  March 
16,  1920.    Transfer  denied  November  30,  1920.] 

1.  Subrogation. — Creation  of  R^ht — Payment  of  Whole  DebU 
— As  a  general  rule  the  right  of  subrogation  does  not  exist 
unless  the  whole  debt  involved  has  been  paid,  and  this  rule 
applies  to  conventional  as  well  as  legal  subrogation  unless  the 
contract  by  which  such  right  is  created  provides  otherwise, 
p.  276. 
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2.  Master  and  Servant. — Workmen's  Compenaatioru — Subroga^ 
tion  of  Insurer. — ^An  insurer  that  by  its  policy  has  stipulated 
for  a  right  of  subrogation  to  the  rights  of  the  employer  only 
in  case  of  payment  and  to  the  extent  of  payment  of  loss  or 
expense  under  the  policy,  cannot  maintain  an  action  on  the 
theory  of  being  subrogated  to  the  employer's  right  of  action 
conferred  by  §13  of  the  Workmen's  Compensation  Act  (Acts 
1915,  p.  895,  §80201  et  seq.  Bums'  Supp.  1918),  before  having 
paid  in  full  the  whole  liability  fixed  by  the  award  of  the  In- 
dustrial Board,    p.  276. 

From  Marioiu  Superior  Court  (102,212) ;  Vincent  G. 
Clifford,  Judge. 

Action  by  the  Maryland  Casualty  Company  of  Balti- 
more, Maryland,  against  the  Cleveland,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

James  E.  Rocap,  for  appellant. 
Frank  L.  Littleton  and  Forrest  Chenoweth,  for  appel- 
lee. 

Batman,  C.  J. — ^This  is  an  action  by  appellant  against 
appellee  to  recover  certain  expenditures  alleged  to  have 
been  paid  out  by  appellant,  as  the  insurance  carrier  of 
the  Dunn-McCarthy  Company,  an  employer  in  the  State 
of  Indiana,  for  injuries  received  by  one  Henry  Harvey, 
an  employe  of  said  company.  The  complaint  alleges 
in  substance,  among  other  things,  that  appellant  is  a 
liability  insurance  corporation,  and  as  such  is  entitled 
and  permitted  to  write  employers'  liability  and  work- 
men's compensation  insurance  in  the  State  of  Indiana; 
that  appellee  is  a  railway  corporation,  and  as  such 
operates  a  railway  system  in  the  city  of  Indianapolis  in 
said  state;  that  on  September  28,  1915,  the  Dunn- 
McCarthy  Company  was  engaged  in  the  construction  of 
a  sewer,  which  was  a  part  of  the  general  plan  for  the 
elevation  of  the  railroad  tracks  in  said  city ;  that  in  con- 
structing said  sewer  it  become  necessary  for  the  em- 
VOL-  74—18 
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ployes  of  said  company  to  use  the  rigHt  of  way  of 
appellee ;  that  appellee  knew  such  f  act,  and  had  express- 
ly permitted  such  use  for  said  purpose ;  that  one  of  the 
employes  of  said  company  on  said  work  was  Henry 
Harvey;  that  said  company  elected  to  accept  the  pro- 
visions of  the  Workmen's  Compensation  Act  (Acts  1915 
p.  392,  §80201  et  seq.  Bums'  Supp.  1918),  and  made 
application  to  appellant  for  the  issuance  of  a  workmen's 
compensation  and  employer's  liability  policy;  that,  in 
pursuance  of  such  application,  appellant,  on  or  about 
September  1,  1915,  issued  to  said  company  its  compen- 
sation policy,  by  the  terms  of  which  it  agreed  to  pay 
on  behalf  of  said  company  all  sums  of  money  to  become 
due  from  it  to  any  injured  employe,  as  provided  by  the 
compensation  law  of  said  state,  and  to  pay  for  all  medi- 
cal and  hospital  services  required  by  said  injured  em- 
ploye, as  provided  by  said  law;  that  a  copy  of  said 
policy  is  filed  herewith,  marked  "Exhibit  A,"  and  made  a 
part  hereof;  that  by  condition  "H"  of  said  policy,  and 
by  virtue  of  the  Workmen's  Compensation  Act  of  said 
state,  appellant  became  subrogated  to  the  rights  of  said 
Dunn-McCarthy  Company,  or  any  employe  thereof  cov- 
ered by  said  policy,  for  the  payment  of  any  loss  or  ex- 
pense due  to  the  injury  of  any  employe  of  said  company ; 
that,  on  or  about  September  28,  1915,  Henry  Harvey, 
an  employe  of  said  company,  received  an  injury  in  the 
course  of  his  employment,  by  and  through  the  negli- 
gence of  appellee.  (Here  follow  allegations  of  the  spe- 
cific acts  on  which  appellant  bases  its  charge  of 
negligence  on  the  part  of  appellee,  resulting  in  the  in- 
jury to  said  Harvey,  and  the  extent  thereof,  but  the 
same  are  omitted  here  as  they  are  not  essential  to  an 
understanding  of  the  question  determined) .  Said  com- 
plaint further  alleges  in  substance,  among  other  things, 
that  thereafter  said  Harvey  elected  to  claim  compensa- 
tion as  provided  by  the  Workmen's  Compensation  Act 
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of  Indiana,  that  on  December  19,  1915,  he  filed  a  peti- 
tion against  said  Dunn-McCarthy  Company  before  the 
Industrial  Board  of  said  state,  and  thereafter,  on  or 
about  December  24, 1915,  said  board  awarded  him  com- 
p^isation,  and  ordered  said  company  to  pay  him  for 
a  period  of  143  weeks,  the  sum  of  $13.20  weekly,  as 
compensation  for  the  injuries  sustained  by  him;  that 
said  company  and  appellant,  by  virtue  of  the  Workmen's 
Compensation  Law  of  said  state,  were  obligated  to  pay 
for  all  medical  and  hospital  services  for  the  first  thirty 
days  of  said  injury,  and  that,  by  virtue  of  the  provi- 
sions of  said  act,  appellant  became  liable  to  said  Harvey 
for  the  payment  of  the  compensation  awarded  him  by 
said  board  as  aforesaid;  that  by  the  terms  of  its  pol- 
icy, issued  to  said  company,  and  by  virtue  of  said  Work- 
men's Compensation  Act,  supra,  it  is  obligated  to  pay  all 
losses  and  expenses  sustained,  or  to  be  sustained,  by  said 
company,  by  reason  of  the  aforesaid  injuries  to  said 
Harvey ;  that  appellant  Eas  performed  all  the  conditions 
imposed  upon  it  by  the  terms  of  the  policy ;  that  by  rea- 
son of  said  injuries  to  said  Harvey^  and  by  reason  of 
the  terms  and  conditions  of  said  policy,  appellant  has 
paid,  for  and  on  behalf  of  said  Dunn-McCarthy  Com- 
pany, the  sum  of  $63  for  hospital  services  and  $102 
for  medical  attention,  and  is  obliged  to  pay  as  com- 
pensation to  said  Harvey  the  sum  of  $1,^87.60.  The 
complaint  concludes  with  a  demand  against  appellee  for 
judgment  in  the  sum  of  $2,052.50  and  costs,  and  for  all 
other  proper  relief. 

To  this  complaint  appellee  filed  a  demurrer  for  want 
of  facts,  with  the  statutory  memorandum,  which  was 
sustained.  Appellant  refusing  to  further  plead,  judg- 
ment was  rendered  against  it.  It  now  prosecutes  this 
appeal,  and  has  assigned  the  action  of  the  court  in  sus- 
taining appellee's  demurrer  to  its  complaint  as  the  sole 
error  on  which  it  relies  for  reversal. 
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It  is  a  general  rule  applicable  to  actions  based  on  the 

ground  of  subrogation  that  such  right  does  not  exist 

unless  the  whole  debt  involved  has  been  paid.    37 

!•  Cyc  379;  Miami  County  Bank  V.  State,  ex  reL 
(1916),  61  Ind.  App.  360, 112  N.  E.  389;  Hunter 
V.  First  Nat  Bank  (1909),  172  Ind.  62,  87  N.  E.  734; 
Bank,  etc.  V.  Lorwein  (1905),  76  Ark.  245,  88  S.  W. 
919,  6  Ann.  Cas.  202;  Receivers,  etc.  V.  Wortendyke 
(1876),  27  N.  J.  Eq.  658;  Bartholomew  V.  National 
Bank  (1897),  57  Kan.  594,  47  Pac.  519;  Knaffl  V.  Knox- 
viUe,  etc.,  Trust  Co.  (1915),  133  Tenn.  655,  182  S.  W. 
232,  Ann.  Cas.  1917C  1181;  Columbia,  etc..  Trust  Co. 
V.  Kentucky,  etc.,  R.  Co.  (1894),  60  Fed.  794,  9  C.  C.  A. 
264;  Note  to  American  Bonding  Co.  V.  National,  etc., 
Bank  Co.,  99  Am.  St.  482.  This  rule  applies  to  con- 
ventional as  well  as  legal  subrogation,  unless  the  con- 
tract by  which  such  right  is  created  provides  otherwise. 
Sheldon,  Subrogation  (2d  ed.)  §248;  Loeh  v.  Fleming 
(1884),  15  111.  App.  503;  Springer  V.  Foster  (1901),  27 
Ind.  App.  15,  60  N.  E.  720;  Stuckman  v.  Roose  (1897), 
147  Ind.  402,  46  N.  E.  680. 

In  the  instant  case  appellant  is  seeking  to  be  subro- 
gated to  the  right  of  action  conferred  on  the  said  Dunn- 
McCarthy  Company  against  appellant,  by  §13  of 

2.  the  Workmen's  Compensation  Act,  supra.  It 
bases  this  right  on  clause  '"H"  of  the  policy  in 
suit,  which  reads  as  follows : 

"In  case  of  the  pajmient  of  loss  or  expense  under 
this  policy,  the  Company  shall  be  subrogated  to  all 
the  rights  of  this  employer  or  any  employee  or  de- 
pendent covered  hereby  to  the  extent  of  such  pay- 
ment, and  this  employer  shall  execute  all  papers 
required  and  shall  cooperate  with  the  Company  to 
secure  such  rights.'* 

This  provision  must  be  considered  in  connection  with 
the  other  portions  of  said  policy,  and  when  this  is  done 
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it  is  apparent  that  it  should  be  construed  as  an  attempt 
to  confer  the  right  of  subrogation  on  appellant,  only  in 
the  event  it  has  paid  the  whole  liability  due  in  any  given 
case,  and  not  an  attempt  to  provide  for  subrogation 
pro  tanto.  Knaffl  V.  KnoxviUe,  etc.,  Trust  Co.,  supra. 
It  will  be  observed  that  appellant  has  alleged  in  its  com- 
plaint, in  substance,  that  the  Industrial  Board  awarded 
the  injured  employe,  Harvey,  weekly  compensation  in 
the  sum  of  $13.20  for  143  weeks,  and  ordered  his  em- 
ployer, the  Dunn-McCarthy  Company,  to  pay  the  same, 
together  with  all  medical  and  hospital  services  for  the 
first  thirty  days  of  the  said  Harvey's  injuries ;  that  by 
reason  of  the  terms  of  its  said  policy  issued  to  said 
Dunn-McCarthy  Company,  and  by  virtue  of  the  Work- 
men's Compensation  Act,  supra,  it  is  obligated  to  pay 
all  losses  and  expenses  sustained  or  to  be  sustained  by 
said  company,  by  reason  of  the  aforesaid  injuries  to 
said  Harvey ;  that  it  has  paid  for  and  on  behalf  of  said 
Dunn-McCarthy  Company  the  sum  of  $165  for  medical 
and  hospital  services  rendered  said  Harvey,  and  is 
obliged  to  pay  him  as  compensation  the  sum  of  $1,887.60. 
It  thus  appears  on  the  face  of  the  complaint  that  the 
whole  liability  due  said  Harvey  has  not  been  paid ;  and 
that,  as  to  the  weekly  compensation,  appellant  has  only 
acknowledged  liability  therefor.  Under  the  rule  stated 
above,  this  fact  alone  is  a  sufficient  ground  to  deprive 
appellant  of  the  right  of  subrogation,  even  if  it  other- 
wise existed  in  his  favor.  Appellee  has  challenged  the 
right  of  appellant  to  be  subrogated  under  the  facts 
stated,  regardless  of  the  question  herein  determined,  but 
we  find  it  unnecessary  to  consider  or  determine  such 
contention  because  of  the  defect  in  the  complaint  indi- 
cated above.  For  the  reason  stated,  we  conclude  that 
the  court  did  not  err  in  sustaining  appellee's  demurrer 
to  the  complaint.    Judgment  affirmed. 
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Catholic  Order  op  Foresters  v.  Collins. 

[No.  9,759.    Filed  April  3, 1919.    Rdiearing  denied  June  18, 1919. 

Transfer  denied  November  80,  1920.] 

1.  Appeal. — Decision  on  Prior  AppeaL — Law  of  the  Case* — 
Where,  on  subsequent  appeal,  the  issues  r^nain  the  same  and 
there  is  no  material  change  in  the  evidence,  the  former  deci- 
sion stands  as  the  law  of  the  case.    p.  278. 

2.  Insurance. —  Fraternal  Benefit  Cetrtifieates. —  Waarcmties. — 
Breach, — ^Where  the  parties  to  a  fraternal  benefit  certificate 
have  fixed  the  character  of  insured's  answer^  in  his  applica- 
tion as  warranties,  and  not  representations,  the  exact  truth  of 
each  and  every  answer  as  given  is  material,  and  each  of  such 
answers  must  be  the  exact  truth  or  there  is  a  breach  of  war- 
ranty,   p.  280. 

From  Marion  Superior  Court  (69,896) ;  Theophilus 
J.  MoU,  Judge. 

Action  by  Mary  Alice .  Collins  against  the  Catholic 
Order  of  Foresters.  From  a  judgment  for  plaintiff,  the 
defendants  appeal.    Reversed. 

Edmund  S.  Cummings,  Edward  P.  Honan,  Michael  A. 
Ryan,  John  C.  Ruckelshaua  and  Russell  J.  Ryan,  for 
appellant. 

John  Ogden,  William  A.  Ketcham,  Clair  McTuman, 
William  R.  Higgins,  Roger  W.  Wallace,  John  Vajen  Wil- 
son and  Merrill  E.  Moores,  for  appellee. 

Enloe,  J. — ^This  is  the  third  appeal  of  this  case.  See 
Collins  V.  Catholic  Order,  etc.  (1909),  43  Ind.  App.  549, 
88  N.  E.  87,  and  Catholic  Order,  etc.  V.  Collins  (1912), 
51  Ind.  App.  285,  99  N.  E.  745. 

The  issues  remain  the  same  as  they  were  on  the 
last  appeal,  and  there  is  no  material  change  in 

1.  the  evidence;  therefore  the  former  decision 
stands  as  the  law  of  this  case. 

In  the  former  opinion  it  was  held  that  the  answer 
given  by  the  assured  to  question  9 — "Q.  When  and  for 
what  has  medical  advice  been  sought  within  the  last 
three  years?    A.   Nothing" — was,  under  the  terms  of 
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the  application  and  certificate  herein,  a  warranty.  The 
jury  trying  the  case  formerly,  in  answer  to  interroga- 
tories, found  that  the  answer  given  to  the  above  inter- 
rogatory was  false.  The  jury  trying  the  case  on  the 
present  appeal  also  found,  by  their  answers  to  interroga- 
tories returned  with  their  general  verdict,  that  this 
answer  was  false,  the  jury  returning  the  same  answers 
to  interrogatories  covering  question  9  as  were  returned 
on  the  former  appeal.  See  Catholic  Order,  etc.  v.  Coir 
lins,  supra,  295,  interrogatories  24,  26  and  30. 

On  the  last  of  the  former  appeals  the  interrogatories 
were  silent  on  the  question  of  appellants  having  ten- 
dered to  appellee,  before  trial,  a  sum  sufficient  to  cover 
all  moneys  paid  by  James  Edward  Collins,  the  insured, 
to  appellant,  on  its  election  to  avoid  the  contract  of  in- 
surance in  question,  but  at  the  last  trial  such  interroga- 
tories were  submitted  to  the  jury,  and  they  found,  as 
shown  by  their  answers  thereto,  that  appellant  had  ten- 
dered to  appellee  before  trial  of  this  case  a  sum  covering 
all  sums  paid  by  said  James  Edward  Collins  to  appel- 
lant, with  legal  interest  thereon  to  day  of  trial,  and 
that  such  tender  had  been  refused  by  appellee. 

The  jury  returned  a  general  verdict  for  appellee,  and 
the  appellant  unsuccessfully  moved  for  judgment  in  its 
favor  upon  the  answers  to  interrogatories,  and  for  a 
new  trial.  If  the  motion  by  appellant  for  judgment  in 
its  favor  upon  the  answers  to  interrogatories  should 
have  been  sustained,  no  other  assigned  errors  herein 
need  be  noticed. 

The  answers  of  the  jury  to  interrogatories  numbered 
36,  37  and  38  supply  the  facts  of  defense  which  the 
court  in  the  last  of  the  former  appeals  said  was  lack- 
ing, so  that  under  the  law  of  this  case  the  jury  have  now 
affirmatively  found  in  favor  of  appellant,  by  their  an- 
swers to  interrogatories,  the  existence  of  each  of  the 
affirmative  facts  necessary  to  appellant's  defense. 


280        APPELLATE  COURT  OF  INDIANA, 

Catholic  Order,  etc.  v.  Collins — ^74  Ind.  App.  278. 

Appellee  insists  that  the  case  was  last  tried  upon  a 

"new  theory,"  to  wit,  that  James  Edward  Collins,  at 

the  time  he  gave  his  answers  in  his  application, 

2.  thought  or  believed  his  said  answers  to  be  true, 
and  that  each  and  all  of  said  answers  were  in 
fact  true,  so  far  as  they  affected  the  materiality  of  the 
risk,  and  hence  are  not  to  be  construed  as  warranties. 
A  sufficient  answer  to  this  argument  is  that  it  is  for  the 
parties  in  the  first  instance  to  fix  the  character  of  the 
answers,  whether  they,  shall  be  considered  as  representa- 
tions or  warranties  and  whether  they  shall  be  deemed 
material  or  inunaterial  as  affecting  the  risk ;  and  when 
they  have  so  fixed  the  matter,  and  given  legal  character 
to  their  contract,  a  jury  has  no  power  to  declare  it 
otherwise  than  as  so  fixed.  By  making  the  answers 
warranties,  as  held  in  the  former  opinion,  the  parties 
made  the  exact  truth  of  each  and  every  answer  as  given 
material,  and  each  of  such  answers  must  be  the  exact 
truth,  or  there  is  a  breach  of  the  warranty.  Catholic 
Order,  etc.  v.  Collins,  supra,  293,  and  authorities  there 
cited. 

The  answers  given  by  the  jury  to  interrogatories 
numbered  10,  13  and  15  are  in  irreconcilable  conflict 
with  the  general  verdict,  and  are  not  nullified  by  an- 
swers to  other  interrogatories.  The  answers  given  by 
the  jury  to  interrogatories  numbered  36,  37  and  38  fully 
supply  the  very  facts  which  the  court,  on  the  last  of  the 
former  appeals,  held  were  wanting,  and  also,  in  connec- 
tion with  answers  to  interrogatories  numbered  10,  18, 
and  15,  they  fully  establish  the  affirmative  facts  relied 
upon  as  a  defense. 

The  j  udgment  of  the  Marion  Superior  Court  is  there- 
fore reversed,  and  this  cause  is  remanded,  with  instruc- 
tions to  sustain  appellant's  motion  for  judgment  in  its 
favor  upon  the  answers  to  interrogatories. 
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Leary  V.  Cleveland,  Cincinnati,  Chicago  and 

St.  Louis  Railway  Company. 

[No.  9,896.    Filed  June  24,  1919.     Rehearing  denied  October  16, 
1919.    Transfer  denied  December  1,  1920.] 

1.  Raiiadads. — Duty  to  Fence  Tracks. — Common  Law, — At  com- 
mon law  railroads  were  not  required  to  fence  their  tracks, 
p.  283. 

2.  Raiukoads. — Duty  to  Fence  Tracks* — StattUe. — Injury  to  Ani- 
mals.—  ComplainL — Sujflciency. —  In  an  abutting  landowner's 
action  against  a  railroad  company,  a  complaint  alleging  that 
defendant,  in  violation  of  §5447  Bums  1914,  Acts  1885  p.  224, 
negligently  failed  to  fence  its  right  of  way,  and  that  plaintiff's 
bull  wandered'  on  and  over  defendant's  tracks  and  onto  an 
adjacent  right  of  way  of  another  company,  where  the  animal 
was  kiUed,  fails  to  state  a  cause  of  action,  either  under  the 
statute  or  at  common  law,  though  the  failure  to  fence  is  negli- 
gence per  se.    p.  283. 

From  Hancock  Circuit  Court;  Earl  Sample,  Judge. 

Action  by  Thomas  B.  Leary  against  the  Cleveland, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 

Charles  L.  TincUUl,  for  appellant. 
Cook  &  Walker,  Frank  L.  Littleton  and  Charles  P. 
Stewart,  for  appellee. 

Batman^  C.  J. — ^This  is  an  action  by  appellant  against 
appellee  for  damages  on  account  of  the  killing  of  an 
animal  belonging  to  the  former.  The  complaint  is  in 
a  single  paragraph,  and  alleges  in  substance,  among 
other  things,  that  appellee  is  a  corporation  and  the 
owner  and  operator  of  a  railroad  through  Hancock 
county  in  this  state ;  that  appellant  is  the  owner  of  cer- 
tain farm  lands  abutting  on  the  north  side  of  its  right 
of  way  in  said  county ;  that  in  October,  1915,  appellant 
was  lawfully  pasturing  a  bull  on  his  said  land,  so  abut- 
ting on  said  right  of  way;  that,  at  said  time  and  for 
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more  than  six  months  prior  thereto,  appellee  had  neg- 
ligently failed  and  refused  to  maintain  a  fence  between 
its  said  right  of  way  and  the  land  of  appellant  on  which 
his  said  animal  was  pasturing,  sufficient  to  restrain  and 
turn  cattle ;  that  on  October  — ,  1915,  said  bull,  by  rea- 
son of  the  failure  of  appellee  to  maintain  said  fence 
as  aforesaid,  escaped  from  appellant's  land  through  said 
defective  fence  and  entered  upon  and  crossed  over  ap- 
pellee's right  of  way  onto  the  right  of  way  of  the  Union 
Traction  Company,  Ijring  adjacent  to  and  running 
parallel  with  appellee's  said  right  of  way  on  the  south, 
where  it  was  struck  and  killed  by  an  electric  car,  then 
and  there  operated  by  said  traction  company ;  that  said 
traction  company  had,  for  more  than  a  year  prior 
thereto,  controlled  and  operated  an  interurban  electric 
railway,  paralleling  the  right  of  way  of  appellee  through 
said  county,  and  had  operated  cars  thereon  at  a  rapid 
speed,  as  appellee  well  knew ;  that  appellee  on  said  date, 
and  for  a  long  time  prior  thereto,  knew  that  said  fence 
was  insufficient  as  aforesaid,  and  that  appellant's  cattle 
might  and  could  escape  through  the  same  because  of  its 
defective  condition,  and  enter  upon  appellee's  right  of 
way,  and  that  of  said  traction  company  lying  adjacent 
thereto  on  the  south,  and  that  said  cattle  in  so  doing 
would  be  in  danger  of  being  killed  by  the  trains  and  cars 
being  operated  on  said  railways ;  that  there  was  no  fence 
between  the  right  of  way  of  appellee  and  that  of  said 
traction  company,  and  appellee  well  knew  that,  if  it 
failed  to  maintain  its  said  fence  between  its  right  of 
way  and  appellant's  said  land,  his  stock  could,  by  rea- 
son of  said  defective  fence,  escape  and  readily  enter 
upon  the  right  of  way  of  said  traction  company,  where 
it  operated  electric  cars  at  a  high  rate  of  speed,  at  inter- 
vals of  less  than  one  hour ;  that  said  bull  was  killed  solely 
because  of  the  negligence  of  appellee  in  failing  to  main- 
tain said  fence,  and  without  any  fault  or  negligence  on 
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the  part  of  appellant;  that  said  animal  was  of  the  fair 
and  reasonable  value  of  $100,  for  which  judgment  was 
demanded.  To  this  complaint  appellee  filed  a  demurrer 
for  want  of  facts,  with  a  m^norandum  stating  wherein 
it  was  insufficient.  This  demurrer  was  sustained  and, 
appellant  refusing  to  plead  further,  it  was  adjudged 
that  he  take  nothing  by  his  complaint,  and  that  appellee 
recover  its  costs.  From  this  judgment  appellant  has 
appealed  and  has  assigned  the  action  of  the  court  in 
sustaining  appellee's  demurrer  to  his  complaint  as  the 
sole  error  on  which  he  relies  for  reversal. 

It  will  be  observed  that  the  complaint  in  this  action 
is  based  solely  on  the  alleged  failure  of  appellee  to  main- 
tain a  sufficient  fence  between  its  right  of  way 

1.  and  appellant's  land  abutting  thereon.  At  com- 
mon law  railroad  companies  were  not  required 
to  fence  their  tracks,  and  where  the  owner  of 

2.  animals  permitted  them  to  run  at  large  in  the 
vicinity  of  a  railroad  track,  in  the  absence  of  an 

order  from  the  board  of  commissioners  permitting  the 
same,  he  was  guilty  of  such  negligence  as  would  prevent 
him  from  recovering,  if  any  such  animals  strayed  ijpon 
the  track  and  were  killed  or  injured,  unless  such  killing 
or  injury  was  wilful.  Fort  Wayne,  etc.,  R.  Co.  v. 
O'Keefe  (1891),  4  Ind.  App.  249,  30  N.  E.  916,  and 
authorities  there  cited.  In  1863  a  statute  was  enacted 
making  railroad  companies  operating  railroads  into  or 
through  this  state  liable  for  stock  killed  or  injured  by 

■ 

the  locomotives,  cars,  or  other  carriages  run  on  such 
road,  but  providing  that  such  act  shall  not  apply  to  any 
railroad  securely  fenced  in,  if  such  fence  be  properly 
maintained  by  such  company.  §§5436,  5442  Bums 
1914,  §§4025,  4031  R.  S.  1881.  Under  this  statute  the 
fencing  of  railroad  tracks  was  optional  with  the  owners 
and  operators,  but  in  1885  a  statute  was  enacted  which 
made  such  fencing  compulsory.    This  statute  provides 
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in  substance,  among  other  things,  that  any  railroad  cor- 
poration running  or  operating  a  railroad  into  or  through 
this  state  shall  construct  and  maintain  fences  on  both 
sides  of  its  railroad,  except  at  certain  designated  places, 
sufficient  and  suitable  to  turn  and  prevent  cattle  and 
other  stock  from  getting  on  such  road;  and  that  when 
such  fences  are  not  so  made,  or  when  the  same  are  not 
kept  in  repair,  such  railroad  corporation  shall  be  liable 
for  all  damages  which  may  be  done  by  its  agents,  em- 
ployes, engineers,  or  cars  to  any  cattle  or  other  stock 
thereon.  §5447  Bums  1914,  Acts  1885  p.  224.  It  will 
be  observed  that  the  complaint  in  this  case  not  only  fails 
to  show  that  the  animal  in  question  was  killed  on  the 
track  or  right  of  way  of  appellee,  or  by  any  of  its  agents, 
employes,  engineers,  locomotives,  cars,  or  other  car- 
riages, but  expressly  alleges  that  it  was  killed  on  the 
right  of  way  of  the  Union  Traction  Company  by  an 
electric  car  then  and  there  operated  by  it  over  its  own 
road.  It  thus  appears  that  the  complaint  is  clearly  in- 
sufficient to  state  a  statutory  cause  of  action  against 
appellee.  Hocking  VulUy  R.  Co.  V.  Phillips  (1910),  81 
Ohio  458,  91  N.  R  118,  29  L.  R.  A.  (N.  S.)  573;  Frisch 
V.  Chicago,  etc.,  R.  Co.  (1905),  95  Minn.  398,  104  N.  W. 
228;  Bear  v.  Chicago,  etc.,  R.  Co.  (1905),  141  Fed.  25, 
72  C.  C.  A.  513.  But  appellant  insists  that  the  failure 
to  maintain  the  fence  in  question  being  a  violation  of 
§5447,  supra,  is  negligence  per  se,  and  gives  him  a  right 
of  action  at  common  law;  that  in  such  an  action  he  is 
not  limited  by  the  restrictions  of  the  statute  with  ref- 
erence to  the  recovery  of  damages  for  injury  to  stock, 
but  may  recover  any  damage  thereto  resulting  proxi- 
mately from  such  violation,  regardless  of  the  manner 
in  which,  and  place  at  which  such  injury  occurs.  We 
cannot  agree  with  this  contention.  The  enactment  of 
said  §5447,  supra,  imposed  a  duty  on  railroads,  with  ref- 
erence to  fencing  their  tracks,  which  was  wholly  un- 
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known  to  the  common  law.  The  legislature  had  the 
power  to  determine  what  liability,  if  any,  would  be  in- 
curred by  a  railroad  company  that  failed  to  discharge 
this  new  duty,  and  it  exercised  that  power  as  indicated 
above.  A  breach  of  this  duty  is  negligence  per  se,  as 
appellant  contends,  but  it  is  statutory  negligence  and 
not  common-law  negligence.  In  proper  cases  it  affords 
an  adjacent  landowner  a  basis  for  a  statutory  liability, 
but  not  for  a  common-law  liability,  as  a  failure  on  the 
part  of  the  railroad  company  to  fence  its  tracks  is  not 
the  breach  of  a  common-law  duty  which  it  owes  to  such 
landowner,  or  the  infringement  of  a  right  given  him 
by  the  common  law.  We  conclude  that  the  complaint 
does  not  state  a  cause  of  action  either  under  the  statute 
or  at  common  law,  and  hence  the  court  did  not  err  in 
sustaining  a  demurrer  thereto. 

Appellant  has  called  our  attention  to  the  case  of 
Pickett  V.  Toledo,  etc.,  R.  Co.  (1916),  61  Ind.  App.  26, 
111  N.  E.  434,  wherein  it  is  held  that,  where  the  right 
of  ways  of  two  railroad  companies  lie  adjacent  and  run 
parallel,  there  is  no  statutory  duty  resting  upon  such 
companies  to  maintain  a  fence  between  their  respective 
right  of  ways.  He  insists  that  the  conclusion  we  have 
reached  in  this  case,  in  view  of  that  decision,  will  have 
the  effect  of  depriving  the  owners  of  stock  of  redress 
Where  such  stock  is  injured  under  the  circumstances 
alleged  in  the  complaint  in  this  case.  Such  a  result, 
however,  does  not  necessarily  follow,  as  the  question  of 
the  liability  of  the  Union  Traction  Company  for  injury 
to  stock,  under  the  circumstances  alleged  in  the  com- 
plaint, is  still  an  open  one  in  this  state,  as  far  as  we 
have  been  able  to  discover.  Authority  may  be  found 
for  holding  that  the  fence  constructed  by  appellee  be- 
tween its  right  of  way  and  appellant's  land  should  be 
treated  as  the  fence  of  the  traction  company  within  the 
provision  of  the  statute.    Davison  v.  Delaware,  etc.,  R. 
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Co.  (1909),  184  App.  Div,  872,  119  N.  Y.  Supp.  869. 
If  so  treated,  it  would  appear  that  said  traction  company 
should  be  liable  for  stock  which  had  passed  through 
such  fence  by  reason  of  its  defective  condition,  and  was 
killed  on  the  tracks  of  said  company  by  its  cars.  How- 
ever, we  do  not  presume  to  pass  upon  that  question,  as 
it  is  not  before  us,  but  have  been  led  to  make  the  sug- 
gestion stated,  in  view  of  appellant's  contention  as  to 
the  effect  of  the  decision  in  the  case  of  Pickett  v.  Toledo, 
etc.,  R.  Co.,  supra. 
We  find  no  error  in  the  record.    Judgment  affirmed. 


Outing  Kumfy-Kab  Company  v.  Ivey. 

[No.  10,050.    Filed  December  12,  1919.    Blearing  denied  May 
14,  1920.    Transfer  denied  December  1,  1920.] 

1.  Pi£ADiNG. — Averment  of  FacU — ^In  an  employe's  action  for 
salary  an  allegation  in  the  complaint  that  defendant  corpora- 
tion ''took  over  all  the  assets  and  assumed  all  the  liabilities" 
of  the  partnership  which  originally  employed  plaintiff,  is  the 
averment  of  an  ultimate  fact.    p.  290. 

2.  Pleading. — Office  of. — Assertion  of  Ultimate  Facts. — The  of- 
fice of  a  pleading  is  to  assert  ultimate  or  issuable  facts,  which 
alone  can  invoke  the  function  of  the  court  to  make  the  appli- 
cation of  law,  and  not  mere  matters  of  evidence  from  which 
the  ultimate  facts  may  be  inferred,    p.  290. 

3.  Appeal. —  Review. —  Overruling  Motion  to  Make  Complaint 
More  Specific. — In  an  employe's  action  for  salary  against  a 
corporation  which  succeeded  to  the  business  of  a  partnership 
originally  employing  him,  a  motion  to  make  more  specific  al- 
legations in  the  complaint  that  the  corporation  "took  over  all 
the  assets  and  assumed  all  the  liabilities,"  of  the  partnership, 
that  the  corporation  "took  over  all  the  contracts"  of  the  part* 
nership,  and  the  "defendant  assumed  and  agreed  to  pay  plain- 
tiff for  his  services"  in  his  employment,  was  properly  over- 
ruled as  seeking  the  averment  of  mere  evidentiary  facts,   p.  290. 

4.  Appeal. —  Review. —  Overruling  Motion  to  Make  Complamt 
More  Specific. — ^It  was  proper  for  the  trial  court  to  overrule  a 
motion  to  make  the  complaint  more  specific  in  so  far  as  based 
on  a  specification  seeking  to  require  an  averment  of  fact  pe- 
culiarly within  defendant's  own  knowledge,    p.  290. 
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5.  Appeal. — Review. — Hcurmlesa  Etrror. — Ovemding  Motion  to 
Strike  Out. — ^Even  though  words  in  a  complaint  are  mere  sur- 
plusage, overruling  a  motion  to  strike  them  out  does  not  con- 
stitute reversible  error,    p.  290. 

6.  Appeal. — Review. — Evidence. — Sufficiency. — Scope  of  Review. 
— On  an  appeal -from  a  judgment  for  plaintiff  in  a  cause  of 
action  wherein  the  right  to  recover  was  predicated  on  an  oral 
contract,  the  most  that  can  be  required  of  the  court  on  appeal, 
in  determining  the  sufficiency  of  the  evidence  to  establish  the 
existence  of  the  alleged  contract,  is  to  determine  whether  there 
is  evidence  tending  fairly  to  prove  that  contract,    p.  291. 

7.  Corporations. — Contract  of  Employment  Made  Before  In- 
corporation. —  Ratification. —  Where  a  partnership  which  had 
planned  to  incorporate  employed  plaintiff,  and  one  partner 
knew  of  negotiations  which  the  other  was  conducting  with 
plaintiff  to  hire  for  the  corporation  and  the  officers  and  board 
of  directors,  which  consisted  of  the  partners  and  the  other 
stockholders,  permitted  plaintiff  to  remain  in  his  position  after 
the  incorporation  of  the  company,  and  accepted  his  services, 
his  contract  of  employment  was  ratified  by  the  corporation, 
p.  291. 

8.  Appeal. — Review. — Pleading. — Proof. — Variance. — ^Where  an 
inventor  of  an  article  entered  into  the  employment  of  the  com- 
pany which  was  to  manufacture  it  under  an  agreement  that 
he  was  to  receive  a  stipulated  salary  and  royalties,  and,  after 
a  breach  of  the  contract  by  the  company,  he  sued  only  for 
wages,  proof  of  the  contract  as  to  both  salary  and  royalties 
did  not  constitute  a  fatal  variance  between  allegation  and 
proof,    p.  292. 

From  Laporte  Circuit  Court;  James  F.  GaMaher, 
Judge. 

Action  by  Glen  Ivey  against  the  Outing  Kumfy-Kab 
Company.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

W.  A.  McVey,  H.  B.  McLane  and  Sutherland  &  Smith, 
for  appellant. 
E.  E.  Weir  and  Darraw  &  Rowley,  for  appellee. 

This  action  was  tried  on  appellee's  amended  com- 
plaint. The  substance  of  so  much  of  the  complaint  as 
is  essential  to  an  understanding  of  the  questions  pre- 
sented by  this  appeal  is  as  follows : 
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"That  Rheinhardt  H.  Brown  and  Emmet  Scott  were 
engaged  in  the  manufacture  of  collapsible  sulkies  and 
baby  carriages,  at  the  times  hereinafter  mentioned. 
That  on  February  17th,  1915,  the  plaintiff  entered  into 
an  oral  agreement  with  Brown  &  Scott,  by  the  terms 
of  which  Brown  &  Scott  agreed  to  employ  the  plaintiff, 
and  the  plaintiff  agreed  to  work  for  said  Brown  &  Scott 
in  their  factory.  That  after  the  plaintiff  entered  the 
employment  of  Brown  &  Scott  and  while  engaged  in  the 
performance  of  said  contract.  Brown  &  Scott  and  their 
associates  organized  the  defendant  company,  viz.,  the 
Outing  Kumf  y-Kab  Company,  a  corporation,  which  com- 
pany took  over  all  the  assets  and  assumed  all  the  liabil- 
ities and  contracts  of  said  Brown  &  Scott  as  related 
to  said  factory  and  manufacturing  business.  That  on 
the  18th  day  of  February,  1915,  plaintiff  entered  upon 
his  duties  as  superintendent  of  the  assembling  depar1> 
ment  in  said  factory,  as  per  his  said  contract,  afore- 
said, and  continued  his  said  services  uninterruptedly 
until  the  14th  day  of  March,  1916,  when  the  defendant 
discharged  the  plaintiff  because  he  demanded  of  the  de- 
fendant a  balance  of  the  salary  he  had  earned,  and  other 
rights  theretofore  agreed  upon,  and  without  any  other 
cause  whatever.  That  the  defendant  assumed  and 
agreed  to  pay  the  plaintiff  for  his  services  in  his  said 
employment,  and  the  plaintiff  agreed  to  accept  therefor, 
the  sum  of  one  hundred  twenty-five  ($125)  dollars  per 
month  and  other  considerations  not  herein  sued  upon. 
That  the  defendant  has  paid  the  plaintiff  the  sum  of 
$72.00  per  month,  and  has  refused  to  pay  the  balance 
due  him  of  $53.00  per  month ;  and  that  there  is  due  the 
plaintiff  for  his  services  in  addition  to  the  sums  already 
paid  him  by  the  defendant  the  further  sum  of  $690.00, 
which  is  wholly  unpaid.  That  the  plaintiff  has  per- 
formed all  of  the  things  by  him  agreed  to  be  performed." 

Appellant  moved  the  court  to  require  appellee  to  make 
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his  amended  complaint  more  specific  and  definite  by  set- 
ting out  the  facts,  if  any,  to  support  each  of  the  follow- 
ing conclusions,  viz. :  (1)  That  the  Outing  Kumfy-Kab 
Company  took  over  all  the  assets  and  assumed  all  the 
liabilities  of  Brown  and  Scott;  (2)  that  the  Outing 
Kumfy-Kab  Company  took  over  all  the  contracts  of 
Brown  and  Scott;  (3)  that  the  defendant  assumed  and 
agreed  to  pay  the  plaintiff  for  his  services  in  said  em- 
ployment, and  also  by  setting  out  the  date  upon  which 
the  defendant  *  assumed  the  contracts  of  Brown  and 
Scott. 

Appellant  moved  the  court  to  strike  from  the  com- 
plaint the  words  "and  other  considerations  not  herein 
sued  upon,"  for  the  reason  that  said  words  are  sur- 
plusage and  tend  to  confuse  the  issues. 

Each  motion  was  overruled,  and  thereupon  appellant 
filed  answer  in  general  denial. 

Appellant  requested  the  court  to  submit  to  the  jury 
seventy-seven  interrogatories,  seven  of  which  the  court 
refused  to  submit.  When  all  the  evidence  had  been 
introduced,  appellant  moved  the  court  to  give  the  jury 
a  peremptory  instruction  to  return  a  verdict  in  its  favor, 
which  motion  was  overruled.  Verdict  for  appellee  in 
the  sum  of  $689.  Appellant  moved  for  judgment  in  its 
favor  on  the  answers  to  the  interrogatories  notwith- 
standing the  verdict,  which  motion  was  overruled. 
Judgment  on  the  verdict.  Motion  for  new  trial  over- 
ruled. 

The  following  errors  are  assigned :  The  court  erred 
in  overruling  (1)  the  motion  to  require  the  appellee 
to  make  his  amended  complaint  more  specific;  (2)  the 
motion  to  strike  out  part  of  the  amended  complaint; 
(3)  the  motion  for  judgment  on  the  answers  to  the  in- 
terrogatories notwithstanding  the  verdict;  (4)  the  mo- 
tion for  a  new  trial. 
Vol.  74—19 
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Dausman,  J.    (after  making  the  foregoing  state- 
ment) :     (1)  The  averment  that  the  appellant  "took 
over  all  the  assets  and  assumed  all  the  liabilities 
1-2.  of  Brown  &  Scott"  is  the  averment  of  an  ultimate 
fact.    Thayer,  Evidence,  ch.  V, ;  Muser  v.  Robert- 
son (1883),  17  Fed.  500.    Perhaps  it  might  properly 
be  called  a  conclusion  of  fact,  for  it  is  to  be  determined 
from  the  evidential  facts.     Cay  wood  V.  FwrreU  (1898), 
175  111.  480,  51  N.  E.  775.    The  office  of  a  pleading  is  to 
assert  ultimate  or  issuable  facts,  which' alone  can  in- 
voke the  function  of  the  court  to  make  the  application 
of  the  law,  and  not  mere  matters  of  evidence  from  which 
the  ultimate  facts  may  be  inferred.    Pennsylvania  Co. 
V.  Zwick  (1890),  1  Ind.  App.  280,  27  N.  E.  508;  Wat- 
son, Rev.  Works'  Prac.  §339.    By  the  first  three 
3-4.   specifications  of  the  motion  to  make  more  specific, 
appellant  sought  to  require  the  appellee  to  aver 
in  his  complaint  mere  evidential  facts ;  and  by  the  fourth 
specification  appellant  sought  to  require  the  averment 
of  a  fact  which  is  peculiarly  within  its  knowledge.    The 
motion  to  make  more  specific  was  properly  overruled. 
(2)  If  it  be  conceded  that  the  words  which  appellant 
sought  to  have  stricken  from  the  complaint  constitute 
mere  surplusage,  even  then  the  overruling  of  the 
5.    motion  to  strike  out  does  not  constitute  reversible 
error.    Dill  V.  O'FerreU   (1873),  45  Ind.  268; 
Scott  V.  Indianapolis  Wagon  Works  (1874),  48  Ind.  75; 
Board,  etc.  V.  McClintock  (1875),  51  Ind.  325;  St.  Lovis, 
etc.,  R.  Co.  V.  Valirius  (1877) ,  56  Ind.  511 ;  Hay  v.  State 
ex  rel.  (1877),  58  Ind.  337;  Stevens  V.  tucker  (1882), 
87  Ind.  109;  Diamond  Block  Coal  Co.  v.  Cuthbertson 
(1906),  166  Ind.  290,  76  N.  E.  1060;  lUinois,  etc.,  R.  Co. 
V.  Cheek  (1899),  152  Ind.  663,  53  N.  E.  641;  Grass  V. 
Ft.  Wayne,  etc.,  Traction  Co.  (1908),  42  Ind.  App.  395, 
81  N.  E.  514. 
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'    (3)  The  answers  to  the  interrogatories  are  not  in- 
consistent with  the  verdict. 

(4)  We  are  asked  to  determine  whether  the  evidence 
is  sufficient  to  prove  the  alleged  oral  contract.  It  is  the 
theory  of  the  Code  of  Civil  Procedure  that  appel- 
6*  late  tribunals  shall  not  be  required  to  determine 
questions  of  fact  from  conflicting  evidence,  and 
that  on  appeal  oiily  questions  of  law  shall  be  presented. 
§696  Bums  1914,  §655  R.  S.  1881 ;  Elliott,  App.  Proc. 
§854.  The  utmost  that  can  be  required  of  this  court 
is  to  determine  whether  there  is  evidence  tending  fairly 
to  prove  that  contract.  1  Works'  Prac.  §916;  Elkhart 
Paper  Co.  v.  Fulkerson  (1905),  36  Ind.  App.  219,  75  N. 
E.  283.  When  that  portion  of  the  evidence  which  is 
favorable  to  appellee  on  this  point  is  considered  alone, 
it  is  apparent  that  the  existence  of  the  contract  is  a 
legitimate  conclusion  to  be  drawn  therefrom.  That  sat- 
isfies the  rule,  and  we  will  look  no  further. 

Under  the  averments  of  the  complaint  it  was  not  nec- 
essary to  prove  an  express  agreement  between  the  cor- 
poration and  Brown  and  Scott,  whereby  the  for- 
7.  mer  assumed  Ivey's  contract  with  the  latter.  The 
undisputed  evidence  shows  that  long  before  the 
agreement  was  made  with  Ivey,  negotiations  were  be- 
ing conducted  between  Brown  and  Scott  looking  to  the 
formation  of  a  company  for  the  manufacture  of  carts. 
About  February  1,  1915,  the  negotiations  culminated 
in  an  agreement  to  form  a  corporation.  The  articles  of 
incorporation  were  signed  March  6,  1915,  filed  in  the 
office  of  the  secretary  of  state  March  9,  1915,  and  re- 
corded March  16,  1915.  The  delay  in  perfecting  the 
organization  of  the  corporation  was  occasioned  by  the 
inability  of  their  attorney  to  attend  to  the  matter.  In 
the  meantime  the  business  was  conducted  as  if  the  cor- 
poration were  actually  in  existence.  The  men  were 
preparing  the  factory  for  operation,  and  Ivey  was  there 
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at  work  from  February  18,  1915.  Scott  knew  of  the 
negotiations  Brown  was  conducting  with  Ivey.  Brown 
testified  that  he  hired  Ivey  on  February  17,  1915,  and 
stated  that  he  thought  he  hired  him  for  the  corporation. 
Mr.  Scott  was  made  president  and  general  manager; 
Brown,  superintendent;  McCarver,  treasurer;  Mrs. 
Scott,  vice-president  and  secretary.  These  persons 
were  the  only  stockholders  and  they  composed  the  board 
of  directors.  They  permitted  Ivey  to  remain  in  his 
position  and  accepted  the  benefit  of  his  services.  Under 
these  circumstances  Ivey's  contract  was  ratified,  ratlier 
than  assumed.  Whitney  v.  Wyman  (1879),  101  U.  S. 
892,  25  L.  Ed.  1050 ;  Stanton  V.  New  York,  etc.,  R.  Co. 
(1890),  59  Conn.  272,  22  Atl.  300,  21  Am.  St.  110.  The 
jurors  were  correctly  instructed  on  this  feature,  and  the 
distinction  between  ratification  and  assumption  is  im- 
material now. 

All  other  alleged  errors  will  be  considered  together, 
for  the  reason  that  they  all  relate  to  one  ultimate  con- 
troversy. The  complaint  itself  suggests  that 
8.  there  is  something  more  in  the  oral  contract  than 
that  which  relates  to  services  and  wages.  At  the 
trial  appellee  gave  his  version  of  the  whole  contract. 
He  testified  that  he  was  the  inventor  of  a  collapsible 
baby  carriage,  and  that  the  contract  he  made  with 
Brown  and  Scott  was  to  the  following  effect:  That 
Brown  and  Scott  would  proceed  to  organize  a  corpora- 
tion for  the  purpose  of  manufacturing  the  carriage, 
would  furnish  the  capital  necessary  therefor,  would  give 
appellee  employment  in  the  factory  at  $125  per  month, 
and  would  pay  him  a  royalty  on  each  carriage  sold. 
There  is  evidence  showing  that  the  corporation  has  been 
manufacturing  and  selling  the  carriage.  Appellant  in- 
sists, therefore,  that  there  is  a  fatal  variance  between 
the  proof  and  the  allegations  of  the  complaint,'  and  in- 
vokes the  old  rule  that  a  party  must  recover  according 
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to  the  allegations  and  the  proof  or  not  at  all.  Certain 
provisions  of  our  Code  of  Civil  Procedure  have  greatly 
depreciated  the  value  of  that  rule ;  but,  whatever  it  may 
be  worth,  it  was  not  violated  in  the  case  at  bar.  There 
is  no  variance ;  for  the  evidence  tends  to  prove  the  con- 
tract exactly  as  alleged — and  more.  Nor  is  there  a  fail- 
ure of  proof ;  for  indeed  the  real  controversy  arises  out 
of  the  fact  that  there  is  a  superabundance  of  proof. 

Counsel  for  appellant  say :  "If  appellee  had  any  spe- 
cial contract  with  appellant  it  was  to  the  effect  that 
in  consideration  of  a  grant  by  him  of  a  license  to  ap- 
pellant to  manufacture  and  sell  his  semicoUapsible  baby 
carriage,  and  his  labor  in  perfecting  the  same,  appellant 
agreed  to  pay  him  $125.00  per  month,  together  with  a 
royalty  on  each  carriage  made,  and  to  provide  capital 
to  push  its  manufacture.  ♦  ♦  ♦  The  facts  being  so, 
appellee  sued  upon  the  contract  but  did  not  plead  it 
truly,  did  not  plead  all  of  it,  left  out  all  but  the  part 
whereby  for  his  labor  he  was  to  receive  $125.00  a 
month." 

That  statement  discloses  that  the  real  cause  of  appel- 
lants' discomfiture  is  the  fact  that  Ivey  has  split  his 
cause  of  action.  Instead  of  suing  for  both  wages  and 
royalty,  he  has  sued  for  wages  only.  By  so  doing  he 
has  taken  upon  himself  the  risk  of  having  to  meet  a 
plea  of  former  adjudication  in  any  future  action  for  the 
recovery  of  royalties.  Van  Fleet,  Former  Adjudication 
ch.  V.  If  he  should  institute  such  an  action,  appellant 
will  then  have  its  opportunity  properly  to  present  the 
contention  it  is  improperly  presenting  now. 

In  view  of  the  conclusion  we  have  reached,  we  would 
not  be  justified  in  discussing  the  instructions  in  detail. 
They  are  full  and  fair,  and  we  cannot  refrain  from  say- 
ing that  for  clearness  of  thought  and  accuracy  of  ex- 
pression they  are  commendable. 

Judgment  afiirmed. 
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DOERING  V.  SCHNEroER. 
[No.  10,501.    FUed  December  7,  1920.] 

1.  Chattel  Mortgages. —  Finding. —  Tender  or  Waiver. —  Evu 
denee, — Sufficiency. — ^In  an  action  in  replevin  to  recover  posses- 
sion of  personal  property  subject  to  a  chattel  mortgage,  evi- 
dence held  to  warrant  a  finding  that  the  mortgagor  tendered 
the  amount  due,  or  that  tender  was  waived,    p.  295. 

2.  Appeal. — Review. — Vcnwnce  Between  Pleading  and  Proof. — 
Amendments  Deemed  Made. — ^Where,  in  an  action  in  replevin 
to  recover  possession  of  personal  property  subject  to  a  chattel 
mortgage,  defendant  filed  an  answer  merely  alleging  tender, 
but  plaintiff  made  no  objection  to  the  introduction  of  evidence 
showing  waiver  of  tender,  and  plaintiff  does  not  claim  to  have 
been  misled  or  prejudiced  thereby,  judgment  for  defendant 
based  on  tender  of  the  amount  due  will  not  be  disturbed,  but 
the  court  on  appeal  will,  if  necessary,  deem  the  answer  amended 
to  conform  to  the  evidence,    p.  296. 

3.  Chattel  Mortgages. — Tender. — Refusal. — Renewal, — ^In  an 
action  in  replevin  to  recover  possession  of  personal  property 
subject  to  a  chattel  mortgage,  where  defendant  tendered  to 
plaintiff  the  amount  he  claimed  to  be  due,  but  the  tender  was 
refused  on  the  ground  of  the  insufficiency  of  the  amount,  it 
was  not  necessary  for  defendant  to  protect  his  rights  to  renew 
his  tender  on  the  occasion  of  plaintiff's  subsequent  demands, 
pajnnent  into  court  being  sufficient,    p.  297. 

4.  Chattel  Mortgages. — Mortgagee's  Election  to  Treat  Obliga- 
tion as  Ihie. — Tender  Before  MatuHty. — Sufficiency. — ^Where 
a  chattel  mortgagee,  pursuant  to  a  provision  in  the  note,  de^ 
clared  the  note  due  and  demanded  possession  of  the  mortgaged 
chattels,  a  tender  of  the  amount  due,  though  made  prior  to  the 
date  of  the  maturity  of  the  note,  was  not  pranature,  but  was 
binding  and  effective,  since,  by  declaring  the  debt  due  before 
the  maturity  of  the  note,  the  mortgagee  conferred  on  the 
mortgagor  the  right  to  pay  the  same  and  keep  his  property, 
p.  298. 

5.  Tender, — Premjoutture  Tender. — Effect. — A  tender  of  payment 
of  a  note  before  maturity  is  premature  and  of  no  effect,  but 
such  rule  has  no  application  where  there  has  been  a  waiver 
of  the  right  to  insist  that  payment  be  deferred  until  the  time 
specified  in  the  note.    p.  298. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 
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Action  by  John  H.  Doering  against  John  Schneider. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 

Charles  Weidler,  Miller  Gvy  and  John  W.  Kitch,  for 
appellant. 
Adam  E.  Wise,  for  appellee. 

Batman,  J. — ^This  is  an  action  in  replevin,  brought 
by  appellant  against  appellee,  to  recover  the  possession 
of  certain  personal  property,  including  an  automobile, 
on  which  the  former  claimed  to  hold  a  chattel  mortgage 
to  secure  a  debt  due  him  from  the  latter.  The  answer 
is  in  two  paragraphs,  consisting  of  a  general  denial, 
and  an  affirmative  paragraph  in  which  it  is  alleged  that 
all  of  the  indebtedness  secured  by  said  mortgage  had 
been  paid  except  the  sum  of  $23.42,  which  had  been  duly 
tendered  to  appellant  and  refused  by  him.  It  is  further 
alleged  therein  that  said  sum  was  brought  into  court 
for  appellant's  benefit  for  the  purpose  of  making  said 
tender  good.  A  reply  in  general  denial  was  filed  to  said 
second  paragraph  of  answer.  A  trial  by  a  jury  resulted 
in  a  verdict  in  favor  of  appellee,  upon  which  judgment 
was  duly  rendered.  Appellant  filed  a  motion  for  a  new 
trial,  which  was  overruled.  This  action  of  the  court 
is  the  sole  error  assigned  on  appeal. 

The  only  reasons  for  a  new  trial  stated  in  appellant's 

motion  therefor  are  that  the  verdict  is  not  sustained  by 

sufficient  evidence,  and  is  contrary  to  law.    Ap- 

1.  pellant  admits  that  the  evidence  on  the  question 
of  the  amount  due  on  the  indebtedness  secured 
by  the  mortgage  is  conflicting,  and  by  reason  of  such 
fact  expressly  limits  his  brief  to  a  consideration  of  the 
question  relating  to  the  alleged  tender  of  the  balance, 
which  appellee  concedes  to  be  owing  on  said  indebted- 
ness. In  this  connection  appellant  has  stated  a  number 
of  abstract  propositions  of  law  as  to  what  is  necessary 
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to  constitute  a  tender  and  a  waiver  thereof,  none  of 
which  we  controvert.  There  is  nothing  in  any  of  these 
propositions  which  prevents  our  holding  that  the  verdict 
of  the  jury  is  sustained  by  the  evidence.  The  evidence 
tends  to  show  that  appellee  and  Otto  Legner  went  to 
appellant's  place  of  business  for  the  purpose  of  tender- 
ing him  the  sum  of  $23.71  in  payment  of  the  balance 
due  on  said  indebtedness;  that  they  found  appellant 
sitting  at  his  writing  desk;  that  while  there  appellee 
had  present,  in  the  possession  of  said  Legner,  money 
sufficient  to  pay  said  balance ;  that  said  Legner,  on  be- 
half of  appellee,  offered  appellant  tiie  sum  of  $23.71  in 
payment  of  the  balance  due  on  said  indebtedness ;  that 
appellant,  without  making  any  objections  to  the  kind 
of  money  offered,  refused  to  accept  it  because  of  the 
insufficiency  of  the  amount,  and  declared  that  he  would 
not  surrender  the  note  on  payment  of  said  sum.  These 
facts,  together  with  the  reasonable  inferences  deducible 
therefrom,  would  sustain  a  finding  that  a  tender  was 
made,  and  it  would  likewise  sustain  a  finding  that  a 
tender  was  waived.  But  appellant  asserts  that,  inas- 
much as  appellee's  affirmative  paragraph  of  an- 
2.  swer  only  alleges  a  tender,  it  cannot  be  sustained 
by  proof  of  a  waiver  of  tender,  and  therefore, 
if  the  evidence  does  not  establish  an  actual  tender,  the 
answer  is  not  sustained.  In  support  of  this  contention 
he  cites  a  number  of  decisions  to  the  effect  that  a  party 
must  recover  secundum  allegata  et  probata  or  not  at  all. 
This  rule,  however,  is  not  available  to  appellant  under 
the  circumstances  of  this  case,  as  the  briefs  do  not  dis- 
close that  he  made  objections  to  any  evidence  bearing 
on  the  question  of  such  waiver,  or  that  he  claims  to  have 
been  in  any  wise  misled  or  prejudiced  thereby.  Under 
these  circimistances,  this  court,  if  necessary,  will  deem 
appellee's  second  paragraph  of  answer  amended  to  con- 
f  onp  to  the  evidence.    Southern  Ind.  R.  Co.  V.  Drennern 
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(1909),  44  Ind.  App.  14,  88  N.  E.  724;  Hawkins  V. 
Thompson  (1919),  69  Ind.  App.  606, 122  N.  E.  431. 

Appellant  contends  that,  even  if  the  court  holds  that 
the  evidence  shows  a  tender,  still  appellee  was  not  en- 
titled to  recover,  as  there  was  no  proof  that  ap- 
8.  pellee  kept  his  tender  good.  In  support  of  this 
contention,  he  asserts  that  the  evidence  shows 
that,  at  times  subsequent  to  the  maturity  of  the  note 
evidencing  said  indebtedness  and  subsequent  to  the  al- 
leged tender,  he  made  demand  for  the  payment  of  the 
balance  of  said  indebtedness,  or  the  possession  of  the 
chattel  security  therefor,  and  that  there  is  no  evidence 
to  show  that  any  tender  was  made  upon  any  of  such 
occasions.  We  cannot  sustain  appellant's  contention 
that  appellee  failed  to  keep  his  tender  good.  The  evi- 
dence tends  to  show  that  the  face  of  the  note  evidencing 
the  indebtedness  in  question  was  $750;  that  appellee 
claimed  that  the  balance  due  thereon  was  only  $28.71, 
while  appellant  insisted  that  the  balance  due  thereon 
was  over  $250 ;  that  it  was  because  of  this  difference  as 
to  the  amount  due  thereon  that  appellant  refused  to  ac- 
cept the  amount  which  appellee  offered  to  pay.  The 
object  of  a  tender  is  to  enable  the  other  party  to  accept, 
and  thus  escape  further  liability  at  any  stage  of  the 
proceedings.  Where  a  tender  has  once  been  made  and 
refused,  it  is  not  necessary,  as  a  rule,  to  renew  such 
tender,  and  especially  is  this  true  where  there  is  no 
indication  that  such  refusal  has  been  withdrawn  and 
that  a  tender  would  be  accepted.  Cleveland,  etc.,  R. 
Co.  V.  Anderson  Tool  Co.  (1918),  180  Ind.  458,  108 
N.  E.  102,  49  L.  R.  A.  (N.  S.)  749,  Ann.  Cas.  1916B 
1217.  In  the  instant  case  there  is  evidence  from  which 
the  jury  may  have  found  that  appellant  not  only  re- 
fused the  tender  made  by  appellee,  but  that  his  course 
thereafter  was  such  as  to  clearly  indicate  that  he  would 
not  accept  the  same.    Under  these  circumstances,  a  pay- 
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ment  of  the  money  into  court  was  all  that  was  required 
after  such  refusal. 

Appellant  contends  that  the  note  in  question,  by  its 
terms,  did  not  fall  due  until  May  26,  1917 ;  that  the  un- 
disputed evidence  shows  that  the  alleged  tender 

4.  was  made  on  May  1  of  that  year ;  that, 
by  reason  of  this  fact,  the  tender  on  which 
appellee  relies  was  made  twenty-five  days  before 

5.  the  maturity  of  such  note,  and  was  therefore 
premature  and  of  no  effect    While  it  is  true,  as 

stated  in  the  case  of  Bowen  v.  JuMus  (1895),  141  Ind. 
310,  40  N.  E.  700,  that  a  tender  of  payment  of  a  note 
before  maturity  is  premature  and  of  no  effect,  such  rule 
cannot  be  said  to  have  any  application  where  there  has 
been  a  waiver  of  the  right  to  insist  that  payment  be 
deferred  until  the  time  specified  therein.  26  R.  C.  L. 
634 ;  Pyro88  V.  Fraser  (1909) ,  82  S.  C.  498,  64  S.  E.  407, 
23  L.  R.  A.  (N.  S.)  403,  129  Am:  St.  901,  17  Ann.  Cas. 
150.    In    the    instant    case    the    note    in    question 

recites  that  appellant  'lias  full  power  to  de- 
4.    clare  this  note  due,    ♦     ♦     ♦    take  possession 

of  said  car,  *  ♦  ♦  and  sell  said  car  at 
public  or  private  sale.*'  There  is  evidence  from  which 
the  jury  may  have  properly  drawn  an  inference  that 
appellant  had  exercised  such  power  prior  to  the  alleged 
tender  by  appellee,  and  had  thereby  waived  the  right 
to  insist  on  payment  being  deferred  until  the  time  speci- 
fied in  the  note  therefor.  As  a  basis  for  such  an 
inference  we  cite  the  facts  which  the  evidence  tends  to 
establish  with  reference  to  the  demand  by  appellee  for 
the  possession  of  the  property  covered  by  the  mortgage 
in  question,  prior  to  the  date  named  in  said  note  for  its 
maturity,  and  also  with  reference  to  the  peppermint 
oil  and  horse,  which  appellant  secured  from  appellee  and 
applied  on  said  note  prior  to  said  date.  Such  an  in- 
ference would  be  further  supported  by  the  fact  that 
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appellant  placed  the  note  in  question  in  the  hands  of 
an  attorney  for  collection  prior  to  the  date  on  which  it 
was  payable  according  to  its  terms,  as  well  as  by  the 
fact  that,  when  appellee  made  his  alleged  tender,  appel- 
lant did  not  refuse  the  same  because  the  note  in  question 
was  not  due,  but  because  the  amount  tendered  was  not 
the  full  amount  of  the  balance  due  thereon.  The  con- 
clusion we  have  reached  finds  support  in  the  case  of 
Rice  V.  Kahn  (1887),  70  Wis.  323,  35  N.  W.  465,  wherein 
the  court,  in  considering  the  effect  of  a  tender  made 
prior  to  the  maturity  of  a  mortgage  debt,  said :  "We 
do  not  regard  the  fact  of  any  importance  that  the  most 
of  the  mortgage  debts  were  not  due  at  the  time  the 
property  was  seized.  If  a  mortgagee  avails  himself  of 
a  stipulation  in  the  mortgage  to  that  effect,  and  takes 
possession  of  the  mortgage  property,  or  is  about  to  do 
so,  before  the  debt  secured  by  the  mortgage  falls  due, 
he  thereby  confers  upon  the  mortgagor  the  right  to 
pay  the  debt  and  keep  his  property."  Under  the  facts 
which  the  evidence  tends  to  establish,  a  finding  that 
appellant  had  waived  the  right  to  insist  that  the  note 
was  not  due  until  the  date  named  therein  was  fully 
warranted.  We  therefore  hold  that  the  alleged  tender 
upon  which  appellee  relies  was  not  premature.  There 
was  no  error  in  overruling  appellant's  motion  for  a  new 
trial. 
Judgment  affirmed. 


SiMMERMAN  ET  AL.  V.  GrEENE  ET  AL. 

[No.  10y449.    Filed  June  4,  1920.    Rehearing  denied  December 

7,  1920.] 

Chattel  Mortgages. — Priority. — A  chattel  mortgage  recorded  in 
the  county  where  the  mortgagor  resides  is  by  virtue  of  §7472 
Bums  1914,  §4918  R.  S.  1881,  senior  to  another  executed  and 
recorded  in  another  county  prior  to  its  execution. 
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From  Madison  Superior  Court;  Willis  S.  Ellis,  Judge. 

Action  between  Willis  G.  Simmerman  and  others,  and 
Stuart  A.  Greene  and  others.  From  a  judgment  for 
the  latter,  the  former  appeals.    Affirmed. 

Kittinger  &  Dwen,  for  appellants. 
Bagot  &  Free,  for  appellees. 

Dausman,  J. — On  August  25, 1917,  Stuart  A.  Greene 
executed  a  chattel  mortgage  to  Simtmerman  and  Guinn, 
which  was  recorded  August  27, 1917,  in  Madison  county. 
On  November  8, 1917,  he  executed  a  chattel  mortgage  on 
the  same  property  to  the  Farmers  Trust  Company, 
which  was  recorded  November  9,  1917,  in  Marion 
county.  The  primary  question  in  the  case  was.  Which 
is  the  senior  mortgage?  The  determination  of  that 
question  depended  upon  the  answer  to  the  secondary 
question,  Was  Greene  a  resident  of  Madison  county  or 
Marion  county?  §7472  Bums  1914,  Acts  1897  p.  240. 
The  court  found  that  he  was  a  resident  of  Marion 
county,  and  held  that  the  Farmers  Trust  Company  had 
the  prior  lien.  There  is  evidence  competent  and  sub- 
stantial tending  to  sustain  the  decision. 

Judgment  affirmed. 


First  National  Bank  of  Martinsville,  Illinois, 

v.  Davisson  et  al. 

[No.  10,482.    Filed  December  8,  1920.] 

Appeal. — Briefs, — Recital  of  Evidence  InsufficierU. — ^Where  ap- 
pellant bases  its  contention  on  the  alleged  endorsement  of  a 
certain  promissory  note,  but  fails  to  set  out  either  the  note  or 
the  endorsement  in  his  recital  of  the  evidence,  such  recital  is 
insufficient  to  enable  the  court  to  pass  upon  the  questions  in- 
volved. 

From  Jasper  Circuit  Court;  Charles  W.  Handley, 
Judge. 
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Action  by  Harvey  Davisson  against  James  Porter  and 
others.  From  a  judgment  for  plaintiff,  the  defendant, 
First  National  Bank  of  Martinsville,  Illinois,  appeals. 
Affirmed. 

H.  J.  Btixbaum  and  John  A.  DurUop,  for  appellant. 
Schuyler  C.  Irwin,  for  appellees. 

McMahan,  J. — ^This  is  an  action  by  appellee  Har- 
vey  Davisson  against  James  Porter,  in  which  the  First 
National  Bank  of  Rensselaer  was  made  a  garnishee  de- 
fendant. The  appellant  claiming  to  be  the  owner  of 
the  funds  in  the  possession  of  the  appellee  bank  was  on 
its  application-  made  a  defendant.  Trial  by  the  court 
resulted  in  a  judgment  for  the  appellee  Davisson  on  the 
issue  presented  by  the  complaint  and  also  on  the  issue 
in  attachment  and  garnishment. 

The  questions  presented  by  the  assignment  of  errors 
require  a  consideration  of  the  evidence.  Appellant's 
recital  of  the  evidence  is  not  sufficient  to  enable  the 
court  to  pass  upon  the  questions  involved.  Appellant 
contends  that  it  is  the  owner  of  the  funds  gamisheed 
by  reason  of  an  alleged  indorsement  of  a  certain  prom- 
issory note  to  it  by  appellee  Porter.  Neither  the  note 
nor  the  indorsement  are  set  out,  and  in  the  absence  of 
this  evidence  no  error  is  shown.    Judgment  affirmed. 


Henby  v.  Caldwell,  Administrator. 

[No.  10416.    Filed  December  8,  1920.] 

1.  Sales. — Sales  by  Agents. — Agsnt  Acting  on  Own  Account. — 
Principal  and  Agent, — Ixi  an  action  for  money  had  and  received 
by  a  buyer  against  a  nurseryman,  on  account  of  dead  stock 
delivered  including  grape  vine  cuttings  procured  from  another 
nursery,  evidence  held  insufficient  to  sustain  special  findings 
relative  to  the  sale  of  the  grape  vine  cuttings  by  defendant 
nurseryman  and  his  receipt  of  $700  therefor,  the  evidence 
tending  to  show  that  in  selling  the  vines  the  defendant  nurseiy- 
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man's  agents  acted  on  their  own  account  and  deceived  plaintiff 
as  to  the  nursery  from  which  the  cuttings  were  to  be  obtained, 
there  being  no  evidence  that  the  nurseryman  received  the 
money  therefor  or  knew  of  or  ratified  the  transaction,  or  dealt 
in  the  stock  of  other  nurseries,    p.  305. 

2.  Money  Received. — Formal  and  PcurtictUcur  Avermenta^^^ 
Pleading. — ^Where  a  complaint  for  money  had  and  received 
contains  specific  allegations  showing  that  the  defendant  is  not 
entitled  to  the  money  for  which  the  suit  is  brought,  the  formal 
averment  that  the  money  was  received  by  defendant  for  the 
use  and  benefit  of  plaintiff  becomes  unnecessary,    p.  307. 

3.  Money  Received. — Formal  and  ParticuUur  Averments, — Withr 
out  Consideration, — Pleading. — ^A  complaint  for  money  had 
and  received  which  merely  avers  that  there  was  no  considera- 
tion therefor,  and  which  omits  the  formal  allegation  that  the 
money  was  received  by  defendant  for  the  use  and  benefit  of 
plaintiff  is  insufiicient,  as  money  received  as  a  grift  is  without 
consideration,  but  not  the  subject  of  recovery  in  such  an  action, 
p.  308. 

From  Delaware  Superior  Court ;  Robert  M.  Van  Atta, 
Judge. 

Action  by  Anthony  Shockey,  continued  after  his 
death  by  the  administrator  of  his  estate,  Ora  Caldwell, 
against  Elijah  A.  Henby  and  others.  From  a  judg- 
ment for  plaintiff,  the  named  defendant  appeals.  Re- 
verged. 

Joseph  G.  Leffler,  Samuel  A.  Wray,  Walter  L.  BaM 
and  A.  E.  Needham,  for  appellant. 

J.  Patdus,  George  H.  Koons  and  George  H.  Koons,  Jr., 
for  appellee. 

Batman,  J. — ^This  action  was  commenced  by  appel- 
lee's decedent  against  Asa  C.  Murphy,  Charles  P.  Dun- 
can, John  K.  Henby,  Elijah  Henby  and  Bert  Shockey 
for  moneys  had  and  received.  The  complaint  on  which 
the  cause  was  finally  tried  consists  of  two  paragraphs, 
designated  as  amended  additional  second  paragraph, 
and  amended  additional  third  paragraph.  Said  second 
paragraph  alleges  in  substance  that  the  defendants  are 
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• 

indebted  to  the  plaintiff  ^or  moneys  obtained,  had  and 
received  by  the  defendants  from  the  plaintiff  at  their 
special  instance  and  request,  and  for  cash  received  by 
the  defendants  from  the  plaintiff  for  dead  and  worth- 
less peach  trees,  apple  trees,  quince  trees,  pear  trees, 
and  fifrape  vine  cuttings,  in  the  total  sum  of  $991.40, 
a  bill  of  particulars  of  which  is  filed  therewith  as  "Ex- 
hibit B" ;  that  prior  to  the  commencement  of  this  action, 
to  wit,  on  August  20,  1910,  the  plaintiff  demanded  pay- 
ment of  said  sum  from  each  of  the  defendants,  but  they 
failed  and  refused  to  pay  the  same,  or  any  part  thereof, 
and  have  ever  since  so  failed  and  refused,  although  often 
requested  so  to  do ;  that  said  sum  is  now  due  the  plain- 
tiff from  the  defendants  and  wholly  unpaid.  Said  third 
paragraph  is  substantially  the  same  as  said  second  para- 
graph, except  that  it  alleges  that  the  moneys  so  had  and 
received  by  the  defendants  from  the  plaintiff  were  had 
and  received  "at  the  special  instance  and  request  of  the 
defendants  by  the  said  Asa  C.  Murphy  and  Charles  P. 
Duncan,  as  agents  for  and  on  behalf  of  said  defendants, 
and  without  consideration,*'  and  makes  no  reference  to 
any  dead  or  worthless  fruit  trees  or  grape  vine  cuttings. 
This  paragraph  was  accompanied  by  a  bill  of  particulars 
of  said  moneys,  marked  "Exhibit  C." 

The  defendants  Murphy  and  Duncan  were  defaulted. 
Appellant  and  his  codef endant,  Henby,  filed  a  demurrer 
to  each  of  said  paragraphs  of  complaint  for  want  of 
sufficient  facts,  which  was  overruled,  and  thereupon 
they  filed  an  answer  in  general  denial.  Other  steps 
were  taken  in  the  formation  of  the  issues  which  are  not 
set  out,  as  they  were  not  involved  in  a  determination  of 
the  questions  presented  on  appeal. 

On  the  trial  of  the  cause  the  court,  on  request,  made  a 
special  finding  of  facts  and  stated  its  conclusions  of  law 
thereon.  By  the  former  the  court  found  in  substance, 
among  other  things,  that  appellant  was,  in  the  year 
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1910,  and  for  a  long  time  pijor  thereto,  and  ever  since 
has  been  the  sole  owner  of  the  Pan  Handle  Nursery, 
located  at  Greenfield,  Indiana,  in  which  he  grew  and 
sold  therefrom  nursery  products ;  that  in  said  year  ap- 
pellant, operating  said  nursery,  employed  the  defendants 
Murphy  and  Duncan  as  his  agents  and  representatives 
for  the  sale  of  said  nursery  stock ;  that  during  said  year 
plaintiff,  who  was  about  seventy-seven  years  of  age, 
owned  and  occupied  a  farm  of  eighty  acres  in  Grant 
county,  Indipia,  and  has  owned  and  occupied  the  same 
ever  since ;  tiiat  in  January  of  said  year  the  defendants 
Murphy  and  Duncan,  as  the  agents  of  appellant,  sold 
to  the  plaintiff  apple,  peach,  pear,  quince  and  cherry 
trees,  amounting  to  $1,068.49,  and  grape  vine  cuttings 
amounting  to  $700,  all  of  which  were  paid  for  by  the 
plaintiff;  that  said  fruit  trees  were  shipped  from  the 
Pan  Handle  Nursery,  Greenfield,  Indiana,  in  boxes  di- 
rected to  the  plaintiff,  which  bore  a  tag  showing  that 
they  had  been  so  shipped,  and  that  they  had  been  in- 
spected by  the  state  entomologist;  that  on  the  reverse 
side  of  said  tag  was  a  list  of  the  trees  and  vines  sold 
by  the  Pan  Handle  Nursery,  including  all  the  trees  and 
vines  sold  to  the  plaintiff  by  said  Murphy  and  Duncan ; 
that  the  grape  vine  cuttings  so  sold  to  plaintiff  and  re- 
ceived by  him  were  shipped  from  the  Roesch  Nursery  of 
Fredonia,  New  York ;  that  the  same  were  ordered  from 
said  nursery  by  said  Murphy  and  Duncan  as  agents  of 
appellant ;  that  said  fruit  trees  and  grape  vine  cuttings 
were  set  out  upon  plaintiff's  said  land,  under  the  super- 
intendency  of  said  Duncan,  the  agent  of  appellant,  and 
in  all  respects  according  to  his  instructions;  that  the 
ground  in  which  they  were  set  out  was  good  soil,  adapted 
to  the  growing  of  such  trees  and  cuttings,  and  was  prop- 
erly prepared  therefor;  that  said  fruit  trees  and  grape 
vine  cuttings,  after  being  set  out  as  aforesaid,  received 
careful  and  proper  attention  from  plaintiff,  but  did  not 
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bear  fruit  or  grow,  that  they  were  dead  and  worth- 
less at  the  time  of  their  delivery,  and  were  of  no  value 
whatever  to  the  plaintiff;  that  the  plaintiff  paid  said 
Duncan,  agent  and  representative  of  the  Pan  Handle 
Nursery,  the  sum  of  $991.40,  for  dead  nursery  stock, 
which  was  of  no  value  fA>  him,  as  follows :  For  peach, 
apple,  quince,  pear  and  cherry  trees,  the  sum  of  $291.40, 
and  for  grape  vine  cuttings  the  sum  of  $700;  that  on 
August  20,  1910,  the  plaintiff  mailed  to  appellant  and 
the  defendant  John  K.  Henby  a  written  demand  for  the 
moneys  obtained  from  him  for  said  dead  and  worthless 
fruit  trees  and  grape  vine  cuttings ;  that  said  moneys, 
amounting  to  $991.40,  were  had  and  received  from 
plaintiff  by  said  defendants  without  any  consideration, 
and  are  held  by  them  for  the  use  and  benefit  of  plaintiff ; 
that  in  the  fall  of  1910,  after  the  filing  of  this  suit,  ap- 
'  pellant,  by  his  agents  and  representatives,  offered  to  re- 
place all  nursery  stock  so  purchased  that  had  died  from 
any  nursery  selected  by  him  in  the  United  States  with- 
out cost,  and  agreed  to  replace  said  grape  vine  cuttings 
by  first  grade  two  year  old  vines  of  such  varieties  as 
plaintiff  desired,  but  he  refused  to  penhit  appellant's 
said  agents  to  replace  said  trees  or  grape  vine  cuttings. 
Upon  the  facts  so  found  the  court  stated  conclusions  of 
law  and  rendered  judgment  in  favor  of  the  plaintiff  and 
against  appellant  and  his  codefendants  Duncan  and 
Murphy  for  the  sum  of  $1,422.66  and  costs.  Appellant 
alone  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  is  now  prosecuting  this  appeal  on  an  assign- 
ment of  errors,  which  requires  a  consideration  of  the 
questions  hereinafter  determined. 
We  shall  first  consider  appellant's  contention  that  the 

court  erred  in  overruling  his  motion  for  a  new 
1.    trial.    It  is  urged  in  support  of  this  contention, 

among  other  things,  that  the  special  finding  of 
Vol.  74—20 
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facts  relating  to  the  sale  of  the  grape  vine  cuttings  by 
appellant  to  appellee's  decedent,  and  the  receipt  of  $700 
in  payment  thereof,  is  not  sustained  by  sufficient  evi- 
dence. There  is  no  evidence  whatever  that  appellant 
personally  made  such  sale  or  received  payment  therefor. 
If  he  in  fact  made  said  sale  and  received  such  payment, 
it  must  have  been  because  the  relation  of  principal  and 
agent  existed  between  appellant  and  said  Duncan  and 
Murphy  in  the  transactions  relating  thereto.  The  court 
found  that  appellant  in  the  year  1910  was  the  owner  of 
the  Pan  Handle  Nursery,  and  grew  therein  and  sold 
therefrom  nursery  products  that  in  said  year  "he  em- 
ployed Charles  P.  Duncan  and  Asa  C.  Murphy  as  his 
agents  and  representatives  for  the  sale  of  said  nursery 
stock" ;  that  in  January  of  said  year  said  Duncan  and 
Murphy,  as  agents  of  appellant,  sold  appellee's  decedent 
grape  vine  cuttings  amounting  to  $700,  for  which  he 
made  full  pajonent ;  that  the  grape  vine  cuttings  so  sold 
were  ordered  by  said  Duncan  and  Murphy,  as  agents 
of  appellant,  from  the  Roesch  Nursery  of  Fredonia,  New 
York,  and  were  shipped  therefrom.  The  fact  that  ap- 
pellant was  the  sole  owner  of  said  Pan  Handle  Nursery 
in  1910,  and  that  he  grew  and  sold  nursery  products 
therefrom  in  said  year,  is  not  disputed.  The  finding 
that  he  employed  said  Duncan  and  Murphy  as  his  agents 
to  sell  nursery  stock  therefrom  is  not  established  by  any 
direct  evidence,  but  we  are  of  the  opinion  that  there 
is  a  substantial  basis  for  such  an  inference.  However, 
we  are  unable  to  find  any  direct  evidence,  or  the  evidence 
of  any  facts,  which  afford  a  reasonable  basis  for  in- 
ferring that  said  Duncan  and  Murphy  had  any  authority 
to  order  said  grape  vine  cuttings  from  a  foreign  nursery 
on  behalf  of  appellant,  and  receive  pajonent  therefor  on 
his  account.  The  evidence  does  not  tend  to  show  that 
he  was  a  broker  in  nursery  stock,  or  that  he  dealt  in 
any  manner  in  the  stock  of  other  nurseries.    It  does 
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not  tend  to  show  that  appellant  personally  received  any 
part  of  the  money  which  said  decedent  paid  said  Duncan 
and  Murphy  for  said  grape  vine  cuttings,  or  that  he 
knew  of  the  transactions  with  reference  thereto  until 
a  long  time  thereafter,  or  that  he  in  any  way  ratified 
the  same  after  ascertaining  the  facts.  The  evidence 
on  the  other  hand  tends  strongly  to  show  that  said  Dun- 
can and  Murphy  were  acting  on  their  own  account  in 
making  the  sale  of  said  grape  vine  cuttings,  and  de- 
ceived said  decedent  as  to  the  nursery  from  which  said 
cuttings  were  to  be  obtained.  For  the  reasons  stated 
we  conclude  (hat  the  special  finding  of  facts  relating 
to  the  sale  of  grape  vine  cuttings  by  appellant  to  ap- 
pellee's decedent,  and  the  receipt  of  $700  therefor,  is 
not  sustained  by  the  evidence.  Appellee,  in  order  to 
sustain  the  special  finding  of  facts  with"  reference  to 
such  transactions,  cites  a  number  of  rules  of  law  relate 
ing  to  principals  and  agents,  none  of  which  are  control- 
ling under  the  facts  disclosed  by  the  evidence  in  this 
case.  Appellant  challenges  the  sufficiency  of  the  evi- 
dence to  sustain  the  special  finding  of  facts  in  other 
particulars,  some  of  which  appear  to  have  merit,  but 
no  good  purpose  would  be  subserved  by  considering  the 
same,  in  the  light  of  the  conclusion  we  have  reached  re- 
specting the  finding  as  to  the  sale  of  grape  vine  cuttings. 
Appellant  contends  that  the  court  erred  in  overruling 
his  demurrer  to  each  of  said  paragraphs  of  complaint. 

It  bases  this  contention  on  the  absence  of  any 
2.    averment  that  the  moneys  which  it  is  alleged  were 

paid  by  plaintiff  to  the  defendants,  were  had  and 
received  by  appellant,  or  any  one  of  his  codefendants, 
for  the  use  and  benefit  of  appellee's  decedent.  It  will 
be  observed  that  said  second  paragraph  of  complaint 
alleges,  in  addition  to  the  general  averments  as  to 
moneys  had  and  received,  that  the  defendants  are  in- 
debted to  plaintiff  for  ''cash  received  by  the  defendants 
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of  the  plaintiff  for  dead  and  worthless  peach  trees, 
apple  trees,  quince  trees,  pear  trees  and  grape  vine  cut^ 
tings,  in  the  total  sum  of  $991.40/'  If  said  general 
averment  as  to  the  moneys  had  and  received  of  the  plain- 
tiff by  the  defendants  stood  alone  in  said  second  para- 
graph, there  would  be  merit  in  appellant's  contention. 
State,  ex  rel.  v.  Sims  (1881),  76  Ind.  328.  But  the 
presence  of  the  specific  allegation  quoted  above  serves 
to  render  the  particular  averment  upon  which  appellant 
bases  his  contention  unnecessary.  This  is  true  for  the 
reason  that  the  only  purpose  of  such  an  averment  in 
actions  of  this  kind  is  to  show  that  the  defendant  is 
not  entitled  to  the  money  for  which  the  suit  is  brought, 
and  where  a  complaint  contains  specific  allegations 
showing  such  fact  the  formal  averment  becomes  unnec- 
essary. There  was  no  error  in  overruling  the  demurrer 
to  said  second  paragraph  of  the  complaint. 

As  to  the  third  paragraph  of  complaint  it  will  be  ob- 
served that  it  not  only  omits  the  formal  allegation  for 
which  appellant  contends,  but  makes  no  refer- 

3.  ence  to  any  moneys  had  and  received  for  dead 
and  worthless  fruit  trees  or  grape  vine  cuttings. 
It  does  allege,  however,  that  said  moneys  were  had  and 
received  without  consideration.  Appellee  insists  that 
^  this  renders  such  formal  allegation  unnecessary,  as  the 
defendants  would  have  no  right  to  retain  the  same,  if 
it  was  received  without  consideration.  We  cannot 
agree  with  this  insistance,  as  money  received  as  a  gift 
would  be  without  consideration,  but,  notwithstanding 
such  fact,  it  would  not  be  subject  to  recovery  in  an  ac- 
tion of  this  kind.  The  court  erred  in  overruling  ap- 
pellant's demurrer  to  said  third  paragraph  of  complaint. 

In  view  of  the  conclusions  we  have  announced,  it  be- 
comes unnecessary  to  consider  any  other  alleged  error. 
The  judgment  is  reversed  as  to  appellant,  with  instruc- 
tions to  sust^n  his  motion  fpr  a  new  trial,  and  his 
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demurrer  to  said  amended  additional  third  paragraph 
of  complaint,  with  leave  to  amend  the  same  if  desired, 
and  for  further  proceedings  consistent  with  this 
opinion. 


City  of  Mount  Vernon  v.  Alldridgb. 

[No.  10,527.    Filed  December  10,  1920.] 

1.  EviDENCB. — Admissibility, — In  an  action  against  a  city  for 
injuries  sustained  by  plaintiff  while  attending  a  horse  show 
given  on  a  public  street,  where  the*minutes  of  the  proceedings 
of  the  city  council  showed  an  application  for  i>ermission  to  use 
a  street  for  a  horse  show,  but  did  not  show  what  action,  if  any, 
was  taken  on  the  application,  parol  evidence  as  to  the  custom 
of  the  city  clerk  in  writing  the  minutes  of  the  council  was 
inadmissible  to  show  that  permission  was  granted,  and  parol 
evidence  to  show  that  no  action  was  taken  on  such  application 
was  likewise  inadmissible,    pp.  311, 812. 

2.  Trial. — Evidence. — Records. — Minutes  of  City  Council. — In- 
terpretcUions. — Province  of  Court  and  Jury. — ^Where  the  min- 
utes of  the  proceedings  of  the  city  coimcil  relating  to  an  ai>- 
plication  for  permission  to  use  a  public  street  for  a  horse 
show  were  clear  and  unambiguous,  their  interpretation  was 
for  the  court,  and  it  was  improper  to  submit  the  question  to 
the  jury.    p.  312. 

3.  Municipal  Corporations. — Street. — Licensed  Use  for  Horse- 
racing, — Liability  for  Injuury. — Even  though  a  city  had  granted 
express  permission  for  the  holding  of  a  horse  show  on  one  of 
its  streets,  it  would  not  be  liable  to  one  in  the  street  for  injury 
resulting  therefrom,  as  a  horse  show  is  not  intrinsically  danger- 
ous, and  it  is  not  to  be  presumed  that  the  city,  in  authorizing  the 
show,  intended  to  include  in  it  unlawful  racing  as  a  part  of 
the  program,    p.  813. 

4.  Municipal  Corporations. — Unlawful  Use  of  Streets. — Fail- 
ure to  Prevent. — Personal  Injuries. — Liability. — ^The  fact  that 
horse  racing  occurs  on  a  public  street  in  violation  of  the  law 
and  of  a  city  ordinance,  though  known  to  public  officials,  does 
not  make  the  city  liable  for  personal  injuries  resulting  there- 
from,   p.  313. 

From  Warrick  Circuit  Court;  Marshall  R.  Tweedy , 
Judge. 

Action  by  Ernest  Alldridge,  by  his  next  friend,  Edith 
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Alldridge,  against  the  city  of  Mount  Vernon.    From  a 
judgment  for  plaintiff,  the   defendant  appeals.    Re^ 

versed. 

James  H:  Blackburn  and  George  F.  Zimmerman,  for 
appellant. 

Lucius  C.  Embree  and  Morton  C.  Emhree,  for  appel- 
lee. 

Nichols,  J. — ^Action  by  appellee  against  appellant  for 
damages  resulting  from^  injuries  received  while  attend- 
ing a  horse  show  given  on  the  streets  of  Mount  Vernon, 
Indiana. 

It  is  averred  in  the  complaint,  in  substance,  that  ap- 
pellant was  a  municipal  corporation,  and  as  such 
charged  with  the  duty  to  maintain  its  streets  in  a  con- 
dition safe  for  persons  making  lawful  use  of  them ;  that 
on  May  24,  1915,  appellant  unlawfully  permitted  and 
authorized  an  association  of  individuals  to  conduct  a 
"horse  show"  on  a  part  of  Main  street  in  said  city ;  that 
in  conducting  said  horse  show  horses  were  driven  in 
buggies  in  races  at  dangerous  rates  of  speed  on  said 
Main  street,  which  racing  was  intrinsically  dangerous, 
and  that  appellant  knew  it  was  dangerous  at  the  time 
of  the  racing  and  at  the  time  authority  to  use  the  streets 
was  given;  that  appellee  was  lawfully  using  said  part 
of  Main  street  at  the  time  of  the  racing,  and  while  so 
doing  was  run  over  by  one  of  the  horses  being  driven 
in  said  races,  while  it  was  being  driven  at  a  dangerous 
and  unlawful  rate  of  speed,  thereby  injuring  him;  that 
appellee's  injuries  resulted  from  the  unlawful  granting 
of  the  use  of  the  street  for  an  intrinsically  dangerous 
purpose.  A  second  paragraph  of  complaint  alleges  that 
the  use  of  the  street  complained  of  was  in  violation  of 
a  city  ordinance. 

Appellant  answered  in  two  paragraphs,  the  first  a 
denial,  and  the  second  averring  that  appellee  by  his 
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presence  as  a  spectator  and  a  visitor  participated  in 
and  consented  to  the  alleged  unlawful  use  of  the  street, 
and  was  therefore  precluded  from  recovering.  Appellee 
replied  in  four  paragraphs,  the  first  a  denial ;  the  second 
averring  that  appellee  was  a  child  of  immature  age,  to 
wit,  under  fourteen  years  of  age  and  was,  as  such,  at- 
tracted by  the  unusual  performance  of  such  an  occasion, 
exciting  in  its  nature,  and  was  thereby  enticed  to  attend 
as  a  spectator;  third,  averring  that,  in  addition  to  the 
horse  racing,  the  show  consisted  of  exhibitions  of  horses, 
mares  and  colts,  which  were  not  employed  in  said  races, 
but  were  driven  slowly  and  carefully  to  buggies,  and 
led  quietly  and  safely  along  the  streets  of  said  city  for 
the  purpose  of  exhibition,  without  obstructing  the  street 
and  without  danger  to  those  present ;  that,  such  exhibi- 
tion being  lawful,  it  was  not  unlawful  for  appellee  to 
be  present.  Demurrer  was  sustained  to  the  fourth 
paragraph,  and  it  is  not  before  us  for  consideration. 

Appellant's  demurrer  was  overruled  respectively  to 
the  second  and  third  paragraphs  of  reply.  The  cause 
was  tried  by  a  jury,  which  gave  a  verdict  for  appellee 
for  $1,500,  on  which  judgment  was  rendered.  After 
appellant's  motion  for  a  new  trial  was  overruled,  it 
prosecutes  this  appeal,  assigning  as  error  the  court's 
action  in  overruling  the  demurrer  to  the  second  and 
third  paragraphs  of  reply,  and  in  overruling  the  motion 
for  a  new  trial.  We  need  only  to  consider  the  last  error 
assigned. 

For  the  purpose  of  showing  that  appellant  authorized 

and  permitted  the  holding  of  the  horse  show  on  Main 

street,  the  minutes  of  the  meeting  of  the  city 

1.  council,  held  May  3,  1915,  over  appellant's  ob- 
jection, were  read  in  evidence,  which  minutes 
contained  the  following: 

''Moses  asked  permission  to  use  Main  street  from 
Water  to  Sixth  streets  and  Second  street  from  Mill 
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to  Walnut  streets,  for  the  purpose  of  a  horse  show 
on  horse  show  day.  May  24,  1915/' 

It  will  be  noted  that  there  is  nothing  in  this  record 
of  the  minutes  showing  that  such  permission  was 
granted.  Over  the  objection  and  exception  of  appellant, 
appellee  was  permitted  to  read  in  evidence  the  minutes 
of  divers  other  meetings  of  the  city  council  for  the  pur- 
pose of  showing  that  such  minutes  indicated  affirmative 
action  of  the  council  without  the  word  "carried"  or 
other  words  of  approval  added.  The  city  clerk  was  also 
examined  by  appellee,  over  the  objection  and  exception 
of  appellant,  as  to  his  custom  in  writing  the  minutes. 
The  admission  of  this  parol  evidence  was  reversible 
error.  The  minutes  involved  are  clear  and  unambigu- 
ous, and  cannot  be  added  to  by  parol  for  the  purpose  of 
fixing  liability  on  the  city.  The  principle  is  stated  in 
Terre  Haute,  etc.,  R.  Co.  v.  Town  of  Flora  (1902),  29 
Ind.  App.  442,  64  N.  E.  648,  as  follows :  "The  burden 
was  upon  appellee,  *  *  *  to  show  the  regularity 
of  the  proceedings  by  the  board  of  town  trustees.  It 
must  show,  among  other  things,  that  the  report  of  the 
commissioners  was  adopted ;  and  this  must  be  shown  by 
the  record  of  the  board's  proceedings,  and  cannot  be 
shown  by  parol."  See,  also,  Larimer  v.  Krau  (1914), 
57  Ind,  App.  33,  39,  103  N.  E.  1102,  105  N.  E.  936; 
Weir  V.  State,  ex  rel  (1884),  96  Ind.  311;  Ex  parte 
Young  (1908),  154  Cal.  317,  321,  97  Pac.  822,  22  L. 
R.  A.  (N.  S.)  330;  Derosia  v.  Loree  (1909),  158  Mich. 

64,  74,  122  N.  W.  357,  1  Elliott,  Evidence  §618. 
2.    The  interpretation  of  these  minutes  was  for  the 

court,  and  the  question  was  improperly  submitted 

to  the  jury.  City  of  Bloomington  v.  Moore 
1.     (1915),  183  Ind.  283,  109  N.  E.  42;  Symmes  V. 

Brown  (1859),  13  Ind.  318;  Zenor  v^  Johnson 
(1886),  107  Ind.  69,  7  N.  E.  751.    To  meet  the  parol 
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evidence  of  the  clerk,  appellant  read  in  evidence  a  great 
many  entries  from  the  minutes  showing  that  when  mo- 
tions or  resolutions  were  offered,  affirmative  action  was 
indicated  by  adding  the  word  "carried."  The  members 
of  the  city  council  and  the  mayor  also  testified  that  no 
action  was  taken  on  said  request,  it  appearing  that  the 
city  attorney  advised  that  the  city  council  had  no  right 
to  grant  such  permission.  This  parol  evidence  should 
not  have  been  heard. 

If  express  permission  had  been  granted  to  hold  a 

horse  show  on  the  streets  of  the  city,  still  appellant 

would  not  be  liable,  for  a  horse  show  is  not  in- 

3.  trinsically  dangerous.     Wheeler  v.  City  of  Ply- 
mouth (1888),  116  Ind.  158,  18  N.  E.  532,  9  Am. 

St.  837;  Schnurr  V.  Board,  etc.  (1899),  22  Ind.  App. 
188,  53  N.  E.  425 ;  Moore  V.  City  of  Bloomington  (1912) , 
51  Ind.  App.  145,  153,  95  N.  E.  374 ;  5  Thompson,  Neg- 
ligence §5850.  A  substantial  part  of  the  conduct  of 
the  horse  show  as  described  by  appellee  was  lawful, 
and  an  entirely  safe  entertainment.  It  is  not  to  be  pre- 
sumed that  the  city  council,  had  it  authorized  the  show, 
intended  to  include  in  it  unlawful  racing  as  a  part  of  the 
program.    It  is  to  be  noted  that  no  mention  was 

4.  made  of  racing  in  the  minutes  involved,  and  the 
fact  that  racing  occurred  in  violation  of  the  law 

and  of  the  ordinance  of  the  city,  though  known  to  public 
officials,  does  not  make  the  city  liable.  City  of  Lafay- 
ette V.  Timberlake  (1882),  88  Ind.  330;  Moore  v.  City 
of  Bloomington,  supra. 

Other  questions  are  presented,  but  having  reached 
this  conclusion,  we  deem  it  unnecessary  to  consider 
them.    The  judgment  is  reversed,  with  instructions  to 
.  the  trial  court  to  grant  a  new  trial. 
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Flick  et  al  i;.  Jordan  et  al. 

[No.  10,557.    Filed  December  10,  1920.] 

1.  COBFOSATIONS. —  Promissory  Notes. —  Signature. — Sufficiency. 
— The  name  of  a  corporation  signed  to  a  note  by  the  presi- 
dent is  sufficient  to  bind  the  company,  and  such  signature  is 
complete  without  the  indorsement  of  the  company's  directors, 
p.  317. 

2.  Corporations. — Directors. — Powers. — ^The  directors  of  a  cor- 
poration are  wholly  without  authority  to  act  in  a  representa- 
tive capacity  except  as  a  board  of  directors,    p.  319. 

3.  Bills  and  Notes. — Promissory  Note. — Execution  by  Cor- 
poration's Directotrs. —  Individual  LiaJbility. —  Notwithstanding 
§9089t  Bums  1914,  Acts  1913  p.  120,  providing  that,  where 
an  instrument  contains  or  a  person  adds  to  a  signature  words 
indicating  that  he  signs  for  or  on  behalf  of  the  principal,  or 
in  a  representative  capacity,  he  is  not  liable  on  the  instru- 
ment if  he  is  duly  president,  and  then  by  each  member  of  the 
board  of  directors  as  indorsers  without  their  official  capacity 
being  indicated,  and  after  it  was  so  signed  the  company's  sec- 
retary wrote  the  word  "director"  after  each  name,  and  sub- 
sequently at  the  suggestion  of  the  broker  negotiating  the  note 
a  part  of  the  directors  added  their  individual  names,  the  note 
was  executed  by  them  as  individuals,  and  not  as  representa- 
tives of  the  corporations,    p.  319. 

4.  Evidence. — Presumption. — Knowledge  of  Law. — ^A  party  is 
presumed  to  know  the  law.    p.  320. 

5.  Corporations. — Directs. — Power  to  Bind  Company. — ^A  di- 
rector of  a  corporation  acting  singly  as  such,  has  no  authority 
to  bind  his  company,    p.  320. 

From  Marion  Superior  Court  (A995) ;  Linn  D.  Hay, 
Judge. 

Action  by  Arthur  Jordan  and  others  against  William 
B.  Flick  and  others.  From  a  judgment  for  plaintiff,  the 
defendant  named  and  another  appeal.    Affirmed. 

Joseph  W.  Hutchinson  and  Emsley  W.  Johnson,  for 
appellants. 

James  W.  Noel,  Eugene  H.  Iglehart  and  Hubert 
Hicham,  for  appellees. 
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Nichols,  J. — ^Action  by  appellee  Arthur  Jordan 
against  appellants  and  appellees  Curtis  and  Johnson  on 
a  prpmissory  note  for  $5,000. 

The  averments  of  the  complaint  are  in  substance  as 
follows:  The  Curtis  Park  Manufacturing  Company  is 
a  corporation  organized  and  existing  under  the  laws  of 
the  State  of  Indiana.  On  May  11,  1917,  said  company 
was  indebted  to  appellee  Jordan  in  the  sum  of  $3,000 
evidenced  by  a  certain  promissory  note  which  is  in 
words  and  figures  as  follows,  to  wit: 

"$3000.00  Indianapolis,  May  11,  1917. 

Ninety  days  after  date  we  promise  to  pay  to  the 
order  of  Arthur  Jordan,  Three  Thousand  Dollars, 
at  Continental  National  Bank,  Indianapolis,  Indi- 
ana. For  value  received  without  any  relief  what- 
ever from  valuation  or  appraisement  laws  with  8 
per  cent,  interest  per  annum  after  maturity  until 
paid  and  attorneys  fees.  The  drawers  and  en- 
dorsers severally  waive  presentment  for  payment, 
protest  and  notice  of  protest  and  nonpayment  of 
this  note. 

Curtis  Park  Mfg.  Company. 

By  L.  M,  Parkhurst,  President." 

The  note  is  due  and  unpaid.  To  secure  the  same,  the 
said  company  at  appellee's  request  delivered  to  appellee, 
as  collateral  security  for  the  pajrment  of  said  note  and 
'  interest,  a  certain  promissory  note  in  the  sum  of  $5,000, 
dated  May  10,  1917,  payable  in  ninety  days  after  date 
thereof  to  the  order  of  said  company,  which  was  signed : 

"Curtis  Park  Mfg.  Company, 
By  L.  M.  Parkhurst,  President, 
By  W.  B.  Flick,  Secty.-Treas." 

with  the  following  indorsements  on  the  back  thereof : 

"Curtis  Park  Mfg.  Company,  by  L.  M.  Park- 
hurst, President. 
L.  M.  Parkhurst,  Director, 
W.  B.  Flick,  Director, 
G.  T.  Allen,  Director, 
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I.  R.  Curtis,  Director, 
Anna  Curtis,  Director, 
Jac  England,  Director, 
H.  E.  Johnson,  Director, 
Lajrton  Parkhurst, 
H.  E.  Johnson, 
I.  R.  Curtis, 
Jac  England/' 

L.  M.  Parkhurst  is  the  same  person  as  Layton 
Parkhurst,  and  W.  B.  Flick  is  the  same  person  as  Wil- 
liam B.  Flick.  Said  collateral  security  is  due  and 
unpaid.  The  company  is  insolvent  and  appellant  James 
W.  Lamkin  has  been  appointed  as  receiver  thereof.  Ap- 
pellants Flick  and  Allen  each  filed  their  separate 
demurrers  to  the  complaint  for  want  of  facts,  which 
demurrers  were  overruled,  to  which  ruling  said  appel- 
lants excepted.  Each  of  said  appellants  then  filed  a 
verified  answer,  each  of  which  answers  were  to  the  ef- 
fect that  on  May  10,  1917,  the  appellant  therein  named 
was  a  director  in  the  Curtis  Park  Manufacturing  Com- 
pany. At  said  time  said  company  was  in  need  of 
money,  and  for  the  purpose  of  raising  the  same  the  note 
sued  upon  was  made  and  executed  by  said  company.  It 
was  made  to  the  order  of  the  company  and,  for  the  pur- 
pose of  negotiating  it,  it  was  indorsed  as  hereinbefore 
set  out.  That  such  indorsement  by  appellants  Flick  and- 
Allen  were  solely  and  only  in  their  respective  represen- 
tative capacities  as  such  directors,  and  not  otherwise. 
At  the  time  of  said  indorsement  certain  other  directors 
signed  their  names  upon  the  back  of  said  note  without 
any  designation  as  directors,  and  the  request  was  made 
of  these  appellants  that  they  do  likewise,  but  that  they 
each  refused  to  sign  other  than  as  a  director  of  the  com- 
,  pany,  and  each  of  said  appellants  denies  the  execution 
of  said  indorsement  of  the  note  except  as  such  director. 
Each  of  these  answers  were  verified. 
Appellee  Jordan  replied  in  general  denial  to  each  of 
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the  answers.  The  cause  was  submitted  to  the  court  for 
trial  and  there  was  a  general  finding  for  appellee  Jordan 
against  appellants  and  appellee  Johnson,  and  that  ap- 
pellee Jordan  was  entitled  to  recover  against  such 
appellants  and  appellee  $3,550  and  costs,  that  being  the 
amount  due  on  the  original  note  for  which  the  $5,000 
note  was  given  as  collateral.  There  was  a  judgment 
upon  this  finding. 

Appellants  Flick  and  Allen  each  filed  a  motion  for  a 
new  trial,  which  was  overruled.  The  only  persons  con- 
cerned in  this  appeal  are  appellants  Flick  and  Allen, 
who  will  hereinafter  be  mentioned  as  appellants,  and 
the  only  appellee  interested  in  this  appeal  is  Jordan,  who 
is  hereinafter  mentioned  as  appellee. 

The  errors  assigned  are  the  court's  action  in  over- 
ruling the  respective  demurrers  of  appellants,  and  the 
court's  action  in  overruling  appellants'  respective  mo- 
tions for  a  new  trial. 

It  is  contended  by  appellants  that  the  complaint  shows 
on  its  face  that  the  indorsement  upon  the  note  sued  on 
was  by  the  Curtis  Park  Manufacturing  Company,  acting 
by  and  through  its  president  and  board  of  directors, 
and  that  said  appellants  signed  only  for  and  in  behalf 
of  said  company  as  directors  and  not  otherwise,  while 
it  is  the  contention  of  appellee  that  the  word  "director" 
after  each  of  appellants'  names  is  merely  descriptio 
personae  and  that  each  of  appellants  is  individually 
liable. 

It  is  to  be  observed  that  the  note  for  $3,000  was 

signed  Curtis  Park  Manufacturing  Company,  by  L.  M. 

Parkhurst,  president,  and  in  this  form  of  its  sig- 

1.    nature  it  was  delivered  to  appellee  Jordon.    The 

note  so  signed  was  the  obligation  of  the  Curtis 

Park  Manufacturing  Company.    The  signature  thereto 

was  sufficient  to  bind  the  company.    The  note  for  $5,000 

was  signed  Curtis  Park  Manufacturing  Company,  by 
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L.  M.  Parkhurst,  president,  which  signature  was  suffi- 
cient to  bind  the  company  and  said  note  was  indorsed 
on  the  back  by  the  same  signature.  It  was  a  sufficient 
indorsement  thereof  and  bound  the  company,  but  in 
addition  thereto  it  was  indorsed : 

"L.  M.  Parkhurst,  Director, 
W.  B.  Flick,  Director, 
G.  T.  Allen,  Director, 
I.  R.  Curtis,  Director, 
Anna  Curtis,  Director, 
Jac  England,  Director, 
H.  E.  Johnson,  Director, 
Layton  M.  Parkhurst, 
H.  E.  Johnson, 
I.  S.  Curtis, 
Jac  England." 

If  appellants'  contention  is  right,  we  can  see  no  pur- 
pose in  having  the  directors  of  the  company  join  in  the 
indorsement  in  the  manner  in  which  they  did,  for,  if 
they  only  indorsed  in  a  representative  capacity,  they 
added  nothing  whatever  to  the  indorsement  of  the  note, 
it  being  sufficiently  indorsed  to  bind  the  company  by 
its  president.  If  it  was  necessary  that  appellants  and 
their  codirectors  should  join  in  this  indorsement  in  their 
representative  capacities,  then  by  the  same  reasoning 
it  would  have  been  necessary  that  they  join  in  the  exe- 
cution of  each  of  the  notes  in  their  representative  ca- 
pacities. This  they  did  not  do,  nor  was  it  necessary 
that  they  should.  The  corporate  signature  was  com- 
plete without  the  signature  of  any  director.  In  the 
case  of  Taylor  v.  Reger  (1897),  18  Ind.  App.  466,  . 
48  N.  E.  262,  63  Am.  St.  352,  the  note  sued  on  was 
signed:  "The  Pendleton  Window  Glass  Company,  by 
B.  F.  Aiman,  president;  C.  B.  Orvis,  vice  president; 
Charles  H.  Roach,  secretary;  A.  B.  Taylor,  Benj. 
Rogers,  J.  R.  Boston,  directors."  The  court  said: 
"When  the  corporate  name  of  the  Pendleton  Window 
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Glass  Company  had  been  subscribed  to  the  note  in  suit, 
by  *B.  F.  Aiman,  President/  such  signature  bound  the 
corporation,  and  the  signing  of  the  names  of  the  ap- 
pellants, as  directors,  added  no  force  or  effect  to  it. 
Under  the  circumstances,  we  must  regard  the 

2.  word  'director,*  opposite  the  names  of  appellants, 
as  merely  descriptio  persoime.'*    The  directors 

were  wholly  without  authority  to  act  in  a  representative 
capacity  except  as  a  board  of  directors. 

In  Wright  V.  Floyd  (1909),  43  Ind.  546,  86  N.  E.  971, 
it  was  held  that  the  directors  can  contract  and  act  only 
as  a  board  duly  notified  aild  assembled,  and  that  a  single 
director  has  no  power  to  contract  for  the  corporation. 

Appellants  cite  §9089t  Bums  1914,  Acts  1913  p.  120, 

which  provides  that:     "Where  an  instrument  contains 

or  a  person  adds  to  his  signature  words  indicate 

3.  ing  that  he  signs  for  or  on  behalf  of  a  principal, 
or  in  a  representative  capacity,  he  is  not  liable 

on  the  instrument  if  he  was  duly  authorized."  But 
neither  of  the  appellants  was  authorized  to  sign  the  note 
in  a  representative  capacity  and,  signing  it  as  they  did 
singly  and  not  as  a  board,  they  were  wholly  without 
authority  to  bind  the  company.  There  was  no  error  in 
overruling  appellants'  separate  demurrers  to  the  com- 
plaint. Having  reached  this  conclusion,  we  now  pro- 
ceed to  examine  the  question  as  presented  in  the  motion 
for  a  new  trial,  and  in  doing  so  we  are  confirmed  in 
our  holding  that  the  demurrers  to  the  complaint  were 
properly  overruled.  It  appears  by  the  evidence  in  the 
case  that  after  the  note  in  suit  had  been  signed  by  the 
company  by  L.  M.  Parkhurst,  president,  it  was  then 
signed  by  each  of  the  members  of  the  board,  not  as  a 
board,  but  by  each  of  the  directors,  without  the  name 
"director"  appearing  after  their  respective  names,  and 
that  after  it  was  so  signed  Mr.  Johnson,  the  secretary 
of  the  company,  wrote  the  word  "director"  after  each  of 
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the  names.  In  this  form,  and  without  the  four  indi- 
vidual names  of  directors  signed  thereto,  the  note  was 
taken  by  Mr,  Parkhurst  to  the  broker  who  afterward 
negotiated  the  same.  The  broker  then  informed  him 
that  he  could  not  handle  it  that  way,  although  he  did  not 
tiiink  the  word  "director"  written  after  the  names  would 
release  them  as  individuals.  Thereupon  the  note  was 
taken  away  and  afterward  returned  to  the  broker  with 
the  four  individual  names  added  thereto,  whereupon  the 
broker  negotiated  the  note  to  appellee.  The  fact  that 
the  word  "director"  was  added  after  each  of  the  names 
of  the  directors  after  all  had  signed  the  same,  and  the 
further  fact  that  the  note  was  then,  without  the  indi- 
vidual names,  offered  as  collateral  security  for  the 
$3,000  note,  justified  the  trial  court  in  finding  that  the 
appellants  had  signed,  and  intended  to  sign,  in  their 
individual  capacities.  If  the  board  of  directors  had  in- 
dorsed the  $5,000  note  only  in  a  representative  capacity 
as  security  for  the  $3,000  note,  there  could  have  been 
no  purpose  in  offering  it  as  security,  for  it  added  noth- 
ing in  the  way  of  security  thereto  without  the  individual 
indorsement  of  the  directors.  Appellants  contend  that 
there  was  at  least  enough  upon  the  face  of  the  note  to 
put  appellee  upon  inquiry  as  to  whether  they  had  signed 
in  a  representative  capacity.    But  appellee  is 

4-5.  presumed  to  know  the  law  and,  so  knowing  he 
knew  that  appellants  could  not  sign  as  directors 
in  a  representative  capacity.  A  director  acting  singly 
as  these  has  no  authority  to  bind  his  company.  AUemong 
V.  Simmons  (1890),  124  Ind.  199,  23  N.  E.  768;  Wright 
V.  Floyd,  supra;  10  Cyc  775. 

There  was  no  error  in  overruling  the  motion  for  a  new 
trial.    The  judgment  is  affirmed. 

Remy,  C.  J.,  concurs  in  result. 
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Ballew  V.  Arnett  ET  AL. 

[No.  10,554.    Filed  December  10, 1920.] 

1.  Landlobd  and  Tenant. — Breach  by  Laaidlord. — Cancelkaion 
of  Lease  in  Action  by  Landlord. — ^Where  the  landlord  re-enters, 
as  for  a  breach  of  the  lease  by  the  tenant,  when  there  has  been 
no  breach  by  him,  the  landlord  has  no  ris^t  to  a  cancellation 
of  the  lease  as  for  breach  thereof  by  the  tenant  under  provi* 
sions  of  the  lease  ^ving:  the  right  of  re-entry  and  reposses- 
sion in  case  of  such  breach,    p.  323. 

2.  Appeal. — Review, — Moot  Question, — Leases. — An  issue  of  the 
cancellation  and  forfeiture  of  a  lease  becomes  a  moot  question 
on  appeal  by  the  termination  of  the  lease  according  to  its 
terms  and  prior  to  final  decision,    p.  323. 

3.  Landlobd  and  Tenant. — Cash  Rental. — Re-entry. — Grovdng 
Crops. — Provisions  of  Lease, — ^Under  a  lease  providing  for  cash 
rent,  authorizing  the  landlord  to  cancel  and  terminate  the  con^ 
tract  at  the  expiration  of  any  year,  with  the  provision  that 
tenant  should  retain  possession  of  any  portion  of  the  farm 
then  in  growing  wheat  or  rye  until  it  was  harvested  and 
threshed,  but  providing  no  additional  consideration  to  the  land- 
lord therefor,  no  additional  consideration  was  intended,    p.  323. 

From  Sullivan  Circuit  C!ourt;  WiUiam  H.  Bridwell, 
Judge. 

Action  by  Mary  E.  Ballew  against  Leven  Amett  and 
another.  From  a  judgment  for  defendants,  the  plain- 
tiff appeals.    Affirmed. 

Charles  D.  Hunt,  Gilbert  W.  GambUl  and  Arthur  D. 
Cutler,  for  appellant. 
John  W.  Lindley,  for  appellees. 

Nichols,  J. — ^This  appeal  is  from  a  judgment  ren- 
dered in  two  suits  by  appellant,  the  first  against  appel- 
lee Amett,  and  the  second  against  both  appellees  which 
suits  had  been  consolidated  for  trial.  The  complaint 
in  the  first  suit  was  in  three  paragraphs — ^the  first  para- 
^aph  involving  alleged  damages  for  the  breach  of  a 
rental  contract  by  which  appellant  leased  to  appellee 
Vol.  74—21 
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for  a  consideration  of  $480  per  annum  eighty  acres  of 
land  for  five  years  from  March  1,  1914;  the  second 
paragraph  involving  damages  for  alleged  waste ;  and  the 
third  paragraph  praying  cancellation  and  forfeiture  of 
the  rental  contract  for  breach  of  its  terms.  There  was 
a  counterclaim  by  appellee  Amett,  praying  damages  for 
appellant's  breach  of  the  contract. 

The  complaint  in  the  second  suit  was  in  two  para- 
graphs, prajdng  for  damages  for  the  alleged  conversion 
of  rye  raised  by  appellee  on  appellant's  land,  and  sold 
to  appellee  elevator  company.  Appellees  answered  in 
three  paragraphs — ^the  first  denial ;  the  second  averring 
substantially  the  same  facts  as  the  counterclaim  in  the 
first  suit ;  and  the  third  with  the  same  facts  seeking  re- 
coupment and  judgment  over.  There  was  a  trial,  with 
special  findings  of  fact  and  judgment  for  appellee,  after 
recoupment,  for  $206.06. 

The  only  error  presented  is  the  action  of  the  court  in 
overruling  appellant's  motion  for  a  new  trial.  Under 
this  assignment  the  only  reasons  properly  presented  are 
that  the  finding  of  the  court  is  not  sustained  by  suffi- 
cient evidence,  that  it  is  contrary  to  law,  and  that  the 
damages  are  erroneous,  being  too  large.  Appellant 
contends  that  the  court  failed  to  find  as  to  whether  or 
not  the  lease  should  be  forfeited  and  canceled,  and  that 
it  further  failed  to  find  any  amount  due  appellant  for 
the  use  of  a  portion  of  the  leased  premises  after  March 
1,  1917,  which  had  been  sown  to  rye  in  the  previous  fall 
and  that  was  harvested  by  appellee  Amett. 

It  is  provided  in  the  lease  that  upon  the  nonpajrment 
of  the  whole  or  any  portion  of  the  rent  at  the  time  when 
the  same  becomes  due,  or  upon  the  nonperformance  by 
appellee  Amett  of  any  of  the  covenants  of  the  lease, 
appellant  might,  at  her  election,  re-enter  and  take  pos- 
session of  said  premises.  It  is  further  provided  therein 
that  appellant  should  have  the  right  to  cancel  and  termi- 
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nate  the  contract  at  the  expiration  of  any  year  by  pajdng 
appellee  Amett  $75  for  extra  trouble  and  expense  to 
which  he  may  be  put  because  of  such  termination,  with 
the  further  provision  that,  if  such  appellee  should  have 
a  crop  of  wheat  or  rye  growing,  he  should  retain  pos- 
session of  such  portion  of  the  farm  as  was  in  such  crop 
until  the  same  was  harvested  and  threshed. 

It  does  not  appear  by  the  findings  that  appellee 
Amett  had  failed  to  perform  any  of  the  terms  of  the 
lease,  nor  that  he  abandoned  the  farm,  though 
1-2.   it  does  appear  that  he  vacated  the  dwelling  house 
thereon  in  January,  1917.    It  does  appear  that 
appellant  took  possession  of  the  farm  March  4,  1917,  at 
which  time  there  was  due  appellee  a  balance,  after  re- 
coupment, of  $206.06,  by  reason  of  appellant's  breach 
of  the  contract.    She  thereafter  remained  in  such  pos- 
session, except  as  to  a  certain  portion  thereof  which 
appellee  Amett  had  sown  to  rye,  of  which  portion  he 
retained  possession  until  the  rye  was  harvested  and 
threshed.   There  is  evidence  supporting  each  of  the  find- 
ings, and  we  do  not  weigh  the  evidence.    Under  the 
findings,  there  was  clearly  no  right  of  cancellation  for 
breach  of  the  contract.     Further,  the  lease  terminated 
March  1,  1919,  by  its  terms,  and  therefore  the  issue  of 
cancellation  and  forfeiture  of  the  lease,  by  reason  of 
such  termination,  becomes  a  moot  question  in  this  court. 
Hood  V.  McCarthy  (1910),  174  Ind.  128,  91  N.  E.  501. 
Appellant  having  taken  possession  under  the  terms 
of  the  lease,  appellee  Amett  had  a  right  to  possession  of 
the  rye  field  until  the  crop  was  harvested.    There 
3.    is  no  provision  in  the  lease  for  additional  consid- 
eration therefor,  and  it  is  our  construction  that 
no  additional  consideration  was  intended. 
Judgment  affirmed. 
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In  re  Stoner. 

[No.  10,966.    Filed  December  10,  1920.] 

Master  and  Servant. — Workmen's  Compensation. — "Employe." 
— **Young  Person," — Infants, — ^A  young  person,  defined  by 
§8038  Bums  1914,  Acts  1899  p.  231,  as  amended,  Acts  1919 
p.  158,  §76,  to  be  a  person  of  the  ag:e  of  fourteen  years  and 
under  the  age  of  eighteen  years,  cannot,  without  a  compliance 
with  §8022  Bums  1914,  Acts  1899  p.  231,  part  of  the  same  act, 
in  the  matter  of  the  affidavit  therein  required  as  to  the  age, 
etc.,  of  the  young  person>  be  an  employe  within  the  meaning 
of  the  Workmen's  Compensation  Act,  which  so  defined  the  word 
^'employe"  as  to  include  only  such  persons  as  are  lawfully  in 
the  service  of  another.     (Acts  1919  p.  175,  §76.) 

From  the  Industrial  Board  of  Indiana. 

Certified  Questions  of  Law. 

Proceeding  by  Robert  Stoner  under  the  Workmen's 
Compensation  Act,  for  compensation  by  the  American 
Zinc  Products  Company,  employer,  opposed  by  the  Lon- 
don Guarantee  &  Accident  Company,  insurer.  Certified 
questions  by  the  Industrial  Board.    Answered. 

Nichols,  J. — ^On  the  facts  hereinafter  stated,  the  In- 
dustrial Board  of  Indiana  certifies  for  our  decision  and 
determination  the  questions  of  law  hereinafter  stated. 

Robert  stoner  was  bom  November  5,  1902 ;  that  on 
and  prior  to  June  4,  1920,  he  was  a  resident  of  the  city 
of  Greencastle,  in  Putnam  county,  Indiana ;  that  on  and 
prior  to  June  4, 1920,  the  American  Zinc  Products  Com- 
pany was  engaged,  in  the  manufacturing  business  in  the 
city  of  Greencastle,  Indiana,  and  was  engaged  in  the 
business  of  manufacturing  zinc  plates  and  sheets ;  that 
sometime  prior  to  June  4,  1920,  Robert  Stoner  entered 
the  service  of  the  American  Zinc  Products  Company  in 
its  factory  at  Greencastle,  Indiana,  and  was  working 
in  its  manufacturing  business  at  said  place  under  a 
contract  of  hire  and,  during  the  period  of  his  services 
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with  said  defendant,  earned  an  average  weekly  wage  of 
$21;  that  on  June  4,  1920,  while  engaged  in  the  dis- 
charge of  the  duties  of  his  services  with  the  American 
Zinc  Products  Company,  said  Robert  Stoner  received  a 
personal  injury  by  an  accident  arising  out  of  and  in 
the  course  of  the  discharge  of  his  services  for  said  com- 
pany resulting  in  the  loss  by  separation  of  more  than 
two  phalanges  of  the  second,  third  and  fourth  fingers 
of  the  left  hand  and  of  not  more  than  two  phalanges 
of  the  first  finger  of  the  left  hand ;  that  the  American 
Zinc  Products  Company  had  actual  knowledge  of  said 
injury  at  the  time  that  it  occurred,  and  provided  the 
said  Robert  Stoner  with  an  attending  physician  and  the 
necessary  surgical  services  and  supplies  for  the  treat- 
ment of  his  injury;  that  at  the  time  that  said  Robert 
Stoner  entered  the  service  of  the  American  Zinc  Prod- 
ucts Company  his  parents  were  living  in  the  city  of 
Greencastle,  Indiana,  and  said  Robert  Stoner  was  liv- 
ing with  them ;  that  at  the  time  said  Robert  Stoner  en- 
tered the  service  of  the  American  Zinc  Products 
Company,  the  company  did  not  by  any  agent,  foreman, 
representative,  or  other  person  connected  with  its  manu- 
facturing establishment  require  and  place  on  file  in  the 
office  of  said  company  an  affidavit  made  by  either  of  the 
parents  of  Robert  Stoner  stating  his  age,  and  the  date 
and  place  of  his  birth ;  that  no  such  affidavit  was  made 
by  either  of  said  parents  at  the  time  that  Robert  Stoner 
entered  the  service  of  the  American  Zinc  Products  Com- 
pany, and  at  no  time  thereafter ;  that  the  American  Zinc 
Products  Company  did  not  have  any  sudi  affidavit  on 
file  at  the  time  that  Robert  Stoner  received  his  injury 
or  at  any  other  time  while  he  was  in  its  service ;  that  the 
American  Zinc  Products  Company  did  not  procure  and 
have  on  file  at  the  time  that  Robert  Stoner  entered  its 
service,  or  at  the  time  of  his  injury,  or  at  any  other 
time  during  his  service,  an  age  certificate  issued  by  the 
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executive  school  officer  of  the  school  city  of  Greencastle, 
or  by  any  other  representative  of  such  school  city 
authorized  to  issue  the  same;  that  at  the  time  Robert 
Stoner  received  his  injury,  the  London  Guarantee  and 
Accident  Company  was  the  compensation  insurance  car- 
rier of  the  American  Zinc  Products  Company. 

It  is  admitted  by  the  American  Zinc  Products  Com- 
pany and  the  London  Guarantee  and  Accident  Company 
that  Robert  Stoner  is  entitled  to  an  award  of  compen- 
sation of  $11.55  per  week  for  a  period  of  105  weeks, 
if,  under  the  law,  he  was  an  employe  of  the  American 
Zinc  Products  Company  at  the  time  of  his  injury;  that 
Robert  Stoner  has  presented  a  claim  for  compensation 
on  account  of  said  injury,  and  contends  that  he  was  law- 
fully in  the  employment  of  the  American  Zinc  Products 
Company  at  the  time  of  his  injury.  The  American  Zinc 
Products  Company  admits  his  contention  and  insists 
that  an  award  of  compensation  at  the  rate  of  $11.55  per 
week  for  105  weeks  should  be  made,  while  the  London 
Guarantee  and  Accident  Company  contends  that  Robert 
Stoner  was  not  lawfully  in  the  service  of  the  American 
Zinc  Products  Company  at  the  time  of  his  injury,  and 
for  that  reason  is  not  entitled  to  an  award  of  compen- 
sation. 

This  contention  is  based  upon  the  proposition  that 
under  a  provision  of  §8038  Bums  1914,  Acts  1899  p. 
231,  §18,  Robert  Stoner  was  a  "young  person"  at  the 
time  he  entered  the  service  of  the  American  Zinc  Prod- 
ucts Company  and  at  the  time  of  his  injury,  and  that, 
being  a  "young  person,"  under  the  provisions  of  said 
section,  he  was  not  lawfully  in  the  service  of  the  Amer- 
ican Zinc  Products  Company  by  reason  of  a  provision 
in  §8022  Bums  1914,  Acts  1899  p.  231,  §2,  in  the  words 
following,  to  wit:  "And  it  shall  be  unlawful  for  any 
proprietor,  agent,  foreman  or  other  person  connected 
with   a   manufacturing   or   mercantile   establishment, 
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mine,  quarry,  laundry,  renovating  works,  bakery  or 
printing  office  to  hire  or  employ  any  young  person  to 
work  therein  without  there  is  first  provided  and  placed 
on  file  in  the  office  an  affidavit  made  by  the  parent  or 
guardian,  stating  the  age,  date  and  place  of  birth  of 
said  young  person ;  if  such  young  person  have  no  parent 
or  guardian,  then  such  affidavit  shall  be  made  by  the 
young  person,  which  affidavit  shall  be  kept  on  file  by 
the  employer,  and  said  register  and  affidavit  shall  be 
produced  for  inspection  on  demand  made  by  the  in- 
spector, appointed  under  this  act/' 

Upon  the  foregoing  facts  the  Industrial  Board  re- 
spectfully submits  the  following  questions  of  law  for  our 
determination:  (1)  Would  a  finding  that  Robert 
Stoner  was  an  employe  of  the  American  Zinc  Products 
Company  within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  at  the  time  of  his  injury,  be  sustained  by 
sufficient  evidence?  (2)  Would  such  a  finding  be  ac- 
cording to  law?  (3)  Would  an  award  of  compensa- 
tion to  Robert  Stoner  upon  the  foregoing  facts  be 
sustained  by  sufficient  evidence?  (4)  Would  such  an 
award  be  according  to  law? 

Section  8038,  supra,  expressly  defines  the  words 
"young  person"  to  mean  a  person  of  the  age  of  fourteen 
years  and  under  the  age  of  eighteen  years.  Applying 
this  definition  to  words  "young  person"  used  in  the  pro- 
vision quoted  from  §8022,  supra,  both  sections  being 
part  of  the  same  act,  it  is  apparent  that  the  claimant 
herein,  being  seventeen  years  of  age,  and  therefore  be- 
tween the  ages  of  fourteen  and  eighteen  years,  was  not 
lawfully  employed,  and  therefore  not  an  employe  within 
the  meaning  of  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392,  §80201  Bums'  Supp,  1918)  which  provides 
that  "'Employee'  shall  include  every  person,  including 
a  minor,  lawfully  in  the  service  of  another  under  any 
contract  of  hire    *     ♦    *."    As  amended.  Acts  1919 
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p.  158,  §76.  This  question  was  decided  by  the  Supreme 
Court  in  the  case  of  New  Albany  Box,  etc.,  Co,  V.  David- 
son (1920),  189  Ind.  57,  125  N.  E.  904,  in  which  case 
the  minor  sought  to  recover  at  common  law  and,  after 
quoting  the  definition  of  a  young  person  as  above,  the 
court  held  that  the  minor,  who  was  fifteen  years  of  age, 
was  illegally  employed,  and,  not  being  embraced  within 
the  provisions  of  the  Workmen's  Compensation  Act, 
supra,  his  action  was  properly  brought.  Two  of  the 
cases  cited  in  that  case,  to  wit,  Roszek  v.  Bauerle  & 
Starke  Co.  (1918),  282  111.  557,  118  N.  E.  991,  L.  R.  A. 
1918F  207,  and  Messmer  v.  Industrial  Board  (1918X, 
282  111.  562,  118  N.  E.  993,  were  decided  against  the 
minor  who  sought  to  recover  under  the  Workmen's  Com- 
pensation Act,  supra.  Other  decisions  against  an  at- 
tempted recovery  under  compensation  acts  are  MoU  v. 
Industrial  Commission  (1919),  288  111.  347,  123  N.  E. 
562,  and  HiUestad  v.  Industrial  Commission  (1914),  80 
Wash.  426,  141  Pac.  913,  Ann.  Cas.  1916B  789.  In 
addition  to  the  cases  cited  in  New  Albany  Box,  etc.,  Co. 
v.  Davidson,  supra,  we  cite  in  harmony  therewith  Lesko 
v.  lAondale  Bleach,  etc..  Works  (1919),  93  N.  J.  L.  4, 
107  Atl.  275;  Acklin  Stamping  Co.  v.  Kutz  (1918),  98 
Ohio  151,  120  N.  E.  229;  Gutmann  v.  Anderson  (1919), 
142  Minn.  141,  171  N.  W.  303;  Taglinette  v.  Sydney 
Worsted  Co.  (1919),  (R.  I.)  105  Atl.  641;  SeckUch  v. 
Harris-Emery  Co.  (1918),  184  Iowa  1025,  169  N.  W. 
325;  Kmczkowski  v.  Polonia  Pub.  Co.  (1918),  203  Mich. 
211,  168  N.  W.  932;  Waterman  Lumber  Co.  v.  Beatty 
(1918),  (Tex.  Civ.  App.)  204  S.  W.  448. 

The  employe's  remedy  in  this  case  is  not  under  the 
provisions  of  the  Workmen's  Compensation  Act.  We 
answer  each  of  the  questions  propounded  to  us  in  the 
negative. 
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Young  v.  Intersouthern  Life  Insurance 

Company. 

[No.  10,445.    Filed  December  10,  1920.] 

1.  Insurance. —  Fraud, —  Forfeiture,  —  Waiver.  —  Retention  of 
Premiums. — ^Where  an  insurance  policy  is  procured  by  fraud, 
the  contract  is  voidable  at  the  option  of  the  insurer,  and,  in 
such  a  case,  the  retention  of  the  premium  paid  after  discovery 
of  the  fraud  may  be  sufficient  to  show  a  waiver  of  the  fraud 
and  election  to  stand  by  the  contract,    p.  332. 

2.  Insurance. — Life  Policy. — Execution  After  Death  of  ApplV' 
cant. — Validity  of  Contract. — Where  an  application  for  a  life 
insurance  policy  and  the  policy  itself  stipulated  that  the  policy 
should  not  become  effective  unless  applicant  was  alive  and  in 
good  health  at  the  time  it  was  delivered,  a  policy  which  was 
approved  by  the  company  and  mailed  to  its  agent  after  insured 
had  died,  of  which  fact  the  company  was  ignorant,  was  void, 
regardless  of  the  fact  that  the  company  retained  the  premium 
paid.    p.  332. 

From  Marion  Superior  Court  (102,099);  W.  W. 
Thornton,  Judge. 

Action  by  James  Stobbo  Young  against  the  Inter- 
southem Life  Insurance  Company.  From  a  judgment 
for  defendant,  the  plaintiff  appeals.    Affirmed. 

Guilford  A.  Deitch  and  Frank  G.  West,  for  appellant. 
Ferdinand  Winter  and  Helm  Bruce,  for  appellee. 

This  is  an  action  on  three  policies  of  life  insurance. 
It  appears  from  the  evidence  that  W.  V.  Greene  was  an 
agent  for  appellee,  and  that  appellant  was  employed  by 
him  as  a  helper  in  soliciting  business.  The  company 
allowed  Greene  all  of  the  first  annual  premium  as  a 
commission,  but  required  him  to  turn  in  $6  on  each  ap- 
plication to  cover  the  expense  of  medical  examination 
and  inspection.  On  December  29,  1913,  at  Laurens, 
South  Carolina,  while  acting  on  behalf  of  Greene,  ap- 
pellant obtained  from  his  father,  George  Ferguson 
Young,  an  application  for  insurance  in  the  aggregate 
amount  of  $5,000,  to  be  in  three  policies  and  payable  to 
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the  son  as  beneficiary.  The  total  premium  on  the  pol- 
icies for  the  first  year  was  fixed  at  $304.15.  The  father 
paid  $6  in  cash,  and  was  told  by  his  son  that  he  (the 
son)  would  pay  the  balance  out  of  his  commission.  The 
application  and  the  $6  were  forwarded  to  Greene  at 
Louisville.  The  application  was  received  at  the  com- 
pany's home  office  on  January  2,  1914,  by  its  vice  presi- 
dent, who  then  turned  it  over  to  the  medical  inspector. 
The  medical  inspector  then  indorsed  on  the  application 
"Approved  Dec.  31,  1913."  The  applicant  was  exam- 
ined by  Dr.  Hughes,  the  medical  examiner  at  Laurens. 
Dr.  Allen,  the  medical  inspector,  sent  out  an  inspection 
inquiry  to  learn  whether  the  applicant  was  a  desirable 
risk,  and  on  January  7,  1914,  received  an  unfavorable 
report  thereon.  He  then  wrote  Dr.  Hughes,  and  re- 
ceived his  answer  dated  January  10.  Under  the  rules 
no  policy  could  be  issued  unless  the  application  had  the 
approval  of  both  the  medical  inspector  and  the  secre- 
tary. Dr.  Allen  finally  approved  the  application  Jan- 
uary 15,  1914,  and  passed  it  to  the  secretary.  On 
January  16,  1914,  the  secretary  approved  it,  canceled 
the  date  "Dec.  31,  1913,"  by  drawing  a  horizontal  line 
through  it,  and  wrote  above  it  "January  16,  1914."  On 
January  13,  1914,  Greene  was  in  the  home  office  and 
inquired  of  the  vice-president  concerning  the  applica- 
tion. Thereupon  the  vice-president  sent  his  stenog- 
rapher to  Dr.  Allen  for  information.  When  she 
returned  she  stated,  "The  application  has  been  passed." 
At  that  time  Greene  paid  to  the  company  $6  on  account 
of  the  application.  On  January  26,  1914,  the  policies 
were  made  out,  and  on  the  next  day  they  were  mailed 
to  Greene  at  Laurens.  No  one  having  called  for  the 
policies,  the  postmaster  at  Laurens  returned  them. 
Sometime  within  the  first  week  of  February,  1914.  the 
policies  were  handed  to  Greene  at  the  home  office  to  be 
delivered  by  him  to  the  applicant,  accompanied  by  an 
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instruction  in  writing  not  to  deliver  the  policies  unless 
the  person  whose  life  is  insured  is,  at  the  time  of  such 
delivery,  in  good  health,  of  temperate  habits  and  in- 
surable condition.  Greene  immediately  sent  the  policies 
by  mail  to  the  appellant  at  Laurens.  The  company 
never  repaid,  or  offered  to  repay,  any  money  received, 
directly  or  indirectly,  on  account  of  this  transaction. 
The  application  contained  the  following  stipulation: 

"I  agree  that  the  company  shall  incur  no  liability 
under  this  application  until  it  has  been  received, 
approved  and  the  policy  issued  and  delivered  and 
the  premium  has  actually  been  paid  to  and  accepted 
by  the  company  during  my  lifetime  while  I  am  in 
good  health,  and  that  any  delivery  of  the  policy  to 
an  agent  or  other  person  or  mailing  same  to  me 
shall  not  be  regarded  as  delivery  to  me  until  the 
policy  has  actually  been  received  by  me  and  the  full 
first  premium  paid  in  cash.  No  statement  made  by 
the  person  soliciting  this  application  shall  be  bind- 
ing on  the  company,  and  tiiis  application  and  the 
policy  issued  as  a  result,  covers  the  entire  con- 
tract.'' 

Each  policy  contains  the  following  stipulation : 

"This  contract  is  made  in  consideration  of  the 
application  therefor,  a  copy  of  which  is  set  out  on 
the  third  page  hereof  and  made  a  part  of  this  con- 
tract and  in  further  consideration  of  the  sum  of 
sixty  and  83/100  dollars  to  be  paid  in  advance  on 
or  before  the  delivery  of  this  policy,  which  shall 
not  take  effect  unless  insured  is  alive  and  in  good 
health  at  the  time  of  delivery." 

George  Ferguson  Young  was  murdered  on  the  night 
of  January  12,  1914.  When  Greene  paid  the  $6  and 
inquired  about  the  application,  he  knew  that  the  appli- 
cant was  dead ;  but  he  did  not  inform  the  company  of 
that  fact.  The  first  information  the  company  acquired 
of  the  death  of  the  applicant  was  from  appellant's  let- 
ter dated  February  14, 1914.  The  company  immediately 
answered  by  mail,  disclaiming  liability  on  the  ground 
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that  when  the  policies  were  made  out  it  had  no  knowl- 
edge of  the  fact  that  the  applicant  was  then  dead,  and 
calling  attention  to  the  stipulations  in  the  application 
and  policies. 

The  court  directed  the  jury  to  return  a  verdict  for 
the  defendant 

Counsel  for  the  appellant  contend:  (1)  That  there 
is  some  evidence  tending  to  show  that  the  application 
was  approved  in  the  lifetime  of  the  applicant,  and  as 
to  that  question  the  plaintiff  was  entitled  to  go  to  the 
jury;  (2)  that  by  retaining  the  money  paid  by  the  ap- 
plicant the  company  waived  the  stipulations  in  the 
application  and  policies  and  elected  to  treat  the  policies 
as  valid  contracts  of  insurance,'  notwithstanding  the 
death  of  the  applicant  under  the  circumstances  above 
stated. 

Dausman,  p.  J.  (after  making  the  foregoing  state- 
ment) :     In  view  of  the  stipulation  in  the  application, 
it  is  inmiaterial  when  the  application  was  ap- 

1.  proved.  Counsel  have  ably  discussed  the  doc- 
trine of  waiver ;  but  that  doctrine  is  not  involved. 
Where  a  policy  is  procured  by  fraud,  the  contract 

2.  is  voidable  at  the  option  of  the  insurer;  and  in 
that  case  the  retention  of  the  premium  after  dis- 
covery of  the  fraud  may  be  sufficient  to  show  a  waiver 
of  the  fraud  and  an  election  to  stand  by  the  contract. 
But  we  are  now  dealing  with  an  entirely  different  prin- 
ciple. In  the  case  at  bar  it  is  too  plain  for  argument 
or  elaboration  that  no  contract  of  insurance  was  made — 
consummated,  completed.  The  contention  of  appellant's 
counsel  is  equivalent  to  asking  the  court  to  make  a  con- 
tract between  the  insurance  company  and  a  dead  man. 
When  George  Ferguson  Young  died,  the  subject-matter 
of  the  contemplated  contract  and  one  of  the  parties 
to  the  negotiations  passed  out  of  existence.    By  virtue 
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of  the  stipulations  of  the  parties,  and  in  view  of  the  fact 
that  the  company  had  no  knowledge  of  the  death  of  the 
applicant,  the  delivery  of  the  policies  to  the  person 
named  as  beneficiary  therein  was  without  any  force  or 
effect  whatsoever,  Misselhom  V.  Muttuil,  etc.,  Life 
Assn.  (1887),  30  Fed.  545;  Paine  V.  Pacific,  etc.,  Ins. 
Co.  (1892),  51  Fed.  689,  2  C.  C.  A.  459;  Rogers,  Admr., 
V.  Charter  Oak  Life  Ins.  Co.  (1874),  41  Conn.  97;  Re- 
serve  Loan  Life  Ins.  Co.  v.  Hockett  (1905),  35  Ind. 
App.  89,  73  N.  E.  842 ;  25  Cyc  719,  and  authorities  there 
cited. 
Judgment  affirmed. 


Roberts  v.  Fesler  et  al. 

[No.  10,500.    Filed  October  8,  1920.    Rehearing  denied  December 

14,  1920.] 

Appeal. — Briefs. — Appellee's  Failure  to  File. — Confession  of 
Error. — Where  appellant  shows  prima  facie  error,  the  failure 
of  appellee  to  file  a  brief  may  be  treated  as  a  confession  of 
error  and  the  judgment  reversed. 

From  Hamilton  Circuit  Court ;  Ernest  E.  Cloe,  Judge. 

Action  between  Edwin  J.  Roberts  and  Leo  K.  Fesler 
and  others.  From  the  judgment  rendered,  the  former 
appeals.    Reversed. 

Russell  R.  McFaU,  Charles  W.  Smith,  Charles  Rem- 
ster,  Henry  H.  Hombrook,  Albert  P.  Smith,  Paul  Y. 
Davis,  Cassius  M.  Gentry  and  Frank  S.  Campbell,  for 
appellant. 

Henry  Seyfried,  Joseph  W.  Hutchinson  and  Emsley 
W.  Johnson,  for  appellee. 

McMahan,  C.  J. — ^Appellant  having  shown  prima 
facie  error,  the  failure  of  appellee  to  file  a  brief,  will, 
under  the  authority  of  Burroughs  V.  Burroughs  (1913), 
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180  Ind.  380,  103  N.  E.  1,  be  treated  as  a  confession  of 
error. 

Judgment  is  therefore  reversed  without  prejudice, 
with  direction  to  grant  appellant  a  new  trial. 


Zehner,  Trustee,  v.  Zehner's  Estate. 

[No.  10,573.     Filed  December  14,  1920.] 

1.  Bills  and  Notes. — Bank  Check. — Action  to  CoUed, — Cowr 
plaint. — Construction. — Delivery  of  Check  as  Gift. — In  an  ac- 
tion on  a  claim  against  a  decedent's  estate  by  one  who  received 
a  check  from  decedent  as  trustee  for  another,  held  that  the 
facts  alleged  show  that  the  check  was  delivered  as  a  gift, 
p.  335. 

r.  Gifts. — Bank  Check. — Liability  of  Maker. — ^No  action  can  be 
maintained  on  a  check  delivered  as  a  gift  against  the  maker 
in  his  lifetime,  nor  against  his  estate  after  his  death,    p.  335. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  Ben  Zehner,  trustee  for  Reo  Zehner  and 
others,  on  a  claim  against  the  estate  of  Michael  Zehner, 
deceased.  From  a  judgment  for  the  estate,  the  claim- 
ant appeals.    Affirmed. 

Martindale  &  Martinddle,  for  appellant. 
Charles  Kellison,  for  appellee. 

McMahan,  C.  J. — "Benjamin  Zehner,  trustee,"  filed 
a  claim  against  the  estate  of  Michael  Zehner,  alleging 
that  on  April  4,  1917,  the  decedent  executed  a  check  for 
$3,000  payable  to  the  order  of  "Ben  Zehner,"  and  that 
when  the  check  was  so  executed  the  decedent  also  de- 
livered to  said  Ben  Zehner  a  letter  dated  February  10, 
1911,  signed  by  decedent,  instructing  the  payee  named 
in  said  check  to  use  said  $3,000  to  educate  his  son  Reo, 
and  if  any  money  remained  after  paying  for  the  school- 
ing of  Reo  it  should  be  divided  between  Reo  and  the 
other  children  of  the  payee,  thus  creating  a  trust  in  the 
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payee.  That  during  the  lifetime  of  Michael,  the  payee 
presented  the  check  to  the  bank  on  which  it  was  drawn 
for  pajnnent,  and  that  payment  was  refused  on  account 
of  "insufficient  funds"  to  pay  the  same.  A  copy  of  the 
letter  was  filed  with  and  made  an  exhibit  to  the  claim 
and,  omitting  the  date  and  signature,  is  as  follows: 

"I  promised  Reo  F.  Zehner  as  a  gift  the  amount 
of  $3000.00  at  the  time  he  graduated  through  the 
country  school  to  finish  and  fit  up  his  education 
through  the  high  schools.  Ben  Zehner  shall  take 
charge  of  the  money.  Surplus  left  to  be  divided 
amongst  Reo's  brothers  and  sisters.' 


9f 


A  demurrer  for  want  of  facts  having  been  sustained, 
appellant  appeals,  and  contends  that  the  court  erred  in 
sustaining  the  demurrer. 

Appellee  contends  that  the  execution  of  the  check  did 
not  operate  as  an  assignment  of  any  part  of  the  funds 
of  the  maker  in  the  hands  of  the  bank,  and  that  the  check, 
not  having  been  paid  during  the  lifetime  of  the  maker, 
was  revoked  by  his  death.  Appellant  insists  that  the 
complaint  must  be  construed  in  light  of  §24  of  the  Uni- 
form Negotiable  Instruments  Act  (§9089a  et  seq.  Bums 
1914,  Acts  1913  p.  120)  which  provides  that :  "Every  ne- 
gotiable instrument  is  deemed  prima  facie  to  have  been 
issued  for  a  valuable  consideration,"  and,  there  being 
no  direct  allegation  that  the  check  was  delivered  as  a 
gift,  the  check  must  be  considered  as  having  been  de- 
livered for  a  valuable  consideration  and  not  as  a  gift. 

While  there  is  no  direct  allegation  that  the  check  was 
delivered  as  a  gift,  the  facts  are  alleged  and  show  con- 
clusively that  it  was  delivered  as  a  gift.    No  ac- 

1-2.   tion  could  have  been  maintained  on  the  check 

against  the  maker  in  his  lifetime,  nor  can  one  be 

maintained  against  his  estate  after  his  death.    Roney 

V.  Dunleary  (1906),  39  Ind.  App.  108,  79  N.  E.  398; 

Abelman  v.  Haehnel  (1914),  57  Ind.  App.  15, 103  N.  E. 
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869.  The  cases  cited  by  the  appellant  to  the  contrary 
are  not  in  point,  as  the  checks  there  involved  were  not 
gifts,  but  were  each  given  for  a  valuable  consideration. 
There  was  no  error  in  sustaining  the  demurrer. 
Judgment  affirmed. 


Chicago,  Indianapolis  and  Louisville  Railway 

Company  v.  Smith. 

Smith  v.  Chicago,  Indianapolis  and  Louisville 

Railway  Company. 

[Nos.  10,636,  10,888.    Filed  December  14, 1920.] 

1.  Appeal. — Record, — Correction  Nunc  Pro  Tunc, — Memorials. 
— Minutes. — To  justify  a  correction  of  the  record  nunc  pro 
tv/ne,  the  record  must  furnish  the  means  of  making  the  cor- 
rection, in  the  form  of  some  memorial  paper  or  other  minutes 
of  the  transactions  in  the  case  showing  the  truth  as  to  what 
occurred,    p.  340. 

2.  Exceptions,  Bill  op.  —  Correction  Nunc  Pro  Tunc.  —  File 
Marks. — Judges  Certificate. — Appeal. — ^When  the  file  marks 
placed  by  the  derk  upon  the  longhand  transcript  of  the  evi- 
dence and  those  placed  by  him  upon  the  bill  of  exceptions  in- 
cluding such  transcript  harmonize  with  the  date  given  by  the 
judge  in  his  certificate  of  the  presentation,  signing  and  filing 
of  the  bill  of  exceptions,  they  are  not  sufficient  memorials  upon 
which  to  found  an  entry  nun>c  pro  tunc  changing  said  date, 
p.  842. 

8.  Appeal. — Record. — Correction  Nunc  Pro  Tunc. — File  Marks. 
— Parol  Evidence. — BUI  of  Exceptions. — ^The  dates  shown  by 
file  marks  placed  on  the  longhand  transcript  contained  in  a 
bill  of  exceptions,  and  on  the  bill  itself,  by  the  clerk,  cannot 
be  impeached  and  destroyed  by  parol  testimony  for  the  mere 
purpose  of  creating  memorials  for  the  correction  of  the  judge's 
certificate  of  the  date  of  presentation,  signing  and  filing  such 
bill  to  conform  to  the  memory  of  interested  per3ons.    p.  342. 

4.  Appeal. —  Record. —  Certiorari. —  When  Return  Disregarded. 
— The  return  to  a  writ  of  certioraH,  bringing  up  a  nunc  pro 
tunc  entry  made  without  authority  of  law,  will  be  disregarded, 
and  the  record  will  stand  as  originally  filed,    p.  344. 

5.  Appeal. — Record.— Bill  of  Exceptums. — Time  of  Filing. — ^A 
bill  of  exceptions  not  presented  to  the  judge  within  the  time 
limited  therefor  is  not  in  the  record  on  appeal,    p.  344. 
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6.  Trial. — Motion  for  Judgment  on  Answers  by  Jury. — In- 
formality. — Appeal. — ^Where  a  motion  for  judgment  on   the 

'  jury's  answers  to  interrogatories,  though  in  some  respects  in- 
formal, was  sufficient  to  inform  the  court  and  adverse  party 
of  the  action  of  the  court  desired,  the  informality  will  be 
ignored  and  the  motion  considered  on  appeal,    p.  844. 

From  Clinton  Circuit  Court;  Joseph  Combs,  Judge. 

Action  by  Orlando  B.  Smith  against  the  Chicago,  In- 
dianapolis and  Louisville  Railway  Company.  From  a 
judgment  for  planitiff,  the  defendant  appeals,  and  from 
an  order  correcting  the  record  nunc  pro  tunc,  the  plain- 
tiff appeals.  Order  correcting  the  record  reversed. 
Judgment  in  the  main  case  affirmed. 

Perry  McCart,  Van  Brunt  &  Harker  and  C.  C.  Hines, 
for  appellant. 
Earl  F.  Gruher,  for  appellee. 

Enloe,  J. — On  October  2,  1917,  the  above-named 
Orlando  B.  Smith  began  a  suit  in  the  Clinton  Circuit 
Court  against  the  above-named  railway  company, 
whereby  he  sought  to  recover  the  possession  of  a  certain 
described  tract  of  land,  situate  in  the  city  of  Frankfort, 
Indiana,  and  damages  for  its  use  and  occupancy  by  said 
railway  company,  of  which  land  he  alleged  he  was  the 
owner  in  fee  simple. 

To  this  complaint  the  said  railway  company  answered 
in  general  denial,  and  the  issue  thereon  formed  was  sub- 
mitted to  a  jury  for  trial,  resulting  in  a  verdict  for  the 
plaintiff,  the  jury  finding  that  he  was  entitled  to  the 
possession  of  the  land  sued  for,  and  assessing  his  dam- 
ages at  $100.  With  their  general  verdict  the  jury  also 
returned  their  answers  to  certain  interrogatories  sub- 
mitted to  them  by  the  court.  Upon  the  return  of  the 
verdict  and  answers  to  said  interrogatories  by  the  jury, 
said  railway  company  at  once  filed  its  motion  for  "a 

Vol.  74—22^ 
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judgment  of  the  special  finding  of  facts,  notwithstand- 
ing the  general  verdict  returned  by  the  jury."  There^ 
after,  and  before  said  motion  had  been  disposed  of,  the 
railway  company  filed  its  motion  for  a  new  trial,  which 
being  overruled,  and  a  judgment  returned  on  the  ver- 
dict, said  railway  company  prayed  an  appeal  to  this 
court,  and  was  granted  forty-five  days  in  which  to  file 
its  appeal  bond  and  sixty  days  in  which  to  file  its  bill  of 
exceptions.  These  proceedings,  as  shown  by  the  record, 
occurred  on  May  9,  1919. 

The  appeal  bond  was  duly  filed  June  20,  1919,  as 
shown  by  the  record,  and  the  record  of  said  cause  as 
originally  filed  in  this  court  further  recited : 

"Be  it  further  remembered,  that  afterwards,  to 
wit,  on  Wednesday,  July  9th,  1919,  the  same  being 
in  vacation  of  the  Clinton  Circuit  Court,  in  and  for 
the  County  of  Clinton,  State  of  Indiana,  the  fol- 
lowing proceedings  were  had  in  said  cause: 

Orlando  B.  Smith 

V.  No.  970 

Chicago,  Indianapolis  and  Louis- 
ville Railway  Company. 

Comes  now  the  defendant,  and  within  the  time 
heretofore  allowed  by  the  court  and  files  herein  its 
general  bill  of  exceptions  including  the  evidence, 
which  bill  of  exceptions  reads  as  follows,  to  wit:" 


The  certificate  of  the  trial  judge  to  the  original  bill 
of  exceptions  on  the  evidence,  as  the  same  was  filed  in 
this  court,  recited : 

"Be  it  remembered,  that  on  the  9th  day  of  July, 
1919,  and  within  the  time  allowed  by  the  court  for 
filing  its  bill  of  exceptions  in  the  case  wherein 
Orlando  B.  Smith  was  plaintiff  and  Chicago,  In- 
dianapolis and  Louisville  Railway  Company  is  de- 
fendant, being  cause  No.  970,  in  the  Clinton  Circuit 
Court  of  Clinton  County,  State  of  Indiana,  the  said 
Chicago,  Indianapolis  and  Louisville  Railway  Com- 
pany presented  to  the  court  in  vacation,  the 
attached  and  foregoing  longhand  manuscript  of  the 
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shorthand  notes,  incorporated  in  this  bill  of  excep- 
tions, and  asked  that  the  same  be  signed,  sealed  and 
filed  in  this  case    *     *     *." 

The  reicord  of  said  cause  was  filed  in  this  court  Au- 
gust 6,  1919,  and  the  brief  of  appellant  railway  com- 
pany was  filed  November  3,  1919. 

On  January  28,  1920,  the  railway  company  filed  in 
said  circuit  court  its  motion  for  a  nunc  pro  tunc  entry, 
alleging  that  the  date  of  the  presentation  of  said  bill  of 
exceptions  to  the  trial  judge,  as  shown  in  the  judge's 
certificate,  to  wit,  July  9,  1919,  was  erroneous ;  that  the 
true  and  correct  date  on  which  the  bill  of  exceptions  was 
presented  and  signed  was  in  fact  July  8,  1919 ;  that  no 
order-book  entry  of  the  filing  of  the  bill  of  exceptions 
in  the  office  of  said  clerk  was,  "through  the  inad- 
vertence, neglect  and  misprision  of  the  said  clerk,"  made 
in  the  order  book  of  said  court.  The  railway  company, 
as  a  part  of  its  motion,  also  filed  the  affidavit  of  the 
former  court  reporter,  who  had  taken  the  testimony 
given  on  the  trial  of  said  cause,  and  who  had  prepared 
the  bill  of  exceptions  and  taken  the  same  to  the  office 
of  the  clerk  of  said  court  to  be  filed. 

Notice  of  the  filing  and  pendency  of  said  motion  was 
duly  served  upon  the  attorney  for  said  Smith,  and  there- 
after, on  March  17,  1920,  the  matters  alleged  in  said 
petition  were  heard  by  the  court,  and  thereafter,  on 
April  10, 1920,  an  order  was  made  ordering  said  records 
corrected  nunc  pro  tunc  as  prayed,  to  which  order  said 
Smith  duly  excepted.  From  this  order  said  Orlando 
B.  Smith  has  appealed  to  this  court,  the  same  being 
cause  No.  10,888,  supra.  Appellant  Smith  has  brought 
up  the  full  record  of  the  proceedings  on  said  petition, 
including  all  the  evidence  offered  on  said  hearing,  and 
insists  that  upon  the  record  the  court  erred  in  making 
said  order  of  correction  nunc  pro  tunc,  and  that  the 
same  should  be  set  aside  and  held  for  naught. 
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The  causes  thus  appealed  have  been,  by  order  of  this 
court,  consolidated  for  our  consideration. 

We  shall  first  consider  the  matter  presented  by  this 

second  appeal.    In  Pritchard  v.  Mines  (1914),  56  Ind. 

App.  671, 106  N.  E.  411,  it  was  said :     "Mistakes 

1.  made  in  the  entering  of  judgments,  whether  as 
to  the  amount  or  otherwise,  may  be  corrected 
when  the  record  of  the  cause  furnishes  the  means  of 
making  the  proper  correction." 

In  Boyd  V.  Blaisdell  (1860),  15  Ind.  73,  the  court 
quoted  with  approval  from  Alhers  v.  Whitney,  1  Story's 
Rep.  310,  as  follows:  "'Judgments  and  records  are 
there  never  allowed  to  be  amended,  except,  in  the  first 
place,  where  the  case  is  within  the  reach  of  some  stat- 
ute; or,  in  the  next  place,  where  there  is  something  to 
amend  by ;  that  is,  where  there  is  some  memorial  paper, 
or  other  minute  of  the  transactions  in  the  case,  from 
which  what  actually  took  place  in  the  prior  proceedings 
can  be  clearly  ascertained  and  known.'"  The  court 
further  said  in  the  Boyd  case,  supra:  "We  doubt 
whether  a  judge  can  alter  a  judgment  after  the  close 
of  the  term,  where  there  is  nothing  to  amend  by;  and 
he  assumes  to  do  it  on  the  ground  that  the  judgment, 
as  entered,  does  not  express  the  intention  of  his  mind 
at  the  time  it  was  entered.  This  would  enable  courts 
to  carry  their  records,  and  the  ultimate  rights  of  parties, 
about  the  country  in  their  heads,  in  rather  too  concealed 
a  manner.  *  *  *  Misprisions  of  clerks  may  be  cor- 
rected, especially  where  there  are  data  to  amend  by." 

In  Miller  v.  Royce  (1877),  60  Ind.  189,  the  court  said: 

"It  is  well  settled,  by  numerous  decisions  of  this  court, 
that  the  courts  of  this  state  are  possessed  of  full  and 
ample  powers  to  correct  mistakes  and  supply  omissions 
in  their  records,  whenever  and  wherever  the  records 
supply  the  means  for  making  such  corrections,  or  sup- 
plying such  omissions,    *    *    ♦    In  the  case  now  be- 
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fore  us,  the  record  of  the  cause  wherein  the  court  below 
rendered  the  jugdment,  which  the  appellant  sought  in 
this  proceeding  to  have  corrected  and  amended,  showed 
conclusively,  and  beyond  a  possible  doubt,  the  exact  data 
for  computing  the  precise  sum  for  which  the  judgment 
was  rendered." 

In  Lynch  V.  Reynolds  (1869),  69  Ky.  (6  Bush.)  547, 
the  order  excepted  to  was  as  follows :  "  'It  being  within 
the  personal  knowledge  of  the  court  that  the  bill  of  ex- 
ceptions in  this  case  was  approved  and  signed  by  the 
judge  of  the  court  at  the  last  April  term,  and  ordered  to 
be  made  a  part  of  the  record ;  and  it  appearing  by  some 
omission  the  order  to  make  it  a  part  of  the  record  was 
not  entered  up ;  it  is  now  for  then  ordered  that  said  bill 
of  exceptions  be  made  a  part  of  the  record  of  said  case, 
and  treated  as  such.' "  In  discussing  the  matter  pre- 
sented the  court  said:  "The  record,  signed  and 
approved  by  the  judge  at  the  April  term,  fails  to  show 
that  any  exceptions  were  taken  to  the  ruling  of  the  court 
and  decisions  made  in  this  case  during  the  progress  of 
the  trial,  and  fails  to  show  that  there  was  a  motion  for 
a  new  trial  or  that  any  bill  of  exceptions  was  tendered. 
How  is  this  omission  to  be  remedied?  The  proposi- 
tion is  to  supply  the  whole  by  the  memory  of  the  judge 
alone  of  what  took  place.  The  accuracy  of  the  memory 
of  the  judge  as  to  what  he  states  cannot  be  questioned ; 
but  can  omissions  and  failures  to  enter  orders  and  judg- 
ments be  thus  supplied  at  a  subsequent  term?  If  they 
can,  the  records  of  courts  must  lose  their  verity,  and 
the  rights  of  the  citizen  depend  on  the  varying  and  fad- 
ing memories  of  men.  The  law  forbids  such  a  state  of 
things." 

In  Vandever  v.  Griffith  (1859),  59  Ky.  (2  Mete.) 
425,.  the  case  had  been  tried  in  the  lower  court,  at  the 
September  term,  at  which  time  there  was  a  ver- 
dict,   judgment,    motion    and    reasons    for    a    new 
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trial  filed,  and  overruled.  But  there  was  no  order  al- 
lowing time  to  file  bill  of  exceptions.  At  the  following 
March  term  a  record  was  made  showing  that  "tiie  par- 
ties came  by  their  attorneys,  and  it  appearing,  that  at 
the  trial  of  this  cause  at  the  last  term  of  this  court, 
the  court  allowed  defendants  time  to  prepare  a  state- 
ment and  bill  of  exceptions  *  *  *."  The  court, 
in  discussing  the  matter  before  it,  said:  "Now,  how 
did  this  appear?  Was  it  from  the  memory  of  the 
judge,  or  a  suggestion  of  one  of  the  attorneys,  or  of 
one  of  the  parties,  or  a  statement  by  a  by-stander? 
It  does  not  appear  from  the  record.  There  is  no  trace 
of  any  such  thing  there.  Are  circuit  courts  to  be  al- 
lowed to  act,  in  matters  of  the  gravest  importance  to 
litigants  and  the  community  generally,  and  where  there 
are  plain  rules  of  law  written  for  their  guidance  and 
control,  upon  appearances  so  unreliable  and  uncertain 
as  were  acted  upon  in  this  case?  Certainly  it  cannot 
be  allowed.  If  so,  the  rights  of  litigants  in  the  mat- 
ter of  making  out  and  filing  bills  of  exceptions  will  no 
longer  be  secure." 

The  doctrine  thus  announced  has  been  followed  con- 
sistently in  Indiana  by  a  long  line  of  decisions.    It  is 

sound  law.    In  the  instant  case,  if  we  apply  this 
2-3.  rule  of  law  to  the  facts  of  the  case,  what  do  we 

find  as  a  "memorial"  upon  which  to  found  the 
order  of  correction?  We  have  one  "file  mark"  of  the 
clerk  of  the  Clinton  Circuit  Court  on  the  front  of  the 
first  page  of  the  longhand  transcript  of  evidence — "Filed 
July  8, 1919."  The  same  file  mark  and  of  the  same  date 
appears  on  the  hack  of  the  last  page  of  said  longhand 
transcript  of  said  evidence,  the  last  page  being  the  re- 
porter's certificate  thereto.  Immediately  following  the 
last  page  of  said  longhand  transcript  is  the  certificate 
of  the  trial  judge.  It  recites  that  said  bill  of  exceptions 
was  presented  to  him  on  July  9,  1919,  and  concludes: 
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"And  said  bill  of  exceptions  is  now,  this  9th  day  of  July, 
1919,  signed,  sealed,  and  filed  and  made  a  number  in 
the  record  in  this  cause."  On  the  back  of  the  certificate 
of  said  judge  to  the  bill  of  exceptions  appears  the  file 
mark  of  the  clerk  of  said  court,  "Filed  July  9,  1919." 
The  certificate  of  said  reporter  attached  to  the  longhand 
transcript,  as  the  same  was  filed  in  the  office  of  said 
clerk,  was  also  offered  in  evidence  in  its  entirety,  as 
was  also  the  certificate  of  the  judge  to  said  bill  of  ex- 
ceptions. These  constituted  the  "memorials"  upon 
which  said  railway  company  bases  its  claim  of  a  right 
to  have  said  order  of  correction  made. 

Was  there  any  conflict,  or  any  inconsistency  between 
these  memorials,  or  any  of  them,  and  the  record  ?  Were 
the  memorials  used  in  fact  for  the  purpose  of  aiding  the 
record  to  speak  the  truth;  or  was  this  proceeding,  in 
fact,  an  attempt  to  contradict  the  memorials  and  inv- 
peach  the  record? 

The  first  claimed  memorial — ^the  file  mark  on  the  first 
page  of  said  longhand  transcript,  July  8,  1919 — cer- 
tainly was  not  inconsistent  with  any  other  part  pf  said 
record ;  there  was  nothing  to  harmonize,  so  far  as  it  was 
concerned,  and  it  could  not  therefore  in  this  instance  be 
considered  as  being  such  a  memorial  as  the  law  requires. 

Were  the  file  marks  of  "July  9,  1919,"  such  "memo- 
rials?" If  they  were,  they  were  strangely  used. 
Memorials,  when  proper  to  be  used  to  correct  records, 
are  used  on  the  theory  that  they,  and  not  the  record, 
speak  the  truth,  and  the  record  is  corrected  so  that  the 
two  shall  speak  the  same  thing.  In  this  case  these 
"memorials,"  if  they  say  anything,  say  that  the  bill  of 
exceptions  was  presented  to  the  judge  of  said  court  on 
July  9, 1919,  and  then  filed  in  the  office  of  the  said  clerk 
on  July  9,  1919,  as  a  bill  of  exceptions.  But  said  rail- 
way company  would,  by  parol  testimony,  impeach  and 
destroy  these  memorials  and  then  have  the  record  cor- 
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rected  to  conform  to  the  memory  and  understanding  of 
persons  who  might  happen  to  be  interested.  This  would 
make  the  memory  of  man  of  greater  verity,  more  to  be 
believed  and  relied  upon,  than  the  records  of  our  judi- 
cial tribunals.  To  this  doctrine  we  cannot  assent. 
There  was  no  sufficient  "memoriaF'  in  this  case  upon 
which  to  found  the  order  for  said  entry  nunc  pro  tunc, 
and  the  court  erred  in  making  said  order. 

The  Clinton  Circuit  Court  having  ordered  the  record 
corrected  nunc  pro  tunc,  appellant  railway  company  ap- 
plied to  this  court  for  a  writ  of  certiorari,  which 

4.  application  was  granted,  and  said  record,  as  or- 
dered corrected  by  said  trial  court,  duly  certified 

by  the  clerk  of  said  court  to  this  court.  The  order  cor- 
recting said  record  having  been  made  without  authority 
of  law,  and  therefore  erroneous,  the  return  of  said  clerk 
to  said  writ  of  certiorari,  embracing  and  being  said 
erroneous  order,  will  therefore  be  disregarded,  and  the 
record  will  stand  as  the  same  was  originally  filed  in  this 
court 

Tested  by  this  record,  the  bill  of  exceptions  is  not  in 

the  record,  not  having  been  presented  to  tiie  judge  within 

the  time  limited  therefor,  and  no  question  or 

5.  questions    depending    thereon    can    be    by    us 
considered. 

The  only  alleged  error  remaining  to  be  considered 

relates  to  the  action  of  the  trial  court  in  overruling  said 

railway  company's  motion  for  judgment  in  its 

6.  favor  upon  the  answers  of  the  jury  to  interroga- 
tories. The  motion  was  in  some  respects  in- 
formal, but  there  was  sufficient  to  inform  the  court  and 
the  adverse  party  of  the  action  which  said  company 
desired  the  court  to  take,  and  we  shall  therefore  ignore 
any  informality  in  said  motion. 

After  a  careful  consideration  of  the  answers  to  in- 
terrogatories, we  are  of  the  opinion  that  they  are  not 
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in  irreconcilable  conflict  with  the  verdict,  and  appellant 
railway  company  was  not  entitled  to  have  judgment 
rendered  in  its  favor  thereon. 

The  judgment  of  the  Clinton  Circuit  Court  in  cause 
No.  10,888  is  therefore  reversed  and  the  cause  is  re- 
manded, with  directions  to  the  trial  court  to  set  aside, 
expunge  and  annul  its  said  order  nunc  pro  tunc  made 
April  10,  1920.  The  judgment  in  cause  No.  10,636  is 
affirmed. 


Union  Traction  Company  op  Indiana  v.  Smith. 

[No.  10,343.    Filed  May  11,  1920.    Rehearing  denied  October  18, 
1920.    Transfer  denied  December  14,  1920.] 

1.  Railboads. — Injuries  to  Persons  on  Tracks, — Intending  Pas- 
senger Struck  by  Caar, — Action. — Complaint, — Sufficiency, — In 
an  action  against  an  interurban  traction  company  for  per- 
sonal injuries  sustained  when  plaintiff  was  struck  by  a  car 
which  he  intended  to  board  as  a  passenger,  a  complaint  al- 
leging that  plaintiff  presented  himself  at  a  station  which  was 
a  flag  stop  and  was  struck  by  a  car  which  he  signaled  to  stop 
because  of  the  failure  of  defendant  to  maintain  headlights  upon 
the  car,  etc,  held  good  as  against  demurrer,    p.  348. 

2.  Raiiaoads. — Injuries  to  Persons  on  Tracks, — Intending  Pas- 
senger Struck  by  Ca/r, —  Contributoory  Negligence. —  Where 
plaintiff,  who  attempted  to  signal  an  approaching  interurban 
car  after  night  to  stop  at  a  flag  station  in  order  that  he  might 
board  it  as  a  passenger,  stood  so  near  the  tracks  that  the  car, 
which  failed  to  stop,  struck  and  injured  him,  he  was  guilty  of 
contributory  negligence  barring  a  recovery  for  his  injuries, 
even  though  the  car  was  being  operated  without  a  headlight, 
and  the  motorman  saw  him  when  he  was  between  200  and  300 
feet  away.    p.  348. 

3.  Raibboads. — Injuries  to  Persons  on  Tracks. — Negligence. — 
ContriJ(yuto(ry  Negligence. — Last  Clea/r  Chance. — ^Where  plain- 
tiff, desiring  to  board  an  approaching  interurban  car  as  a  pas- 
senger at  a  flag  station,  took  a  position  so  near  the  track  from 
which  to  signal  the  car  that  he  was  liable  to  be  injured,  and, 
notwithstanding  his  knowledge  that  the  car  was  moving  at 
a  speed  of  forty  or  fifty  miles  an  hour,  failed  to  retire  from 
his  dangerous  i)osition,  al^ough  he  could  have  done  so  at  any 
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time  before  the  car  reached  the  spot  where  he  was  standing, 
and  was  struck  and  injured,  he  could  not  recover  for  his  in- 
juries under  the  doctrine  of  last  clear  chance,  since  the  oppor- 
tunity of  the  motorman  to  prevent  the  accident  was  not  later 
in  point  of  time  than  that  of  plaintiff,    p.  350. 

From  Hamilton  Circuit  Court ;  Ernest  E.  Cloe,  Judge. 

Action  by  John  Waller  Smith  against  the  Union  Trac- 
tion Company  of  Indiana.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Reversed. 

J.  A*  Van  Osdol,  Frederick  E.  Matson,  Ralph  K.  Kane, 
James  A.  Ross,  Robert  D.  McCord  and  Adolph  A. 
Schreiber,  for  appellant. 

Ira  W.  ChrisUcm,  Floyd  G.  Christian  and  Ralph  H. 
Waltz,  for  appellee. 

Nichols,  C.  J. — ^Action  by  appellee  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  negligence 
of  appellant.  The  first  paragraph  of  complaint  avers 
that:  Appellant  operated  an  electric  interurban  line 
from  Indianapolis  north  through  Noblesville,  and  main- 
tained a  local  stop  at  a  place  called  Kinsey's  Crossing 
about  two  miles  south  of  Noblesville,  where  its  tracks 
were  crossed  at  right  angles  by  a  highway.  Appellee 
presented  himself  at  said  station  on  November  18,  1916, 
at  about  5  o'clock  in  the  evening  to  take  passage  on 
one  of  appellant's  local  cars,  and  after  waiting  some 
time  heard  a  car  approaching  said  stop.  He  took  a 
position  near  the  track  and  attempted  to  signal  the  car 
to  stop  and,  while  in  that  position  on  or  near  the  track, 
and  all  the  time  looking  in  the  direction  of  the  approach- 
ing car,  he  was  struck  by  the  car  and  injured.  Appel- 
lant required  those  about  to  take  passage  at  said 
station  upon  said  cars  to  stand  near  the  railroad  track, 
and  to  signal  said  cars  as  they  approached  said  station 
to  attract  the  attention  of  the  servants  of  appellant  in 
charge  of  said  cars.    Appellee,  after  arriving  at  said 


NOVEMBER  TERM,  1920.  847 

Union  Traction  Co.  v.  Smith — 7A  Ind.  App.  346. 

station  and  hearing  the  approach  of  said  car,  stepped 
out  near  the  track,  in  a  place  provided  by  appellant, 
signaled  said  car,  and  attempted  to  attract  the  attention 
of  appellant's  servants  in  charge  of  said  car.  While  he 
was  so  signaling,  the  appellant's  servants  in  charge  of 
said  car  negligently  and  carelessly  failed  to  heed  said 
signals  given  by  appellee,  although  said  servants  saw, 
or  in  the  exercise  of  ordinary  .care  and  under  the  cir- 
cumstances could  have  seen  said  signals,  and  negligently 
and  carelessly  ran  said  local  car  without  any  lights, 
or  headlights  on  the  front  of  said  car,  at  the  high  and 
dangerous  rate  of  speed  of  fifty  miles  per  hour,  through 
and  past  said  station.  At  the  time  said  car  arrived  at 
said  station  it  was  after  nightfall  and  very  dark  so  that 
objects  and  surroundings  were  invisible  and,  on  account 
of  the  absence  of  any  lights  or  headlights  upon  the  front 
of  said  car,  it  was  impossible  for  appellee  to  see  the 
approach  of  said  car,  or  to  judge  or  determine  the  dis- 
tance or  speed  of  the  same  as  said  car  approached  said 
station,  or  the  exact  location  of  said  track,  so  that,  as 
a  proximate  result  of  the  negligence  and  carelessness  of 
appellant,  the  comer  of  said  car  struck  appellee  and 
threw  and  hurled  him  to  the  ground  a  great  distance 
from  said  track,  greatly  injuring  him,  for  which  in- 
juries he  asks  judgment  in  the  sum  of  $25,000.  Appel- 
lee at  all  times  exercised  due  care,  and  had  appellant 
slackened  the  speed  of  its  car,  and  had  it  brought  said 
car  to  a  stop  at  said  crossing,  as  required  by  appellee's 
signals,  appellee  would  have  had  ample  time  in  which 
to  have  avoided  injury. 

The  second  paragraph  of  complaint  was  dismissed. 
The  third  paragraph  avers,  in  addition  to  the  facts 
averred  in  the  first  paragraph,  that  appellant's  motor- 
man  in  charge  of  said  car,  while  acting  within  the  scope 
of  his  employment  and  operating  said  car,  saw  the  sig- 
nal of  the  appellee  and  discovered  that  the  appellee  was 
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SO  close  to  said  railway  track  that,  if  said  car  proceeded, 
the  side  thereof  would  strike  appellee,  and  that  such 
motorman  observed  said  appellee's  position  and  danger 
in  time  to  control  and  stop  the  car,  and  in  time  to  have 
prevented  striking  the  appellee  and  injuring  him,  but 
that  such  motorman  negligently  and  carelessly  ran  said 
car  upon  appellee  without  attempting  to  stop  the  same, 
thereby  injuring  him. 

After  demurrer  to  the  first  and  third  paragraphs  of 
complaint  was  overruled,  appellant  answered  in  general 
denial,  and  trial  was  had  before  a  jury  which  returned 
a  verdict  in  appellee's  favor  in  the  sum  of  $2,500,  on 
which  judgment  was  rendered.  After  appellant's  mo- 
tion for  a  new  trial  was  overruled,  it  prosecutes  this 
appeal,  assigning  this  ruling  and  the  action  of  the  court 
in  overruling  the  demurrer  to  each  paragraph  of  the 
complaint  as  error. 

Because  of  the  averments  that  it  was  impossible  for 

appellee  to  see  the  approach  of  the  car  and  that  appellee 

did  not  know  the  exact  location  of  the  track,  near 

1.  which  he  had  taken  a  position,  we  hold  the  com- 
plaint good  against  demurrer,  but  though  there 
was  no  error  in  overruling  the  demurrer  to  each 

2.  paragraph  of  complaint,  the  appellee  cannot 
eventually  be  helped  by  such  ruling.  He  testi- 
fied that  his  eyesight  was  good  and  that  he  had  looked 
at  the  railroad  track  and  he  knew  where  it  was.  We 
note  that  he  also  testified  that  it  was  so  dark  that  he 
could  not  see  and  that  he  did  not  know  that  such  track 
was  so  close  to  him,  but  appellee  says  that  it  is  undis- 
puted that  the  motorman  saw  him  when  he  was  between 
200  and  300  feet  away.  The  evidence  is  very  contra- 
dictory as  to  whether  the  headlight  was  burning,  though 
there  is  no  contradiction  that  the  car  was  lighted  with 
electric  lights  and  that  it  had  glass  windows  in  the  front, 
though  appellee  testified  that  he  could  not  see  the  car 
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as  it  approached  him.  We  think  we  are  fully  justified 
in  saying  that  such  cars  under  such  conditions,  even 
though  there  is  no  headlight  burning,  can  be  seen  from 
the  front,  approaching.  Without  weighing  the  evidence, 
let  us  concede  that  the  headlight  was  not  burning,  and 
there  is  some  evidence  to  sustain  this  concession,  then, 
as  appellee  says  that  it  is  undisputed  that  the  motorman 
saw  him  when  from  200  to  300  feet  away,  no  argument 
is  needed  for  us  to  reach  the  conclusion  that  appellee, 
whose  eyesight  was  good,  could  see  as  far  as  the  motor- 
man  could  see  and,  if  he  could,  then  he  could  have  seen 
the  tracks  upon  which  or  beside  which  he  stood,  and  he 
knew,  or  should  have  known,  by  the  exercise  of  ordinary 
care  where  he  stood  with  reference  to  such  tracks. 
These  facts  bring  the  case  clearly  within  the  principle 
decided  in  the  case  of  Eckhart  V.  Marion,  etc.,  Traction 
Co.  (1915),  59  Ind.  App.  217,  109  N.  E.  224,  in  which 
case  it  was  held  that,  where  one  of  mature  years  while 
waiting  for  a  car  that  she  attempted  to  hail  at  a  rural 
stop  while  it  was  yet  dark,  where  it  was  charged  that 
the  car  was  being  operated  without  a  headlight  and  at  an 
excessive  rate  of  speed,  and  further  alleging  that  it  did 
not  stop,  and  such  person  was  standing  so  close  to  the 
car  that  her  cloak  was  caught  on  the  car  and  she  was 
thrown  to  the  ground,  it  must  be  presumed  that  the 
motorman  did  not  see  any  signals  to  stop  that  such  per- 
son had  given,  and  that  she  was  unwarranted  in  believ- 
ing that  such  car  would  stop,  and  that,  standing  as  she 
was,  eighteen  inches  to  two  feet  from  the  end  of  the  ties, 
with  nothing  to  prevent  her  from  standing  at  a  safe 
distance  as  the  car  passed  her,  she  was  chargeable  with 
contributory  negligence  as  a  matter  of  law.  The  prin- 
ciple involved  is  so.  well  presented  in  that  case  by  Cald- 
well, J.,  that  we  deem  it  wholly  unnecessary  to  further 
discuss  it  in  this  case.  That  case,  and  the  following 
cases,  to  wit,  Schildt  V.  Johnson  (1916),  164  Wis.  102, 
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159  N.  W.  805;  Smith  V.  GtUf,  etc.,  R.  Co.  (1910),  61 
Tex.  Civ.  App.  225,  128  S.  W.  1177 ;  Bruff  V.  lU.  Cent 
R.  Co.  (1909),  (Ky.)  121  S.  W.  475,  24  L.  R.  A.  (N. 
S.)  740;  Tovmsend  v.  Houston  Elec.  Co.  (1913),  (Tex. 
Civ.  App.)  154  S.  W.  629,  and  McCwusland  V.  Chicago 
City  R.  Co.  (1916),  198  111.  App.  200,  are  cited  in  ap- 
pellant's brief,  but  appellee  does  not  attempt  in  any 
manner  to  discredit  any  one  of  the  cases  so  cited,  or  to 
distinguish  them  from  the  case  at  bar,  and  we  are  wholly 
unable  to  see  how  he  can  avoid  the  force  of  them.  Other 
cases  to  the  same  effect  are  Wright  v.  Atlantic,  etc.,  R. 
Co.  (1910),  110  Va.  670,  66  S.  E.  848,  25  L.  R.  A.  (N. 
S.)  972,  19  Ann.  Cas.  439;  Garvey  v.  Rhode  Island  Co. 
(1904),  26  R.  I.  80,  58  Atl.  456;  Engler  V.  International 
R.  Co.  (1910),  138  App.  Div.  659,  122  N.  Y.  Supp.  841; 
King  V.  Tenn.  Cent.  R.  Co.  (1913),  129  Tenn.  44, 164  S. 
W.  1181,  51  L.  R.  A.  (N.  S.)  618.      • 

Applying  the  evidence  to  the  third  paragraph  of  com- 
plaint, appellee  has  undertaken  to  fix  the  liability  of  ap- 
pellant under  the  doctrine  of  last  clear  chance. 
3.  If  appellee  was  negligent  in  placing  himself  in 
a  position  so  near  the  track  that  he  was  liable  to 
be  injured  by  being  struck  by  a  passing  car,  then,  hav- 
ing  knowledge  of  the  approach  of  the  car,  he  was 
negligent  in  continuing  in  such  unsafe  position,  if  at 
any  time  before  his  injury  he  could  have,  by  the  exer- 
cise of  reasonable  care,  retired  from  such  position  to  a 
safe  one,  and  failed  so  to  do.  Nothing  hindered  him 
from  retiring.  Such  knowledge  and  opportunity  to  re- 
tire were  as  late  or  later  than  that  of  appellant  to 
prevent  tiie  injury,  for  after  the  car,  moving  at  a  speed 
of  forty  to  fifty  miles  an  hour,  was  in  such  close  prox- 
imity to  appellee  as  to  be  unable  to  stop  in  time  to  pre- 
vent his  injury,  even  then  appellee  might  by  the 
exercise  of  reasonable  care  have  retired  and  thereby 
have  protected  himself.    The  principle  is  discussed  in 
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the  case  of  Indianapolis  Traction,  etc.,  Co.  V.  Croly 
(1913),  54  Ind.  App.  566,  96  N.  E.  973,  98  N.  E.  1091, 
by  Lairy,  C.  J.,  in  which  case  it  was  held  that  it  must 
appear  from  the  evidence  that  the  company's  opportu- 
nity to  prevent  theinjury  was  later  in  point  of  time  than 
that  of  the  injured  party,  and  that  such  company  failed 
to  take  advantage  of  the  last  clear  chance.  In  Union 
Traction  Co.  v.  Bowen  (1915),  57  Ind.  App.  661,  103 
N.  E.  1096,  by  the  same  judge,  the  above  principle  in 
the  Croly  case  is  further  discussed.  To  the  same  effect 
are  the  cases  of  Union  Traction  Co.  v.  Elmore  (1917), 
66  Ind.  App.  95,  116  N.  E.  837 ;  HaHlage  V.  Louisville, 
etc.,  Lighting  Co.  (1913),  180  Ind.  666,  669,  103  N.  E. 
737;  Terre  Haute,  etc.,  Traction  Co.  v.  Stevenson 
(1920),  189  Ind.  100,  123  N.  E.  785.  We  hold  that 
under  the  undisputed  evidence  produced  at  the  trial  ap- 
pellee cannot  recover. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  grant  a  new  trial. 


Kline  et  al.  i;.  Indiana  Trust  Company,  Trustee. 

[No.  9,976.     Filed  December  17,  1919.     Rehearing  denied  May 
27,  1920.    Transfer  denied  December  14,  1920.] 

1.  Appeal. — Review. — Question  Not  Presented. — Motion  for  New 
Trial. — Evidence. — An  assignment  as  error  of  exclusion  of  evi- 
dence not  made  a  ground  in  the  motion  for  new  trial  cannot  be 
considered,    p.  356. 

2.  Appeal. —  Briefs. —  Waiver  of  Objections. —  Grounds  in  the 
motion  for  new  trial  not  mentioned  in  any  proposition  or  point 
in  appellant's  brief,  are  waived,     p.  356. 

3.  Specific  Performance. — Parol  Contract  for  Lease  of  Land. — 
Statute  of  Frauds. — ^Where  specific  performance  of  a  parol 
agreement  to  execute  a  lease  of  lands  is  sought,  the  rules  gov- 
erning the  specific  performance  of  parol  contracts  for  the  sale 
of  real  estate  apply,    p.  358. 

4.  Specific  Performance. — Parol  Contract  for  Sale  of  Land. — 
Creation  of  Contract. — Evidence, — Statute  of  Frauds. — ^Where 
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a  parol  contract  for  the  sale  of  lands  is  sought  to  be  specifically 
enforced,  the  evidence  of  the  existence  of  the  contract  must  be 
clear  and  convincing,    p.  358. 

5.  Frauds,  Statute  op. — Parol  Agreement  far  LecLse, — Author" 
ity  of  Agent  to  Execute, — Principal  and  Agent, — In  a  suit  for 
specific  performance  of  a  parol  agreement  to  execute  a  lease 
of  real  estate,  proof  that  a  corporation  had  authority  to  act 
as  owner's  agent  in  making  the  agreement  held  insufficient, 
p.  359. 

6.  Principal  and  Agent. — Ratification. — Knowledge. — ^Before  a 
principal  can  be  held  to  have  ratified  the  act  of  his  agent,  it 
must  be  shown  that  he  had  full  knowledge  of  the  agent's  acts 
by  which  he  is  to  be  bound,    p.  360. 

7.  Evidence. — Admissibility. — Preliminary  Proof. — ^Where  there 
was  no  evidence  that  the  alleged  principal  or  any  one  author- 
ized to  bind  him  had  knowledge  of  the  act  of  his  alleged  agent 
by  which  he  was  to  be  bound,  evidence  of  circumstances  held 
inadmissible  to  show  ratification,    p.  360. 

8.  Appeal. — Hanrmless  Error. — Exclusion  of  Evidence. — Specific 
Perfomumce. — ^Where  the  evidence  fails  to  establish  the  con- 
tract for  the  lease  of  real  estate,  whose  specific  performance 
is  sought,  the  exclusion  of  evidence  showing  that  the  building 
on  the  premises  had  been  condemned,  offered  to  show  that  the 
owner  had  been  placed  in  a  situation  so  far  as  an  existing 
tenancy  by  another  was  concerned,  to  execute  the  alleged  lease 
contracted  for,  was  harmless,    p.  361. 

From  Boone  Circuit  Court ;  WiUett  H.  Parr,  Judge. 

Action  by  the  Indiana  Trust  Company,  as  trustee 
under  the  will  of  Peter  Lieber,  deceased,  against  Charles 
M.  Kline  and  another.  From  a  judgment  for  the  plain- 
tiff, the  defendants  appeal.    Affirmed. 

Alfred  R.  Hovey,  Harding  W.  Hovey,  Rogers  & 
Smith,  John  W.  Bowlus  and  Charles  M.  Kline,  for  ap- 
pellants. 

Ryan,  Ruckelshatis  &  Ryan  and  A.  J.  Shelby,  for  ap- 
pellee. 

Batman,  J. — ^Appellee  commenced  this  action  by  fil- 
ing a  complaint  against  appellants,  in  which  it  alleged 
in  substance,  among  other  things,  that  appellant 
Charles  M.  Kline  was  in  possession  of  certain  real  es- 
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tate  in  the  city  of  Indianapolis,  Indiana,  belonging  to 
the  estate  of  Peter  Lieber,  deceased ;  that  he  held  such 
possession  by  virtue  of  a  lease  from  said  Peter  Lieber, 
running  for  five  years  from  August  1,  1911,  which  pro- 
vides that  the  same  should  terminate  at  once  without 
notice  or  demand,  at  the  option  of  the  lessor,  on  failure 
to  pay  the  rent  therefor  when  due,  or  to  comply  with 
any  of  the  conditions  or  covenants  thereof ;  that  among 
said  conditions  and  covenants  were  the  following: 
That  said  premises  were  to  be  used  as  a  feed  store  and 
for  no  other  purpose,  and  that  no  immoral  practices 
should  be  permitted  thereon;  that  said  appellant  had 
violated  said  conditions  and  covenants  and  had  failed  to 
pay  rent  as  required  by  the  terms  of  said  lease ;  Ihat  by 
reason  of  said  facts  appellee  had  declared  said  lease  for- 
feited, in  accordance  with  the  option  contained  therein ; 
that  appellant  Mary  D.  Kline  is  the  wife  of  her  co- 
appellant  and  claims  some  right  or  interest  in  said  real 
estate  and  the  building  situated  thereon,  the  nature 
of  which  is  unknown  to  appellee;  that  said  appellant 
has  no  interest  therein.  Demand  for  judgment  against 
both  appellants  for  possession  of  said  real  estate;  that 
said  lease  be  canceled  and  annulled  and  for  $500  dam- 
ages. Afterwards  appellee  filed  a  supplemental  com- 
plaint, in  which  it  alleged,  among  other  things,  that 
said  lease  had  expired  by  limitation  of  time,  but  that 
said  Charles  M.  Kline,  since  the  expiration  of  his  ten- 
ancy, has  wrongfully  and  unlawfully  held  over  and  still 
retains  possession  of  said  real  estate  to  its  damage  in 
the  sum  of  $500.  Demand  for  judgment  for  possession 
and  damages. 

Appellant  Mary  D.  Kline  filed  an  answer  in  general 
denial    to    appellee's    original    complaint.    Appellant 
Charles  M.  Kline  filed  an  answer  thereto  in  three  para- 
graphs.   The  first  is  in  general  denial    The  second 
Vol.  74—23 
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relates  to  the  charge  in  the  complaint  with  reference  to 
a  failure  to  pay  the  rent  when  due,  and  alleges  facts  on 
which  it  bases  a  waiver  of  the  right  to  assert  a  for- 
feiture of  the  lease  because  of  any  failure  in  that  re- 
gard. It  also  contains  an  express  denial  that  said 
premises  had  been  used  for  immoral  purposes.  The 
third  paragraph  alleges  that,  subseliuently  to  the  execu- 
tion of  said  lease,  it  was  agreed  between  the  parties 
that  said  premises  should  be  used  for  a  dwelling  and 
rooming  house  instead  of  a  feed  store ;  that  in  pursuance 
of  such  agreement,  and  with  knowledge  of  its  use,  ap- 
pellee accepted  the  rent  therefor;  that  said  premises 
had  never  been  used  for  immoral  purposes,  but  had  always 
been  used,  and  was  then  being  used,  as  a  dwelling  and 
rooming  house  and  for  no  other  purpose.  Both  appel- 
lants filed  an  answer  in  general  denial  to  appellee'i^ 
supplemental  complaint  and  at  the  same  time,  which 
was  several  months  after  they  had  filed  their  respective 
answers  to  appellee's  original  complaint,  appellant  Mary 
D.  Kline  filed  a  cross-complaint  against  appellee,  in 
which  she  alleged  in  substance,  among  other  things,  that 
Peter  Lieber,  in  September,  1911,  was  the  owner  in  fee 
simple  of  the  real  estate  described  in  the  complaint; 
that  he  was  at  the  time  residing  temporarily  in  Ger- 
many, and  was  represented  in  Marion  county  by  the 
Indiana  Trust  Company  and  Albert  Lieber  in  all  mat- 
ters pertaining  to  the  rental  of  his  real  estate  there 
situated;  that  said  agents  approached  the  cross-com- 
plainant and  suggested  to  her  that  she  lease  said  real 
estate  for  a  period  of  years,  and  that  she  erect  thereon 
a  one-story  dwelling  house  to  be  used  for  ten  years, 
and  that  she  then  add  a  second  story  thereto,  all  to  be 
occupied  by  her  for  a  period  of  twenty  years ;  that  said 
Peter  Lieber,  acting  through  his  said  agents,  proposed 
to  lease  her  said  property  for  said  period  of  twenty 
years  at  $35  per  month,  she  to  pay  the  insurance  and 


NOVEMBER  TERM,  1920.  355 


Kline  v.  Indiana  Trust  Co.,  Trustee — 74  Ind.  App.  351. 

taxes  on  the  improvements  to  be  constructed  thereon 
by  her,  and  at  the  expiration  of  said  twenty  years  she 
should  turn  over  the  improvements  made  by  her  to  the 
owner  of  said  property,  that  said  lease  was  to  be  in 
writing,  and  said  Peter  Lieber,  through  his  said  agents, 
assured  her  that  he  would  deliver  to  her  a  written  lease 
for  said  property  on  the  completion  of  said  one-story 
dwelling  house ;  that,  relying  on  said  promise,  ishe  took 
possession  of  said  real  estate,  removed  an  old  frame 
building  therefrom,  and  erected  a  one-story  dwelling 
house  thereon ;  that  on  the  completion  of  the  same,  about 
May,  1912,  she  moved  therein  and  has  continued  to  oc- 
cupy it  ever  since;  that  she  entered  upon  and  took  pos- 
session of  said  real  estate  and  constructed  said 
building  thereon,  in  compliance  with  her  said  contract 
between  her  and  said  Peter  Lieber,  acting  through  said 
agents;  that  she  paid  all  rent,  insurance  and  taxes 
thereon  to  January,  1916;  that  she  fully  accepted  said 
contract,  and  has  in  every  way  performed  all  the  condi- 
tions thereof  on  her  part  to  be  performed;  that  said 
Peter  Lieber  departed  this  life  testate  on  or  about  Sep- 
tember 18,  1915,  without  having  executed  to  her  a  lease 
for  said  real  estate ;  that  by  the  terms  of  his  will  appellee 
has  become  a  trustee  of  his  property,  with  full  power 
to  lease  the  same ;  that  appellee  as  such  trustee  has  de- 
nied and  repudiated  said  agreement  and  has  failed  and 
refused  to  execute  to  her  a  lease  in  writing  for  said 
real  estate  in  pursuance  thereof.  Prayer  for  a  specific 
performance  of  said  contract ;  that  appellee  be  required 
by  a  decree  of  court  to  execute  to  her  the  lease  agreed 
upon,  as  alleged;  and  that,  on  its  refusal  to  do  so,  a 
commissioner  be  appointed  for  such  purpose.  To  this 
cross-complaint  appellee  filed  an  answer  in  general 
denial. 

The  cause  was  submitted  to  the  court  for  trial,  result- 
ing in  a  judgment  in  favor  of  appellee  against  both 
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appellants  for  immediate  and  unconditional  possession 
of  the  real  estate  in  controversy,  and  for  judgment 
against  appellant  Charles  M.  Kline  for  $455  damages. 
Appellants  filed  separate  motions  for  a  new  trial,  which 
were  overruled,  and  have  assigned  these  rulings  of  the 
court  as  the  sole  errors  on  which  they  rely  for  reversal. 
Appellant  Charles  M.  Kline  has  stated  only  two  propo- 
sitions or  points  on  his  assignment  of  error.  The  first 
relates  to  the  action  of  the  court  in  excluding 

1.  certain  evidence,  but  as  his  motion  for  a  new 
trial  makes  no  reference  to  such  ruling  it  cannot 

be  considered.  The  second  in  effect  waives  all  errors 
relating  to  the  issues  formed  on  the  complaint  and  his 
answers  thereto,  by  expressly  stating  that  the  only 
rights  which  he  claims  in  this  appeal  are  such  as  he 
has  as  the  husband  of  his  coappellant,  and  asking  that 
such  rights  be  protected  in  any  mandate  made  by  the 
court.  We  are  therefore  not  required  to  give  his  as- 
signed error  any  further  consideration. 

Appellant  Mary  D.  IGine  has  alleged  in  her  motion 

for  a  new  trial  a  number  of  reasons  therefor,  but  all 

have  been  waived  by  a  failure  to  state  any  propo- 

2.  sition  or  point  in  her  brief  with  reference  thereto, 
except  those  relating  to  the  admission  and  exclu- 
sion of  certain  evidence.  On  the  trial  appellant  sought 
to  introduce  certain  evidence  to  sustain  the  allegation 
of  her  cross-complaint,  as  to  the  alleged  parol  lease  for 
the  real  estate  in  question,  and  as  to  the  alleged  agree- 
ment that  it  should  be  reduced  to  writing  and  executed 
by  Peter  Lieber,  her  lessor.  Appellant  does  not  claim 
that  in  leasing  said  real  estate  she  had  any  direct  com- 
munication with  Peter  Lieber,  the  owner  thereof .  She 
insists  that  the  contract  with  reference  thereto  was 
made  through  appellee,  who  was  his  agent  with  author- 
ity to  lease  the  same ;  and  that  appellee,  being  a  corpo- 
ration, acted  through  one  HoUoway,  who  was  its  duly 
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authorized  agent  in  said  transaction.  Much  of  the  ex- 
cluded evidence  relates  to  what  Mr.  HoUoway  said  and 
did  with  reference  to  leasing  said  real  estate  to  said 
appellee,  and  with  reference  to  the  building  which  she 
claims  to  have  erected  thereon  in  pursuance  of  her  al- 
leged parol  lease.  An  examination  of  this  evidence 
discloses  that  its  admissibility  depends  on  whether  at 
the  time  it  was  offered  it  sufficiently  appeared  that  ap- 
pellee was  in  fact  the  agent  of  Peter  Lieber  at  the  time 
such  alleged  contract  was  made  and  had  authority  to 
make  the  same.  The  record  discloses  that  at  the  time 
such  excluded  evidence  was  offered,  it  had  been  shown 
that  Albert  Lieber,  at  the  time  the  alleged  contract  with 
Mary  D.  Kline  was  made,  held  a  power  of  attorney  from 
Peter  Lieber  broad  enough  in  its  terms  to  authorize  him 
to  execute  leases  on  the  real  estate  of  his  father,  said 
Peter  Lieber ;  that  appellee  was  then,  and  had  been  for 
a  number  of  years,  an  agent  of  said  Peter  Lieber  for 
the  purpose  of  collecting  rents,  and  that  said  Holloway 
had  acted  for  it  as  its  agent  in  that  regard.  There  was 
no  direct  evidence  that  appellee  had  any  authority  to 
lease  its  principal's  real  estate,  and  its  president  had 
testified  that  it  had  no  sOch  authority.  But  appellant 
Mary  D.  Kline  insists  that  an  agent's  authority  may  be 
shown  by  circumstances,  or  implied  from  the  conduct 
of  his  principal.  She  cites  the  following  circumstances 
shown  by  the  evidence  in  support  of  her  contention  that 
appellee  had  authority  to  make  the  lease  set  up  in  her 
cross-complaint;  that  Peter  Lieber  at  the  time  owned 
much  real  estate  in  the  city  of  Indianapolis;  that  ap- 
pellee, for  ten  or  twelve  years  or  longer,  had  collected 
the  rents  from  this  property,  including  the  real  estate 
in  question;  that  said  Holloway,  during  a  part  of  said 
time,  had  been  its  assistant  secretary  and  manager  of 
its  real  estate  and  rental  department  and,  as  such,  had 
collected  rents  and  made  preliminary  arrangements  for 
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leases ;  that  he  negotiated  the  lease  set  out  in  the  com- 
plaint with  Mr.  Kline,  and  talked  with  the  president  of 
appellee  about  it;  that  a  lease  on  certain  property  of 
said  Peter  Lieber  had  been  executed  some  thirteen  years 
before,  while  the  owner  was  in  Germany,  and  that  ap- 
pellee had  collected  the  rents  therefor  during  such  time ; 
that  appellee  collected  rents  for  Albert  Lieber,  the  son 
of  Peter  Lieber ;  that  the  president  of  appellee  knew  that 
HoUoway  went  to  see  appellant  Charles  M.  Kline  about 
leasing  the  real  estate  in  question  to  him;  that  Albert 
Lieber  was  a  director  in  appellee  company,  and  also  in 
the  Merchants  National  Bank,  and  Peter  Lieber  was  a 
stockholder  in  the  former  from  the  time  it  was  organ- 
ized ;  that  Albert  Lieber,  son  of  Peter  Lieber,  who  held 
the  power  of  attorney  from  his  father  introduced  in 
evidence,  had  his  office  with  appellee  and  said  bank; 
that  these  places  of  business  were  within  about  three  or 
four  city  blocks  of  the  real  estate  in  question ;  that  he 
knew  the  improvements  thereon  had  been  made,  and  in 
1913  or  1914  took  his  brother  down  to  see  them. 

In  determining  the  contention  of  appellant  Mary  D. 
Kline  as  to  the  sufficiency  of  the  facts  and  circumstances 

cited  to  show  that  appellee  was  the  agent  of 
S-4.   Peter  Lieber,  with  authority  to  make  the  lease 

set  up  in  her  cross-complaint,  so  as  to  authorize 
her  to  introduce  evidence  of  the  acts  and  statements  of 
appellee's  agent  tending  to  show  the  making  of  such 
lease  and  appellant's  part  performance  thereof,  we  must 
bear  in  mind  that  the  rules  governing  the  specific  per- 
formance of  parol  contracts  for  the  sale  of  real  estate 
must  be  applied.  36  Cyc  680 ;  26  Am.  and  Eng.  Ency. 
Law  121;  Wolke  V.  Fleming  (1885),  103  Ind.  105,  2  N. 
E.  325,  53  Am.  Rep.  495 ;  SL  Joseph,  etc.,  Co.  V.  Globe, 
etc.,  Co.  (1901),  156  Ind.  665,  59  N.  E.  995.  One  of 
such  rules,  generally  recognized  and  enforced,  is  that 
the  evidence  of  the  existence  of  such  contract  must  be 
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clear  and  convincing.  36  Cyc  689 ;  Reynolds  V.  Wetzler 
(1912),  254  111.  607,  98  N.  E.  993;  MacQueen  v.  Ander- 
son  (1916),  275  111.  409,  114  N.  E.  159;  Black  V. 
Hoopeston  Gas  Co.  (1917),  280  111.  263,  117  N.  E.  411; 
Aldrich  v.  Aldnch  (1919),  287  111.  213,  122  N.  E.  472; 
WUbur  V.  Toothaker  (1909),  105  Maine  490,  18  Ann. 
Cas.  1190;  Minion  V.  Adams  (1917),  181  Iowa  267,  164 
N.  W.  593;  WiUiams  V.  Bailey  (1915),  69  Fla.  225, 
67  South.  877;  McNea  V.  Moran  (1917),  101  Neb.  476, 
163  N.  W.  766;  McEvoy  v.  Brooks  (1918),  89  N.  J.  Eq. 
37,  103  Atl.  403.  The  statute  of  frauds,  which  appel- 
lant seeks  to  avoid  by  the  facts  alleged  in  her  cross- 
complaint,  was  designed  to  remove  the  temptation  to 
perjury.  In  the  administration  of  justice  it  prevents 
the  rights  of  litigants  from  resting  wholly  on  the 
precarious  foundation  of  memory.  Like  the  statute  of 
limitations  it  operates  in  a  sense  as  a  statute  of  repose 
by  avoiding  strife  and  litigation.  For  these  reasons,  as 
said  in  the  case  of  Peoples  Outfitting  Co.  V.  Wheeling 
Mattress  Co.  (1918),  67  Ind.  App.  18,  118  N.  E.  827, 
courts  will  hold  strictly  to  the  established  rules. 

When  we  consider  the  fact  that  there  is  no  direct  evi- 
dence of  the  existence  of  any  authority  on  the  part  of 

appellee  to  make  the  lease  in  question,  that  appel- 
5.    lee  expressly  denied  any  such  authority,  and  the 

equivocal  and  uncertain  character  of  the  facts 
and  circumstances  relied  upon  by  appellant  to  establish 
such  authority,  we  cannot  say,  in  the  light  of  the  rule 
above  stated,  that  the  court  erred  in  excluding  the  evi- 
dence relating  to  what  was  said  and  done  by  said 
HoUoway  with  reference  to  the  alleged  lease,  and  the 
building  which  appellant  Mary  D.  Kline  claims  to  have 
erected  on  the  real  estate  in  question  in  pursuance 
thereof,  or  in  excluding  any  other  evidence  which  de- 
pended upon  the  establishment  of  such  authority  for  its 
a^lmissibility.    An  examination  of  the  record  discloses 
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that  all  of  the  excluded  evidence  of  the  witnesses  Lee, 
Pitcher,  Fairfield,  Hiner  and  Davis,  mentioned  by  ap- 
pellant in  her  propositions  or  points,  and  much  of  the 
excluded  evidence  of  the  witness  Musgrove,  of  which 
complaint  is  made,  is  of  the  character  stated  above. 
Appellant  admits  in  her  brief  that  all  such  evidence 
was  excluded  on  the  alleged  ground  that  appellee's 
authority  for  making  the  lease  in  question  was  not  es- 
tablished. In  view  of  these  circumstances,  and  the  con- 
clusion announced  above,  we  are  not  required  to  give 
the  action  of  the  court  in  excluding  such  evidence  any 
further  consideration. 

Appellant  Mary  D.  Kline  also  complains  of  the  action 
of   the   court  in   excluding   certain   evidence   offered 

through  the  witnesses  Musgrave,  Frenzel  and 
6-7.  Kline,  which  she  claims  was  admissible  for  the 

purpose  of  showing  ratification  of  the  lease  al- 
leged in  her  cross-complaint.  This  excluded  evidence 
relates  to  the  payment  of  the  rent,  taxes  and  insurance 
on  the  real  estate  in  question  by  said  appellant.  It  is 
universally  held  that  knowledge  of  the  material  facts 
is  essential  in  order  that  there  may  be  effectual  ratifica- 
tion. The  nature  of  a  ratification  is  such  that,  before 
a  principal  can  be  held  to  have  ratified  the  acts  of  his 
agent,  it  must  be  shown  that  the  principal  had  full 
knowledge  of  the  acts  of  his  agent  by  which  he  is  to 
be  bound.  Crumpacker  V.  Jeffrey  (1917),  63  Ind.  App. 
621,  115  N.  E.  62.  In  this  case  there  is  no  evidence 
to  show  that  either  Peter  Lieber,  or  any  one  author- 
ized to  bind  him  in  leasing  his  real  estate,  had  such 
knowledge  of  the  alleged  lease  in  question  as  would 
authorize  a-finding  of  ratification.  It  follows  that  there 
was  no  error  in  refusing  to  admit  the  evidence  under 
consideration. 

Said  appellant  also  complains  of  the  action  of  the 
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court  in  refusing  to  admit  in  evidence  her  "Exhibit  No, 
1/'  which  is  a  notice  by  the  inspector  of  buildings 
8.  of  the  city  of  Indianapolis,  addressed  to  appellee, 
bearing  date  of  July  26,  1911,  condemning  the 
building  on  the  real  estate  in  question  and  giving  notice 
that  it  must  be  removed  at  once*  She  asserts  that  this 
evidence  forms  a  link  in  the  chain  of  proof  offered  to 
show  the  abandonment,  waiver  and  rescission  of  the 
lease  to  her  said  husband  by  the  parties  thereto,  and 
shows  that  the  owner  of  the  real  estate  was  in  a  situa- 
tion to  make  a  contract  for  a  lease  of  the  property  to 
her.  Appellant  was  not  harmed  by  the  exclusion  of  this 
evidence  in  view  of  her  failure  to  establish  that  she  had 
a  lease  for  said  real  estate  from  any  one  authorized  to 
make  the  same.  In  view  of  such  fact  there  was  no  re- 
versible error  in  excluding  said  exhibit. 

Said  appellant  also  predicates  error  on  the  action  of 
the  court  in  refusing  to  permit  certain  cross-examina- 
tion of  Albert  Lieber,  but  an  examination  discloses  that 
no  error  was  committed  in  sustaining  appellee's  objec- 
tion that  the  question  asked  was  not  proper  cross-exam- 
ination. We  find  no  reversible  error  in  the  record. 
Judgment  affirmed. 


Goodyear  Tire  and  Rubber  Company  et  al.  v. 

Rau. 

[No.  10,646.    Filed  December  15,  1920.] 

Trial. — Queations  of  Fact. — Automobiles, — Lcuw  of  the  Road.^^ 
Highwa/ys. — Whether  an  automobilist  was  att^npting  to  over- 
take and  pass  an  other  machine  by  driving  to  the  right  thereof 
in  violation  of  law,  no  necessity  therefor  having  been  shown, 
was  a  question  of  fact. 

From    Marion    Superior    Court    (A4,989) ;    W.    W. 
Thornton,  Judge. 
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Action  by  Fred  Rau  against  the  Goodyear  Tire  and 
Rubber  Company  and  another.  From  a  judgment  for 
plaintiff,  the  defendants  appeal.    Affi/rmed. 

James  E.  Bingham,  for  appellants. 
WiUiam  A.  Pickens,  Linton  A.  Cox,  Earl  R.  Conder, 
William  D.  Bain  and  T.  H.  Cox,  for  appellee. 

Enloe,  J. — ^This  was  an  action  by  appellee  against  the 
appellants  to  recover  damages  alleged  to  have  been  sus- 
tained by  him  by  having  his  automobile  injured  by  the 
alleged  negligent  conduct  of  appellants. 

The  action  was  begun  before  a  justice  of  the  peace, 
and  taken  by  appeal  to  the  Marion  Superior  Court, 
where  the  cause  was  tried  before  the  court,  resulting 
in  a  finding  for  the  appellee  and  against  the  appellants, 
followed  by  judgment  in  the  sum  of  $73.50. 

The  appellants  duly  filed  their  motion  for  a  new  trial, 
which  being  overruled,  they  have  prosecuted  this  appeal. 
The  only  error  assigned  is  the  action  of  the  court  in 
overruling  said  motion. 

It  is  insisted  by  appellants  that  the  finding  of  the 
court  IS  not  supported  by  sufficient  evid^ice,  and  is  con- 
trary to  law. 

The  appellant  insists  that  the  evidence  shows  the  ap- 
pellee to  have  been,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence,  which  precludes  a  recovery;  that 
it  is  not  shown  by  the  evidence  that  appellant  Daniels, 
the  driver  of  one  of  the  cars  in  question,  was  at  the  time 
of  the  accident  driving  the  car  in  question  as  the  agent 
or  servant  of  appellant  Goodyear  Tire  and  Rubber  Com- 
pany, and  for  this  reason  also  this  cause  must  be  re- 
versed. 

The  facts  in  the  case  concerning  which  there  is  no 
material  controversy  are  as  follows:  The  appellant 
Daniels  was  driving  a  car  west  in  East  Washington 
street,  Indianapolis;  he  was  driving  his  car  with  the 
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left  wheels  thereof  on  or  near  the  north  rail  of  the 
street  car  track;  between  the  north  rail  of  said  track 
and  the  curb  on  the  north  side  of  East  Washington 
street,  at  the  place  in  question,  there  is  a  driving  space 
for  vehicles  of  fifteen  to  twenty  feet;  the  appellee,  at 
the  time  in  question,  was  also  traveling  west  in  said 
East  Washington  street,  driving  his  automobile;  for  a 
time  he  followed  said  Daniels,  driving  his  machine  di- 
rectly in  the  rear  of  the  Daniels'  machine,  and  at  a  dis- 
tance of  thirty  to  forty  feet  therefrom;  the  machine 
being  driven  by  said  Daniels  was  owned  by  the  appel- 
lant company,  and  Daniels  wa9  one  of  its  employes; 
that  as  the  appellee  approached  Kealing  avenue  he 
turned  his  car  near  the  curb  on  the  north  side  of  said 
street;  that  as  appellant  Daniels  approached  Kealing 
avenue  he  turned  his  machine  to  the  right,  for  the  pur- 
pose of  driving  north  in  said  avenue;  that  the  street 
was  wet  and  slippery. 

At  this  point  the  conflict  begins.  The  appellant 
Daniels  contending  that  as  he  approached  said  avenue 
he  looked  to  the  rear  to  see  if  any  machine  was  follow- 
ing him,  then  slowed  down  his  car  to  a  speed  of  two  or 
three  miles  per  hour,  that  he  might  safely  make  the 
turn  into  said  avenue;  that  at  the  time  he  started  to 
turn  his  car,  the  appellee  suddenly  came  up  on  the  right 
side  of  his  car,  traveling  at  a  high  rate  of  speed,  in  an 
endeavor  to  pass  his  car  on  the  right  and,  seeing  that 
appellant  Daniels  was  turning  into  said  avenue,  appellee 
swerved  his  car  towards  the  curb  in  an  endeavor  to 
avoid  a  collision,  and  that  by  swerving  on  a  wet  and 
slippery  street  caused  his  car  to  skid  and  the  right  rear 
wheel  thereof  to  strike  the  curb  and  thereby  caused 
the  injury  to  the  said  car  complained  of.      ' 

On  the  other  hand,  appellee  insists  that  he  was  not 
trying  to  pass  the  car  driven  by  said  appellant  at  the 
time  of  the  accident ;  that  he  was  simply  driving  in  the 
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rear  and  to  the  right  of  said  appellant's  car;  that  both 
cars  were  traveling  at  about  the  same  speed,  and  that 
said  appellant,  without  giving  any  prior  signal  of  his 
intention  so  to  do,  suddenly  turned  his  car  to  the  right, 
in  front  of  appellee's  car,  thereby  causing  the  appellee 
to  turn  his  car  to  the  right,  and  causing  him  to  strike 
said  street  curb. 

The  appellant  Daniels  says  in  his  testimony  that  he 
gave  no  signal  of  his  intention  to  turn  to  the  right  into 
said  Kealing  avenue  and  gives  as  a  reason  for  his  not 
giving  any  such  signal  that  no  person  was  supposed  to 
pass  him  on  the  right,  and  that  therefore  such  signal 
was  not  necessary. 

The  appellant  insists  that,  as  the  appellee  was  violate 
ing  the  law  in  attempting  to  pass  said  Daniels  on  the 
right,  he  was  therefore  guilty  of  negligence  as  a  matter 
of  law,  which  contributed  to  this  accident  and  his  con- 
sequent damage,  and  that  he  is  not  therefore  entitled 
to  maintain  this  action. 

Whether  appellee  was  in  fact,  at  the  time  in  question, 
attempting  to  pass  the  machine  driven  by  said  Daniels 
by  driving  on  the  right  side  thereof,  in  violation  of  law, 
no  necessity  therefor  having  been  shown,  was  a  question 
for  the  trial  court,  and  that  court  has  found  against 
the  appellants.  The  evidence  being  conflicting,  we  can- 
not disturb  this  finding. 

It  is  next  insisted  that  there  is  not  suflicient  evidence 
as  to  the  exact  extent  of  the  damage  done  to  appellee's 
said  automobile,  and  no  competent  evidence  as  to  the 
cost  of  the  repairs  thus  made  necessary.  While  the 
evidence  as  to  the  exact  extent  of  the  damage  done  said 
machine  is  not  as  definite  and  certain  as  it  might  have 
been,  yet  it  was  sufficient. 

No  reversible  error  has  been  presented,  and  the  judg- 
ment is  therefore  affirmed. 


NOVEMBER  TERM,  1920.  S65 

Sipe  V,  City  of  Kokomo — 74  Ind.  App.  865. 

SiPE  V.  Cmr  OP  Kokomo, 

[No.  10,583.     FUed  December  15,  1920.] 

1.  Municipal  Corporations.  —  Sidewalk  Ohstmctioru — Reimr 
bursement, — Action  by  City. — Torts. — Permission  given  by  one 
member,  out  of  the  presence  and  hearing  of  the  other  mem- 
bers, of  the  board  of  public  works,  to  build  a  cement  step  on 
a  sidewalk,  is  no  defense  to  the  city's  action  for  reimburse- 
ment for  damages  recovered  by  one  falling  thereon,  since  by 
§8694  Bums  1914,  Acts  1905  p.  236,  §91,  no  member  has  any 
authority  to  act  for  such  board  except  pursuant  to  an  order 
thereof  regularly  made  at  a  meeting  where  a  majority  is 
present,    p.  366. 

2.  Municipal  Corporations. — Sidewalks. — ObBtruetion  by  Anir 
other. — City  Not  In  Pa/ri  Delicto. — Torts. — ^A  city  is  not  in  pari 
delicto  with  one  who  has  obstructed  a  sidewalk  by  constructing 
therein  a  concrete  step  without  the  authority  or  consent  of  the 

'  dty.    p.  366. 

From  Howard  Circuit  Court;  William  C.  Overton, 
Judge. 

Action  by  the  city  of  Kokomo  against  George  W. 
Sipe.  From  a  judgment  for  the  plaintiff,  the  defendant 
appeals.    Affirmed. 

Joseph  C.  Herron,  for  appellant. 
Lloyd  McClure,  for  appellee. 

Nichols,  J. — ^Action  by  appellee  against  appellant  to 
recover  the  amount  of  money  that  appellee  was  com- 
pelled to  pay  on  account  of  one  Jennie  Heath  having 
sued  appellee  for  damages  sustained  by  falling  over  an 
obstruction  consisting  of  a  cement  step,  eleven  inches 
wide,  leading  into  appellant's  business  room,  and  placed 
by  appellant.  When  appellee  was  sued,  it  gave  appellant 
notice  to  defend,  which  he  failed  to  do.  Judgment  was 
rendered  against  appellee,  which  it  was  compelled  to 
pay.  The  amount  paid,  $736.93,  is  the  basis  of  this 
action  and  the  amount  for  which  appellee  recovered 
judgment.    A  motion  for  a  new  trial  was  overruled, 
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which  ruling  constitutes  the  only  error  assigned.  The 
motion  presents  only  the  questions  of  the  sufficiency  of 
the  evidence,  and  as  to  whether  the  verdict  is  contrary 
to  law. 

The  fact — ^which  presents  the  only  question  involved — 
that  a  member  of  the  board  of  public  works,  out  of  the 

presence  and  hearing  of  the  other  members  of  the 
1-2.   board  told  appellant  that  he  might  build  the  step, 

cannot  protect  appellant.  Section  8694  Bums 
1914,  Acts  1905  p.  236,  §91,  expressly  provides  that  no 
member  of  such  board  shall  have  any  authority  to  act 
on  behalf  of  the  same  except  pursuant  to  an  order  of  the 
board  regularly  made  at  a  meeting  of  the  same  at  which 
meeting  a  majority  of  such  board  shall  have  been  pres- 
ent. Further,  it  was  a  part  of  an  agreed  statement  of 
facts  that  appellant  constructed  and  maintained  the  step 
on  the  sidewalk  without  any  authority  or  consent  of  the 
appellee,  city  of  Kokomo.  Appellant  contends  that 
there  can  be  no  recovery,  for  the  reason  that  the  parties 
are  in  pari  delicto.  But  this  question,  as  well  as  others 
involved,  has  been  decided  against  appellant's  conten- 
tion in  the  case  of  Black  v.  City  of  Mishawaka  (1902), 
30  Ind.  App.  104,  65  N.  E.  538,  and  cases  there  cited. 
Judgment  affirmed. 


Interstate  Business  Men's  Accident  Associa- 
tion OP  Des  Moines,  Iowa,  v.  Minor. 

[No.  10,649.    Filed  December  15,  1920.] 

AFFEilL. — Briefs. — Failure  to  Set  Out  Motion  for  New  Trial. — 
No  question  is  presented  on  appeal  where  the  only  error  prop- 
erly assigned  relates  to  the  ruling  on  the  motion  for  new  trial, 
and  the  latter  is  not  set  out,  in  whole  or  in  part,  in  appellant's 
brief,  nor  any  reference  therein  made  to  the  page  in  the  record 
where  the  motion  might  be  found. 

From  Perry  Circuit  Court;  Fred  A.  H^uring,  Judge. 
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Action  between  the  Interstate  Business  Men's  Acci- 
dent Association  of  Des  Moines,  Iowa,  and  William  G. 
Minor.  From  the  judgment  rendered,  the  former  ap- 
peals.   Affirmed. 

WiUiam  F.  Doogs,  R.  ilf .  Haines  and  Dunshel,  Haines 
&  Brody,  for  appellant. 
John  W.  Swing  and  Oscar  C.  Minor,  for  appellee. 

Enloe,  J. — ^The  only  error  properly  assigned  in  this 
cause  is  the  action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial.  This  motion,  or  any  part  of  it, 
is  not  set  out  in  appellant's  brief.  We  are  not  even 
referred  to  the  page  in  the  record  where  said  motion 
can  be  found.  We  are  not  even  informed  as  to  the  sub- 
stance of  any  of  the  reasons  for  a  new  trial  therein 
set  forth.  No  question  is  presented  by  this  brief  for 
our  consideration.  W.  T.  Rawleigh  Co.  v.  Hughes 
(1919),  70  Ind.  App.  127,  121  N.  E.  546,  and  author- 
ities there  cited. 

The  judgment  is  affirmed. 


American  Bank  and  Trust  Company  v.  Ragsdale 

ET  AL. 

[No.  10,409.     Filed  December  15,  1920.] 

1.  Appeal. —  Standing  on  Demurrer. —  Pending  Issue, —  Where 
plaintiff's  demurrers  to  four  of  the  five  paragraphs  of  answer 
were  overruled,  it  can  stand  on  the  demurrers  and  appeal  from 
the  judgment  rendered  against  it  for  refusal  to  plead  further, 
notwithstanding  the  issue  pending  on  the  paragraph  of  answer 
not  demurred  to.    p.  370. 

2.  Bills  and  Notes. — Negotiability, — Consent  by  Surety,  En- 
dorser or  GuararUor  to  Extension. — A  provision  in  a  promis- 
sory note  that  any  person  signing  or  writing  his  name  thereon 
as  surety,  endorser  or  guarantor  by  so  doing  expressly  consents 
that  the  time  of  payment  may  be  extended  from  time  to  time 
without  any  rights  being  released  or  waived,  does  not  render 
the  same  nonnegotiable  under  the  law  in  force  prior  to  the 
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enactment  of  the  Negotiable  Instruments  Act  (§9089a  Bums 
1914,  Acts  1913  p.  120).    p.  870. 

3.  Bills  and  Notes. — Actions, — Complaint  Shovnng  Plaintijf 
Bona  Fide  Purckaaer, — FailtMre  to  Deny  by  Answer^ — ^It  is  per- 
missible in  an  action  on  a  promissory  note  for  plaintiff  by  his 
complaint  to  assume  the  burden  of  showing  that  it  was  a  bona 
fide  purchaser  for  value  before  maturity  and,  where  this  has 
been  done,  answers  of  failure  of  consideration  that  do  not 
contain  a  denial  of  such  averments  in  the  complaint  are  insuf- 
ficient,   p.  372. 

4.  Apfeau — Briefs. — Points, — Review, — ^Where  appellant  failed 
to  present  any  point  in  his  brief  on  the  court's  ruling  on  his 
demurrer  to  one  paragraph  of  answer,  such  ruling  will  not  be 
considered,    p.  373. 

From  Montgomery  Circuit  Court;  Jere  West,  Judge. 

Action  by  the  American  Bank  and  Trust  Company, 
against  Joseph  Ragsdale  and  another.  From  judgment 
for  defendants,  the  plaintiff  appeals.    Reversed. 

Acton  &  Acton  and  Crane  &  McCahe,  for  appellant. 
Albert  D.  Thomas,  Andrew  N.  Foley  and  Nina  Lindr 
ley,  for  appellees. 

Batman,  J. — ^This  is  an  action  by  appellant  on  a 
promissory  note  for  the  sum  of  $1,250,  executed  by  ap- 
pellees on  March  22,  1918,  and  payable  to  Junkens  and 
O'Neil  on  September  1,  1914,  at  the  State  Bank  of  Rus- 
sellville,  Indiana.  The  complaint  is  in  the  usual  form 
for  such  proceeding  with  the  following  additional  aver- 
ments: "That  before  the  maturity  of  said  note  the 
payees,  Junkens  &  O'Neil,  duly  transferred  said  note  by 
endorsement  to  the  plaintiff  herein  for  a  valuable  con- 
sideration; that  the  plaintiff  herein  purchased  and  ac- 
quired said  note  from  the  said  payees  in  the  usual  course 
of  business  in  good  faith,  and  for  a  valuable  considera- 
tion, before  the  maturity  thereof,  without  notice  of  any 
defense  thereto." 

The  note,  a  copy  of  which  was  made  a  part  of  the 
complaint,  contained,  among  others,  the  following  pro- 
vision : 
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"Any  person  signing  or  writing  his  name  hereon 
as  surety,  endorser  or  guarantor  by  so  doing  ex- 
pressly consents  that  the  time  of  pajmaent  hereof 
may  be  extended  from  time  to  time  without  any 
rights  being  released  or  waived." 

Appellees  filed  an  answer  to  the  complaint  in  five 
paragraphs.  The  first  and  second  allege  that  appellant 
was  not  the  real  party  in  interest.  The  third  and 
fourth  are  based  upon  an  alleged  breach  of  warranty 
and  failure  of  consideration.  The  fifth  contains,  among 
others,  the  following  allegations :  "That  the  note  sued 
upon  was  given  in  consideration  of  the  sale  by  the 
payees  to  the  makers  thereof  of  a  certain  stallion,  and 
that  the  purchase  of  said  stallion  was  induced  by  certain 
false  and  fraudulent  representations  alleged  to  have 
been  made  by  the  payees  Junkens  &  O'Neil  to  the  appel- 
lees as  to  the  stallion  being  free  from  disease  and  be- 
ing a  pure  bred  Percheron  stallion,  eligible  to  enrollment 
and  registration  as  such  in  the  Stud  Book  of  the  Indi- 
ana Stallion  Enrollment  Board  at  Lafayette,  Indiana; 
that  said  stallion  was  diseased  and  of  no  value  and  was 
not  a  pure  bred  Percheron  and  was  not  eligible  to  en- 
rollment or  registration  as  such,  etc.*' 

Appellant  demurred  separately  to  each  of  said  para- 
graphs of  answer,  except  the  first,  for  want  of  sufficient 
facts.  The  court  overruled  said  demurrer  to  each  of 
said  paragraphs  of  answer.  Appellant  refused  to  plead 
further,  and  thereupon  the  court  rendered  judgment 
against  it  as  upon  default,  and  in  favor  of  appellees  for 
their  costs.  Appellant  now  prosecutes  this  appeal  on  an 
assignment  of  errors,  which  calls  into  question  the  ac- 
tion of  the  court  in  overruling  its  demurrer  to  each  of 
said  paragraphs  of  answer. 

Appellees  assert  that,  where  there  is  an  undetermined 
issue  raised  by  one  paragraph  of  an  answer,  a  plaintiff 
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cannot  stand  upon  the  action  of  the  court  in  over- 

1.  ruling  his  demurrer  to  another  paragraph  of  an- 
swer, and  refuse  to  plead  further,  for  the  reason 

that  there  is  still  a  pending  issue.  Based  on  this  asser- 
tion they  contend  that  this  appeal  cannot  be  maintained, 
as  there  is  still  a  pending  issue  presented  by  their  first 
paragraph  of  answer.  In  view  of  the  ruling  in  the  case 
of  Kern  V.  Saul  (1895),  14  Ind.  App.  72,  42  N.  E.  496, 
we  hold  that  this  contention  is  not  well  taken. 

The  parties  agree  that  a  determination  of  the  ques- 
tion whether  the  note  in  suit  is  a  negotiable  or  a  non- 
negotiable  instrument  will  be  decisive   of  the 

2.  merits  of  this  appeal.    It  will  be  observed  that 
the  note  bears  a  date  prior  to  the  time  the  act 

of  1913  relating  to  negotiable  instruments  became  ef- 
fective. There  being  no  contention  to  the  contrary,  we 
will  assume  that  it  was  executed  on  the  date  it  bears, 
and  determine  the  question  submitted  without  reference 
to  said  act,  as  its  provisions  do  not  apply  to  negotiable 
instruments  made  and  delivered  prior  to  the  passage 
thereof.  §9089m7  Bums  1914,  Acts  1913  p.  120,  §195. 
Appellees  contend  that  the  provision  in  the  note  quoted 
above  renders  it  nonnegotiable,  and  cite  a  number  of 
Indiana  decisions  in  support  of  their  contention,  which 
contain  provisions  to  the  effect  that  the  payee  or  holder 
of  the  note  may  extend  the  time  of  payment.  They  con- 
cede that  the  note  in  suit  does  not  expressly  so  provide, 
but  insist  that  such  provision  should  be  read  into  the 
same  by  implication,  so  that  it  may  be  given  the  same 
meaning  as  if  the  following  language  was  used  in  lieu 
thereof :  "Payment  hereof  may  be  extended  by  the  payee 
or  any  subsequent  holder  of  the  note."  We  cannot 
agree  to  this  construction  of  the  provision  in  question. 
The  language  which  appellees  suggest  might  be  used  to 
more  clearly  express  the  meaning  of  the  provision 
under  consideration  imports  an  agreement  on  the  part 
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of  the  makers  of  the  note,  both  of  whom  appear  to  be 
principals  thereon,  that  the  payees  or  holders  thereof, 
at  their  option,  may  extend  the  time  of  payment,  while 
the  language  in  which  the  provision  is  written  limits 
such  agreement  definitely  to  any  person  writing  his 
name  thereon  "as  surety,  endorser  or  guarantor." 
Therefore  the  language  suggested  cannot  be  accepted 
as  a  substitute  for  the  language  used  in  determining 
the  effect  of  the  provision  in  question  on  the  negotiabil- 
ity of  the  note  in  suit. 

An  examination  of  the  record  fails  to  disclose  that 
any  one  bore  the  relation  of  guarantor  to  said  note.  It 
does  not  appear  from  the  face  of  the  note  that  either 
of  appellees  is  a  surety  thereon.  In  fact,  they  admit 
by  their  joint  answer  that  they  executed  the  same  as 
copurchasers  of  a  certain  stallion.  Therefore  it  cannot 
be  said  that  the  provision  in  question  ever  became  effect- 
ive as  far  as  it  relates  to  a  guarantor  or  a  surety.  It 
appears,  however,  from  the  allegations  of  the  complaint, 
as  well  as  the  note  itself,  that  Junkens  and  O'Neil,  the 
payees  thereof,  became  indorsers  thereon,  and  by  reason 
of  the  fact  became  bound  by  the  provision  under  con- 
sideration. It  is  apparent  that,  if  the  note  had  re- 
mained in  the  hands  of  the  original  payees,  the  provi- 
sion in  question  would  have  had  no  effect  whatever  on 
the  negotiability  of  the  note,  since  there  would  have  been 
no  one  to  which  it  applied.  loiva,  etc.,  Bank  V.  WignaU 
(1916),  53  Okla.  641,  157  Pac.  725;  Smith  V.  Nelson 
Land,  etc.,  Co.  (1914),  212  Fed.  56,  128  C.  C.  A.  512. 
Can  it  be  rightfully  said  that,  because  this  provision 
became  effective  as  to  the  original  payees  as  subsequent 
indorsers,  the  note  otherwise  negotiable,  thereby  became 
nonnegotiable  ?  If  it  can  be  so  said,  it  must  be  because 
such  provision,  thus  made  effective,  rendered  the  time 
for  the  pajonent  of  the  note,  which  until  that  time  had 
been  certain,  uncertain.    We  cannot  agree  that  the  in- 
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dorsement  of  the  note  by  the  original  payees  had  that 
effect.  The  obvious  purpose  of  the  provision  in  ques- 
tion was  to  relieve  the  holder  of  the  note  from  the  bur- 
den made  necessary  by  the  rigid  requirements  of  the 
law  merchant,  in  order  to  secure  the  continued  liability 
of  those  who  might  become  sureties,  indorsers  or  guar- 
antors in  relation  to  such  note,  and  cannot  be  construed 
as  giving  the  payees  or  holders  of  the  note  a  right  to 
extend  the  time  of  payment  as  against  the  makers,  who 
are  primarily  liable,  and  thus  render  such  time  uncer- 
tain, and  the  note  nonnegotiable.  The  conclusion  we 
have  reached  finds  support  in  the  case  of  Fanner  v. 
Bank,  etc.  (1906),  130  Iowa  469,  107  N.  W.  170,  which 
involved  certain  notes  containing  the  following  clause : 
"  'Sureties  hereby  consent  that  time  of  payment  may  be 
extended  from  time  to  time  without  notice  thereof.'" 
The  court,  in  answering  the  contention  that  such  clause 
rendered  the  notes  nonnegotiable,  said:  "But  in  the 
notes  before  us,  we  have  a  distinct  and  unqualified 
agreement  on  the  part  of  the  makers  to  pay  on  a  certain 
date.  And  we  perceive  no  good  reason  for  holding  that 
the  negotiable  character  thereof  is  destroyed  because 
of  a  clause  embodied  therein  providing  that  a  surety,  if 
such  there  shall  be,  will  not  claim  a  release  from  his 
collateral  liability  on  the  instrument,  if,  forsooth,  an  ex- 
tension of  time  shall  be  granted  the  makers  without  no- 
tice to  him."  We  hold  that  the  note  in  suit  is  negotiable 
notwithstanding  the  presence  therein  of  the  provision  in 
question. 

It  will  be  observed  that  appellant  in  its  complaint  as- 
sumed the  burden  of  showing  that  it  acquired  the  note  in 

suit  for  a  valuable  consideration  before  matur- 
3.    ity,  in  the  usual  course  of  business  in  good  faith, 

without  notice  of  any  defense  thereto.  While 
this  is  not  the  usual  practice  in  actions  of  this  kind,  it 
has  been  held  to  be  a  permissible  practice.    Johnson 
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V.  Harrison  (1912),  177  Ind.  240,  97  N.  E.  930,  39 
L.  R.  A.  (N.  S.)  1207;  Boxell  v.  Bright  Nat  Bank 
(1916),  184  Ind.  631,  112  N.  E.  3.  Neither  the  third, 
fourth  nor  fifth  paragraph  of  answer  contains  a  denial 
of  these  averments.  This  being  true,  no  one  of  them 
states  facts  sufficient  to  bar  appellant's  right  of  recov- 
ery, and  the  demurrer  to  each  of  them  was  improperly 
overruled.  Bunting  v.  Mick  (1892),  5  Ind.  App.  289, 
31  N.  E.  378,  1055. 
Appellant  has  failed  to  present  any  point  in  his  brief 

on  the  action  of  the  court  in  overruling  his  de- 
4.    murrer  to  the  second  paragraph  of  answer,  and 

such  action  is  therefore  not  considered. 
The  judgment  is  therefore  reversed,  with  instructions 
to  sustain  appellant's  demurrer  to  said  third,  fourth  and 
fifth  paragraphs  of  answer,  and  for  further  proceedings 
consistent  with  this  opinion. 


Baltimore  and  Ohio  Railroad  Company  v. 

Mangus. 

[No.  10,260.     Filed  April  7,  1920.     Rehearing  denied  June  25, 
1920.    Transfer  denied  December  16,  1920.] 

1.  Appeal.  —  Waiver  of  Error.  —  Demurrer.  —  Memorwndcu  — 
Pleading. — Objections  to  the  complaint  not  presented  to  the 
trial  court  by  memoranda  filed  with  the  demurrer,  are  waived 
on  appeal,    p.  376. 

2.  Appeal. — Waiver  of  Error. — Briefs. — Assignment  of  Error 
Not  Mentioned  in  Errors  Relied  on. — An  assignment  of  error 
not  mentioned  in  appellant's  brief  as  one  of  the  errors  relied 
on  for  reversal,  is  waived,    p.  376. 

8.  Appeal. — Briefs. — Recital  of  Evidence  by  Appellant. — Pre- 
sumption in  Absence  of  Corrections  by  Appellee. — ^The  recital 
of  the  evidence  in  appellant's  brief  will  be  assumed  to  be  ac- 
curate where  appellee  has  made  no  correction  thereof  as  pro- 
vided by  the  rules  of  court,    p.  379. 

4.  Appeal. — Waiver  of  Error. — Theory  of  Contributory  NegU- 
gence^^— Briefs. — Railroads. — ^Any   question   of   a   showing  as 
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matter  of  law  of  contributory  negligence  based  on  facts  found 
by  the  jury  taken  in  connection  with  the  undisputed  evidence 
given  by  appellee  in  a  railroad  crossing  accident  case,  upon  a 
theory  not  presented  by  appellant's  brief,  is  waived,    p.  380. 

5.  Appeal. —  Review. —  Evidence. —  Sufficiency. — ^^'wwe^®  ^  ^'^ 
terrogdtories  to  be  Considered. — On  appeal  the  facts  found  by 
the  jury  in  answer  to  interrogatories  must  be  considered  on 
the  question  whether  the  verdict  is  sustained  by  the  evidence, 
p.  381. 

6.  Railroads. — Crossing  Accidents. — Contributory  Negligence. — 
Approaching  Tracks  in  Closed  Ccur,  etc. — Automobiles. — ^Where 
the  statutory  signals  were  not  given,  it  cannot  be  said  as  mat- 
ter of  law  that  the  approach  of  plaintiff,  on  a  cold  day,  wrapped 
in  a  robe  and  enclosed  in  an  automobile  provided  vdth  trans- 
parent curtains,  constituted  contributory  negligence,  though 
such  condition  might  have  prevented  his  hearing  such  signals 
had  they  been  given,    p.  381. 

7.  Railroads. —  Crossing  Accidents. —  Instructions. —  Temporary 
Obstructions  to  View. — Duty  of  Traveler  to  Stop. — ^In  a  rail- 
road crossing  case,  held  that  the  jury  should  have  been  in- 
structed as  to  the  duty  resting  upon  a  traveler  upon  a  public 
highway,  being  in  a  place  of  safety  and  about  to  enter  upon 
a  railroad  crossing  where  a  temporary  obstruction  to  his  view 
is  present,  to  wait  in  such  place  of  safety  until  such  obstruc- 
tion is  so  far  removed  that  he  can  ascertain  with  reasonable 
certainty  that  it  is  safe  to  proceed  over  such  crossing,    p.  381. 

From  St.  Joseph  Circuit  Court;  Wcdter  A.  Funk, 
Judge. 

Action  by  Fred  A.  Mangus  against  the  Baltimore  and 
Ohio  Railroad  Company.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Reversed. 

M.  R.  Sutherland  and  R.  N.  Smith,  for  appellant. 
Charles  P.  Drummond  and  Donald  P.  Drummond,  for 
appellee. 

Batman,  J. — ^This  is  an  action  by  appellee  to  recover 
damages  which  he  alleges  were  sustained  by  reason  of 
the  negligence  of  appellant.  The  complaint  on  which 
the  cause  was  tried  is  in  two  paragraphs,  designated  as 
first  and  third.  The  first  alleges  in  substance,  among 
other  things,  that  appellee,  on  January  18,  1915,  was 


NOVEMBER  TERM,  1920.  375 

Baltimore,  etc.,  R.  Co.  v.  Man^3 — 7 A  Ind.  App.  873. 

driving  his  automobile  on  a  public  highway  in  Marshall 
county,  Indiana,  which  was  crossed  by  appellant's 
tracks ;  that  while  he  was  approaching  said  crossing  and 
was  in  the  act  of  driving  upon  and  across  it,  appellant 
negligently  ran  one  of  its  freight  trains  and  one  of  its 
passenger  trains  at  a  high  rate  of  speed  toward  said 
crossing  and  over  the  same  in  such  close  proximity  to 
each  other  that  the  sound  of  the  bell  and  the  blast  of 
the  whistle  of  the  passenger  train  was  drowned  and 
rendered  ineffective  as  a  timely  warning  to  him  of  its 
approach  toward  the  crossing  on  account  of  the  noise 
of  the  freight  train;  that  appellant  at  said  time  and 
place  was  further  negligent  in  this,  that  it  failed  to  give 
appellee  any  warning  of  the  approach  of  its  said  pas- 
senger train  toward  the  crossing  by  sounding  the 
whistle  and  ringing  the  bell  thereon  as  required  by  law ; 
that  by  reason  of  each  of  said  acts  of  negligence,  appel- 
lee, while  in  the  act  of  driving  over  said  crossing,  was 
struck  by  the  locomotive  of  the  passenger  train  and 
seriously  injured ;  that  by  reason  of  the  aforesaid  neg- 
ligent acts  of  appellant  he  was  damaged  in  the  sum  of 
$10,000.  The  third  paragraph  of  complaint  is  the  same 
as  the  first,  except  that  it  omits  the  allegations  as  to 
personal  injuries  and  the  demand  for  damages  therefor, 
and  alleges  instead  that  his  automobile  was  struck  and 
destroyed  by  the  locomotive  of  said  passenger  train  to 
his  damage  in  the  sum  of  $600.  Appellant  filed  de- 
murrers to  each  of  said  paragraphs  of  complaint,  which 
demurrers  were  overruled.  The  issues  were  closed  by 
an  answer  in  general  denial,  and  the  cause  was  sub- 
mitted to  a  jury  for  trial,  resulting  in  a  verdict  in  favor 
of  appellee  for  $5,000.  The  jury  returned  its  answers 
to  certain  interrogatories,  on  which  appellant  moved  for 
judgment,  but  its  motion  was  overruled.  From  a  judg- 
ment on  the  general  verdict,  appellant  is  prosecuting 
this  appeal. 
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Appellant  has  assigned  the  action  of  the  court  in  over- 
ruling its  separate  demurrers  to  each  paragraph  of  the 
complaint  among  the  errors  it  relies  on  for  re- 

1.  versal.    In  its  brief  it  has  urged  certain  object 
tions  to  each  paragraph  of  the  complaint,  but  as 

these  objections  were  not  presented  to  the  trial  court 
by  the  memoranda  filed  with  said  demurrers,  they  are 
waived.  Hedekin  Land,  etc.,  Co.  V.  Campbell  (1916), 
184  Ind.  643,  112  N.  E.  97. 

Appellant  has  also  assigned  the  action  of  the  court 

in  overruling  its  motion  for  judgment  on  the  answers 

to  the  interrogatories  notwithstanding  the  gen- 

2.  eral  verdict  as  error.    However,  it  has  failed  to 
mention  such  assignment  in  its  brief  as  one  of 

the  errors  on  which  it  relies  for  reversal.  Such  error 
must  therefore  be  considered  waived.  JeffersonviUe 
School  Tp.  V.  School  City,  etc.  (1912),  50  Ind.  App.  178, 
96  N.  E.  QQ2;  Kaiser  V.  Wittekindt  (1916),  62  Ind.  App. 
171,  112  N.  E.  896. 

Appellant  contends  that  the  court  erred  in  overruling 
its  motion  for  a  new  trial.  It  bases  this  contention  on 
the  grounds  that  the  verdict  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law,  and  that  the  court  erred 
in  giving  certain  instructions,  and  in  refusing  to  give 
others  requested  by  it.  A  proper  determination  of  the 
questions  presented  requires  a  consideration  of  the  evi- 
dence. 

An  examination  of  the  record  discloses  that  there  was 
evidence  to  support  the  following  facts  found  by  the 
jury  in  answer  to  certain  interrogatories  submitted  by 
the  court:  On  January  18,  1915,  appellee  was  struck 
and  seriously  injured  by  one  of  appellant's  passenger 
locomotives  at  a  public  highway  crossing  about  two  and 
dne-half  miles  from  the  station  of  Walkerton.  The 
highway  at  said  crossing  runs  north  and  south,  and  ap- 
pellant's railroad  runs  east  and  west.    Said  crossing  is 
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in  a  sparsely  settled  rural  district,  and  not  surrounded 
by  farm  property.  There  was  an  embankment  near  the 
southeast  comer  of  the  intersection  of  said  highway 
with  appellant's  right  of  way  sixteen  feet  in  height 
above  the  railroad  tracks  at  such  crossing,  which  ob- 
structed the  view  to  the  east  of  any  one  approaching 
the  same  from  the  south.  Appellant  maintained  two 
parallel  tracks  at  said  crossing.  The  space  between  the 
rails  of  each  of  said  tracks  was  four  feet  and  eight 
inches,  and  the  distance  between  the  north  and  south 
tracks  was  eight  feet  and  three  and  one-half  inches. 
This  condition  as  to  tracks  and  embankment  had  existed 
for  many  years.  The  collision  in  question  occurred 
about  3 :55  p.m.  The  sky  was  clear  and  cold.  Appel- 
lee at  the  time  had  good  hearing  and  good  eyesight.  As 
he  approached  the  crossing  just  prior  to  his  injury,  he 
was  riding  in  a  Ford  automobile.  It  was  equipped  with 
a  good  brake,  and  had  chains  on  the  rear  wheels.  The 
top  was  up  and  the  side  curtains  were  on,  thereby  en- 
tirely inclosing  appellee  within  the  automobile.  He  was 
riding  on  the  left  side,  with  a  robe  over  him.  Appel- 
lant's right  of  way  at  said  crossing  was  100  feet  wide, 
and  the  two  parallel  tracks  at  such  point  were  used  in 
the  operation  of  trains.  The  trains  going  east  were 
operated  over  the  south  track,  and  the  trains  going  west 
were  operated  over  the  north  track.  Appellee  at  the 
time  of  his  injury  was  familiar  with  the  crossing,  and 
knew  in  what  directions  the  trains  on  each  of  said 
tracks  were  operated.  He  had  frequently  passed  over 
said  crossing  prior  to  his  injuries,  and  was  acquainted 
with  its  general  situation  and  appearance.  On  the  oc- 
casion in  question  appellee  approached  the  crossing  from 
the  south,  and  when  about  forty  feet  from  the  south 
track  thereof  he  stopped  his  automobile,  but  allowed  the 
engine  thereof  to  run.  He  looked  and  listened  at- 
tentively for  trains,  and  saw  a  freight  train  consisting 
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of  an  engine  and  from  sixty  to  seventy  box  cars  moving 
eastward  over  the  crossing  on  the  south  track  thereof 
at  a  speed  of  about  twelve  miles  per  hour,  making  a 
loud  noise.  At  this  point  there  was  an  embankment 
on  the  east  side  of  the  highway,  which,  together  with 
the  freight  train,  obstructed  his  view  toward  the  east 
so  that  he  could  only  see  ten  or  twelve  feet  of  the  north 
track  east  of  the  crossing,  and  the  fact  that  he  was 
inclosed  within  his  automobile  with  the  engine  running 
rendered  his  ability  to  hear  less  effective.  After  the 
caboose  of  the  freight  train  had  passed  to  the  east  side 
of  the  crossing,  appellee  started  his  automobile  and  pro- 
ceeded north  to  within  a  distance  of  ten  or  twelve  feet 
of  the  south  track,  where  he  stopped  the  same  again, 
and  looked  and  listened  attentively  for  the  approach  of 
trains  from  the  east,  but  did  not  see  or  hear  any  such 
train.  The  caboose  of  the  freight  train  at  this  time  was 
over  200  feet  east  of  the  crossing.  It  was  still  moving 
eastward,  and  continued  to  move  in  that  direction  until 
after  appellee  was  injured.  While  at  said  point  appel- 
lee's view  of  the  north  track  toward  the  east  was 
partially  obstructed  by  the  moving  freight  train,  but 
his  view  of  said  north  track  toward  the  east  became 
more  extended,  the  farther  said  train  moved  in  that  di- 
rection. Appellee,  while  his  automobile  was  standing 
ten  or  twelve  feet  south  of  the  south  track,  looked  along 
the  north  track  toward  the  east.  In  so  doing  his  view 
of  the  same  in  that  direction  was  unobstructed  for  a 
distance  of  320  feet.  He  knew  at  the  time  that,  if  any 
train  was  coming  on  the  north  track,  it  would  likely  be 
coming  from  the  east.  With  such  knowledge  he  started 
his  automobile  again,  looking  both  east  and  west,  and 
listening  for  the  approach  of  trains,  and  attempted  to 
cross  appellant's  tracks.  He  proceeded  in  low  gear  at 
a  speed  of  eight  miles  per  hour  with  his  automobile  in 
such  absolute  control  that  he  could  have  stopped  it  at 
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any  time  within  a  distance  of  two  feet.  When  he 
reached  appellant's  north  track  and  was  in  the  act  of 
passing  over  it,  his  automobile  was  struck  by  the  loco- 
motive of  one  of  appellant's  passenger  trains  moving 
westward  toward  the  station  of  Walkerton  over  said 
north  track  at  a  speed  of  forty-five  miles  per  hour.  Said 
train  was  due  at  Walkerton  at  4 :00  o'clock  p.m.  of  that 
day.  As  the  passenger  train  approached  said  crossing 
the  statutory  signals  were  not  given.  The  engine  on 
said  passenger  train  passed  tiie  caboose  on  said  freight 
train  350  feet  east  of  said  crossing.  The  freight  train 
was  still  moving  to  the  east  at  such  time.  As  appellee 
was  proceeding  across  the  tracks  and  had  reached  a 
point  ten  or  twelve  feet  south  of  the  north  track  he 
looked  again  to  the  east,  but  the  moving  freight  train 
prevented  him  from  seeing  the  approaching  passenger 
train.  If  he  had  looked  east  when  he  was  on  the  north 
rail  of  the  south  track,  he  could  have  seen  a  distance 
of  400  or  500  feet  along  the  north  track.  Upon  the 
occasion  in  question  the  curtains  on  appellee's  auto- 
mobile had  isinglass  therein,  and  such  curtains  did  not 
obstruct  appellee's  view  to  the  east  as  he  attempted  to 
cross  appellant's  tracks.  Neither  was  there  anything 
in  the  condition  of  the  weather  to  have  prevented  ap- 
pellee from  seeing  the  train  which  collided  with  his 
automobile. 

On  the  trial  appellee  testified,  in  substance,  as  ap- 
pears from  a  recital  of  the  evidence  in  appellant's  brief, 

which  we  will  assume  is  accurate  since  appellee 
8.    has  not  made  any  correction  thereof  as  provided 

by  the  rules,  that  when  he  first  saw  the  freight 
train  it  was  probably  fifteen  rods  from  the  crossing; 
that  he  drove  to  a  point  forty  feet  south  of  the  south 
track  and  waited  until  it  passed  over  the  crossing ;  that 
when  the  caboose  had  gotten  fifteen  or  twenty  feet  past 
the  crossing  he  started  up  and  moved  to  a  point  in  the 
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highway  ten  or  twelve  feet  south  of  the  south  rail,  where 
he  brought  his  automobile  to  a  stop ;  that  he  then  moved 
on  and  at  that  time  the  freight  train  was  800  feet  east 
of  the  crossing;  that,  at  the  time  he  started  over  the 
crossing,  he  could  see  about  320  feet  of  the  north  track 
east  of  the  highway  and  could  have  seen  more  of  said 
track  to  the  east  had  it  not  been  for  the  freight  train ; 
that  the  farther  the  freight  train  moved  to  the  east, 
the  farther  he  could  see  up  the  track  and,  if  there  had 
not  been  any  freight  train  there,  he  could  have  seen  a 
considerable  distance,  probably  three-quarters  of  a  mile ; 
that  he  knew  when  he  started  across  the  track  that  the 
freight  train  was  moving  east  all  the  time;  that  the 
farther  it  went  east  the  farther  he  could  see  along  the 
north  track;  that,  if  there  was  any  train  approaching 
from  the  east,  it  would  be  on  the  north  track;  that  he 
also  knew  that  this  particular  train  arrived  in  Walker- 
ton  at  4 :00  p.m.,  but  did  not  have  it  in  mind  when  he 
crossed  the  track ;  that  he  looked  for  the  passenger  train 
when  he  stopped  ten  or  twelve  feet  from  the  track,  but 
did  not  see  it;  that  there  was  nothing  to  prevent  him 
from  seeing  the  train  during  the  time  he  traveled  across ; 
that  it  was  twenty-two  feet  from  where  he  last  stopped 
to  where  he  was  struck ;  that  he  looked  after  he  started 
up  and  there  was  nothing  to  prevent  him  from  seeing 
the  train ;  that  the  crossing  had  a  solid  plank  driveway 
across  the  tracks ;  that  he  had  the  automobile  under  per- 
fect control,  and  at  the  speed  he  was  going  while  cross- 
ing the  tracks  he  could  have  stopped  the  same  within 
two  feet. 

While  the  facts  found  by  the  jury,  taken  in  connec- 
tion with  the  undisputed  evidence  given  by  appellee, 

tend  strongly  to  show  that  appellee  was  guilty  of 
4.    contributory  negligence  in  attempting  to  cross  the 

north  track  before  the  temporary  obstruction 
occasioned  by  the  moving  freight  train  had  passed  far 
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enough  to  the  east  to  give  him  a  sufficient  view  of  the 
north  track  to  know  whether  it  was  safe  to  proceed  over 
the  crossing,  we  do  not  determine  that  question,  as  ap- 
pellant has  waived  it  by  failing  to  present  it  in  his  brief. 
The  only  question  presented  by  appellant  for  our  de- 
termination with  reference  to  the  sufficiency  of  the  evi- 
dence is  based  on  a  contention  that  the  undisputed 
5-6.  evidence  shows  that  appellee  approached  and  at- 
tempted to  cross  appellant's  tracks,  wrapped  in 
a  robe  and  inclosed  in  an  automobile,  and  that  the  jury 
found  in  answer  to  the  interrogatories  that  he  could  not 
hear  the  signals  above  the  noise  of  the  passing  train. 
We  agree  with  appellant  that,  in  determining  whether 
a  verdict  is  sustained  by  the  evidence,  it  is  the  duty 
of  the  court  to  consider  the  facts  found  by  the  jury  in 
answer  to  the  interrogatories  submitted.  Barr  v.  Surnr- 
mer  (1915),  183  Ind.  402, 107  N.  E.  675,  109  N.  E.  193. 
This  rule  leads  us  to  note  the  further  fact  found  by  the 
answers  to  the  interrogatories  in  the  instant  case  that 
the  statutory  signals  by  whistle  and  bell  were  not  given 
by  the  passenger  train  in  question  as  it  approached  the 
crossing  just  prior  to  its  collision  with  appellee's  auto- 
mobile. We  cannot  say,  as  a  matter  of  law,  that  ap- 
pellee's conduct  in  approaching  and  attempting  to  cross 
appellant's  tracks  in  the  wrapped  and  inclosed  condition 
as  stated  constituted  contributory  negligence,  even  if 
such  condition  would  have  prevented  him  from  hearing 
the  statutory  signals  had  they  been  given.  He  may  have 
used  such  a  degree  of  care,  notwithstanding  such  condi- 
tion, as  to  relieve  himself  from  a  charge  of  contributory 
negligence. 

The  facts  found  by  the  jury  and  the  undisputed  evi- 
dence given  by  appellee  make  it  clear  that  upon  request 
the  jury  should  have  been  instructed  as  to  the 
7.    duty  resting  upon  a  traveler  upon  a  public  high- 
way, being  in  a  place  of  safety  and  about  to  enter 
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upon  and  pass  over  a  railroad  crossing,  where  a  tran- 
sient or  a  temporary  obstruction  to  his  view  is  present, 
to  wait  in  such  place  of  safety  until  such  obstruction 
is  so  far  removed  that  he  can  ascertain  with  reasonable 
certainty  that  it  is  safe  to  proceed  over  such  crossing. 
The  rule  in  this  regard  is  clearly  stated  in  the  c^se  of 
Oleson  V.  Lake  Shore,  etc.,  R.  Co.  (1895),  143  Ind.  405, 
42  N.  E.  736,  32  L.  R.  A.  149.  Appellant  tendered  in 
due  season  a  number  of  instructions  on  this  subject  with 
a  request  that  they  be  given.  We  have  carefully  exam- 
ined each  of  these  instructions,  and,  while  we  cannot 
say  that  they  are  prepared  with  commendable  care,  still 
the  rule  cited  is  stated  with  sufficient  accuracy  in  some 
of  them  at  least  to  render  the  action  of  the  court  in 
refusing  to  give  any  one  of  said  instructions,  without 
instructing  the  jury  on  the  subject  covered  thereby,  re- 
versible error.  Having  reached  this  conclusion,  we 
deem  it  unnecessary  to  consider  other  alleged  errors,  as 
the  same  questions  will  probably  not  arise  on  another 
trial. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain appellant's  motion  for  a  new  trial,  and  for  such 
further  proceedings  as  are  consistent  with  this  opinion. 


Gates,  Administrator,  v.  Fauvre. 

[No.  9,520.     Filed  April  2,  1918.     Rehearing  denied  June  26, 
1918.    Transfer  denied  December  15,  1920.] 

1.  AppeaI/. — Waiver  of  Error. — Briefs. — Fcdhure  to  Present  Ob- 
jections to  Complaint. — ^Where  appellant  fails  to  present  in  his 
brief  points  suggested  in  his  memoranda  of  objections  accom- 
panying his  demurrer  to  the  complaint,  such  points  are  waived, 
p.  387. 

2.  Joint  Adventures. — Contribution. — Pleading. — In  an  action 
for  contribution  between  joint  adventurers,  the  contract  with 
third  persons  out  of  the  performance  of  which  the  liability 
arose  is  not  the  foundation  of  the  action,  and  need  not  be  set 
out  in  the  complaint,    p.  387. 
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8.  Joint  Adventures. —  Contribution, —  Statute  of  Frauds. —  A 
complaint  for  contribution  between  joint  adventurers  upon  the 
implied  obligation  of  defendant  to  reimburse  plaintiff  to  the 
extent  the  latter  has  discharged  that  portion  of  their  joint 
obligation  which  should  have  been  paid  by  defendant,  is  not 
open  to  the  objection  that  it  seeks  to  recover  upon  a  special 
promise  to  answer  for  the  debt  of  another  within  the  Statute 
of  Frauds,    p.  387. 

4.  Appeal. —  Review, —  Conflicting  Evidence. —  Where  the  evi- 
dence is  conflicting  as  to  a  fact  in  issue,  the  finding  of  the  trial 
court  is  binding  and  conclusive  on  appeal,     p.  390. 

5.  Reuiase. — Joint  Obligation. — Joint  Adventures. — Novation. — 
Where  one  joint  adventurer  sold  his  interests  to  a  third  person 
who  agreed  to  assume  his  liabilities,  he  was  not  released  from 
liabilities  already  incurred,  as  between  himself  and  another 
joint  adventurer  who  had  knowledge  of  such  transaction,  in 
the  absence  of  the  consent  of,  and  the  moving  of  a  valid  con- 
sideration to,  the  latter,  since  otherwise  there  would  be  no 
novation,    p.  392. 

6.  Bills  and  Notes. — Execution. — Joint  Adventures. — PHncipal 
amd  Ag^nt. — ^Where  two  out  of  four  joint  adventurers  sign 
with  and  entrust  to  another  of  the  four  persons  a  set  of  re- 
newal promissory  notes,  with  instructions  to  secure  the  sig- 
nature of  the  fourth  before  making  delivery  to  the  payees,  they 
make  such  person  so  entrusted  their  agent,  and,  as  between 
themselves  and  the  payees,  are  bound  by  his  subsequent  act  in 
making  the  delivery  without  the  fourth  signature  in  violation 
of  his  instructions  where  there  is  no  evidence  tending  to  show 
any  knowledge  by  or  notice  to  the  payees  of  such  instructions 
or  the  violation  thereof,    pp.  394, 398. 

7.  Release. — Contract. — Consideration. — Sufficiency. — A  release 
is  a  contract  of  discharge  of  an  existing  obligation  or  right  of 
action,  between  the  parties  thereto,  and  when  not  under  seal, 
must  be  shown  to  be  supi>orted  by  a  sufficient  consideration, 
moving  between  the  parties  or  from  or  to  third  persons,  and 
where  the  character  of  the  consideration  or  arrangement  there- 
for is  such  that  the  exercise  of  judgment  is  required  to  deter- 
mine the  value  of  the  consideration,  and  the  parties,  uninflu- 
enced by  fraud  or  deception,  have  determined  its  sufficiency, 
courts  will  not  review  their  decision,    p.  396. 

8.  Release. — Joint  Debtors. — Release  by  Payee  of  One  Releases 
All. — The  absolute  release  of  one  of  several  joint  debtors  by 
the  payee  of  an  obligation  operates  as  a  release  of  all.    p.  396. 

9.  Release. — Construction. — Evidence. — Ambiguity. — The  inten- 
tion of  the  parties  must  govern  in  construing  a  release,  to  be 
gathered  from  the  instrument  when  the  release  is  in  writing, 
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and  from  the  facts,  circumstances  and  relations  of  the  parties 
when  the  release  arises  by  operation  of  law,  evidence  being 
admissible  to  explain  ambiguities  when  necessary  in  the  con- 
struction of  a  release,  or  to  show  the  facts  relied  on  to  show 
a  release  when  it  is  not  in  writing,    p.  397. 

10.  Bills  and  Notes. — RenewcU  Note. — Release  of  Prior  Obligee. 
— Release, — Where  payee  accepted  renewal  note  with  knowl- 
edge of  the  omission  of  the  name  of  one  of  the  joint  obligees 
on  the  old  note,  surrendered  the  latter,  and  sued  on  the  renewal 
note,  the  omitted  person  was  thereby  released  from  liability  to 
the  payee,    p.  398. 

11.  Release. — Joint  Debtors. — Release  of  One. — Relations  Inter 
Se  Not  Changed. — ^Where  one  of  four  joint  debtors  is  released 
from  obligation  to  the  creditor  by  operation  of  law  because  of 
the  violation  of  instructions  given  another  joint  debtor  acting 
as  agent  of  the  remaining  two  in  the  preparation  and  delivery 
of  a  renewal  note,  by  which  the  signature  of  the  released  debtor 
was  not  obtained,  there  was  thereby  no  change  in  the  relations 
and  liabilities  of  the  four  joint  debtors  to  pay  the  joint  debt, 
as  among  themselves,    p.  398. 

12.  Novation. — Assent  of  PaHies. — Bills  and  Notes. — ^The  viola- 
tion of  instructions  by  an  agent  in  the  preparation  and  de- 
livery of  a  renewal  note,  resulting  in  the  substitution  of  a  new 
maker  and  the  omission  of  the  signature  of  one  joint  debtor 
on  the  old  notes,  without  the  knowledge  or  consent  of  the  prin- 
cipals of  such  agent,  they  not  having  consented  to  the  release 
of  such  omitted  person,  does  not  as  against  such  principals 
establish  a  novation,  since  thereto  consent  of  all  the  parties  to 
the  new  arrangement  is  necessary,    p.  399. 

18.  Payment. — Acceptance  of  Note. — Prestcmptions. — Intention 
of  Parties. — Proof. — Bills  and  Notes. — ^While  the  general  rule' 
is  that  the  acceptance  of  a  negotiable  note  is  prima  facie  pay- 
ment of  a  pre-existing  debt,  there  is  no  presumption  of  pay- 
ment from  the  acceptance  of  a  nonnegotiable  note,  and  in 
either  case  the  intention  of  the  parties  is  the  controlling  ele- 
ment, and,  when  in  issue,  may  be  ascertained  from  any  com- 
petent evidence,  either  direct  or  circumstantial,    p.  400. 

14.  Bills  and  Notes. — Negotiability. — Place  of  Pa/ymenU — 
What  Law  Determines, — The  negotiability  of  a  promissory  note 
payable  at  a  bank  in  another  state  is  determined  by  the  laws 
of  that  state,    p.  400. 

15.  evidence. — Judicial  Notice, — Laws  of  Other  States. — Pre- 
sumptions,— Bills  and  Notes. — The  courts  do  not  take  judicial 
knowledge  of  the  laws  of  another  state  relating  to  the  nego- 
tiability of  promissory  notes,  and  the  common  law  will  be  pre- 
sumed to  prevail  in  the  absence  of  pleading  and  proof,    p.  400. 
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16.  Common  Law. — Law  Merchant^-BUls  and  Notes. — The  law 
merchant  is  part  of  the  cp:umon  law,  and  governs  bills  of  ex- 
change, but  did  not,  at  common  law,  apply  to  promissory  notes, 
p.  400. 

17.  Joint  Adventuhcs. —  Joint  Obligatioru — Renewal  Note, — 
Payment. — Contribution, — ^Where  one  of  four  joint  adventurers 
did  not  join  in  a  nonnegotiable  renewal  note,  and  there  being 
no  evidence  that  it  was  accepted  as  payment,  the  debt  for 
which  the  -joint  adventurers  were  all  liable  was  not  paid  until 
another/ of  the  four  later  paid  it,  which  payment  entitled  him 
to  coivtribution.    p.  401. 

18.  Joint  Adventures. —  ContrUmtion, —  Equity, —  Contribution 
long  joint  adventurers,  after  payment  by  one  of  a  debt  in- 

by  all  in  the  joint  enterprise  is  upheld  by  the  principles 
equity,  which  looks  to  the  intent  rather  than  to  the  form, 
and  seeks  to  uphold  and  enforce  rights  and  duties  which  spring 
from  the  real  relations  of  the  parties,    p.  401. 

From  Marion  Superior  Court  (81,971) ;  John  J.  Roch- 
ford,  Judge. 

Action  by  Frank  M.  Fauvre  against  Harry  B.  Gates. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Defendant  having  died  pending  appeal,  Alfred  Bennett 
Gates,  administrator  of  his  estate,  has  been  substituted 
as  appellant.    Affirmed, 

Quincy  A.  Myers  and  Edward  E.  Gates,  for  appellant. 
Smith,  Remoter,  Hombrook  &  Smith,  and  MiUer  & 
Bowling,  for  appellee. 

Felt,  J. — Since  tlie  submission  of  this  cause,  the  orig- 
inal appellant,  Harry  B.  Gates,  died,  and  on  petition 
and  notice  Alfred  Bennett  Gates,  administrator  of  the 
estate  of  Harry  B.  Gates,  deceased,  has  been  duly  or- 
dered substituted  as  appellant  herein. 

The  suit  was  brought  by  appellee,  Frank  M.  Fauvre, 
against  Harry  B.  Gates  in  his  lifetime,  for  contribution 
on  account  of  the  payment  by  appellee  of  a  certain  sum 
of  money  for  the  payment  of  which  appellee  alleges  he 
and  said  Gates  were  jointly  liable.  From  a  judgment 
Vol.  74—25 
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in  favor  of  appellee  in  the  sum  of  $3,331  this  appeal  is 
prosecuted.  The  errors  assigrned  are  the  overruling  of 
appellant's  demurrer  to  the  complaint  and  overruling 
the  motion  for  a  new  triaL 

In  substance  the  material  averments  of  the  complaint 
are  as  follows:  Prior  to  March  13,  1906,  appellee, 
Frank  M.  Fauvre,  Harry  B.  Gates,  C.  Edgar  Elliott  and 
Percival  Moore,  engaged  in  a  joint  enterprise  to  pur- 
chase from  H.  H,  Bechtel,  August  Fabel  and  .C.  A. 
Gordon,  certain  securities  of  the  Louisville  and  Eaditem 
Railroad  Company,  owned  by  said  Bechtel,  Fabel  ^d 
Gordon.  By  agreement,  such  purchasers  were  to  d^^ 
equally  interested  in  said  securities  and  equally  liable  \ 
for  the  purchase  price  thereof.  ^ 

On  March  13,  1906,  said  purchasers  entered  into  a 
written  contract  with  Bechtel,  Fabel  and  Gordon  by 
which  they  agreed  to  pay  for  said  securities  the  sum 
of  $60,000,  of  which  amount  $20,000  was  to  be  paid  in 
cash  and  $40,000  by  notes  of  said  purchasers.  There- 
after said  purchasers  sold  to  the  Marion  Contract  and 
Construction  Company,  a  Kentucky  corporation,  cer- 
tain of  said  securities  so  purchased  as  aforesaid,  and  in 
consideration  thereof  said  corporation  assumed  the  pay- 
ment of  said  indebtedness  of  $40,000  evidenced  by  the 
notes  of  said  purchasers.  That  said  notes  were  renewed 
from  time  to  time  and  said  corporation  paid  said  in- 
debtedness, except  $13,000  of  the  principal  and  $266.41 
accumulated  interest,  for  which  amount  said  corpora- 
tion gave  its  notes  to  said  Bechtel,  Fabel  and  Gordon, 
which  notes  were  also  signed  by  said  Moore,  Elliott  and 
Fauvre.  All  prior  notes  had  also  been  signed  by  said 
Harry  B.  Gates.  The  arrangements  for  the  last  re- 
newal were  made  by  said  Moore,  and  Fauvre  signed  the 
notes  and  delivered  them  to  Moore  with  the  distinct 
understanding  and  agreement  that  the  said  Harry  B. 
Gates  should  also  sign  them  before  they  were  delivered 
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to  the  payees,  but  in  violation  of  such  agreement  said 
Moore  delivered  the  notes  without  procuring  the  signa- 
ture of  said  Gates. 

Prior  to  the  maturity  of  the  notes  said  corporation 
was  adjudged  a  bankrupt,  and  thereupon  said  Bechtel, 
Fabel  and  Gordon  brought  suit  on  said  notes  against 
said  Fauvre  and  EUiott.  Thereafter,  on  June  6,  1910, 
Fauvre  paid  the  full  amount  due  on  said  notes  in  the 
sum  of  $13,266.41  and  costs  of  suit  in  the  sum  of  $18.60. 

The  indebtedness  so  paid  was  the  residue  of  the  ob- 
ligation created  on  behalf  of  said  original  purchasers  of 
said  securities,  and  represented  in  equal  parts  the  obli- 
gation of  said  parties  on  account  of  benefits  shared 
equally  by  them. 

The  demurrer  to  the  complaint  was  for  insufficiency 
of  the  facts  alleged  to  state  a  cause  of  action. 

The  memorandum  of  objections  to  the  complaint  in 
substance  states:  (1)  That  the  contract  which  created 
the  liability  against  the  defendant  was  in  writing  and 
should  be  made  a  part  of  the  complaint;  (2)  the  prom- 
ise declared  upon  is  within  the  statute  of  frauds;  (3) 
when  defendant  refused  longer  to  become  liable  on  the 
notes,  plaintiff  should  have  refused  to  renew  them.  If 
any  liability  exists  in  plaintiff's  favor  it  is  against 
Moore. 

Appellant  has  not  attempted  to  present  in  its  briefs 
either  the  first  or  second  points  suggested  in  the  memo- 
randum,  and  the  same  are  therefore  waived. 

1-3.  However,  the  action  being  for  contribution,  it  is 
apparent  that  the  writing  is  not  the  foundation 
of  the  action,  and  that  the  complaint  does  not  proceed 
upon  the  theory  that  the  plaintiff  seeks  to  recover  upon 
a  special  promise  to  answer  for  the  debt  of  another,  but 
does  proceed  upon  the  theory  that  the  defendant  is  li- 
able upon  the  implied  obligation  to  reimburse  plaintiff 
to  the  extent  that  he  has  discharged  that  portion  of  their 
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joint  obligation  which  should  have  been  paid  by  the 
defendant.  §7462,  cl.  2,  Bums  1914,  §4904  R.  S.  1881 ; 
Houck  V.  Graham  (1886),  106  Ind.  195,  197,  6  N.  E. 
594,  55  Am.  Rep.  727;  Norris  v.  Churchill  (1898),  20 
Ind.  App.  668,  670,  51  N.  E.  104. 

The  complaint  does  not  show  that  Gates  refused  to 
renew  the  notes,  but  proceeds  upon  the  theory  that 
Moore  violated  his  instructions  in  delivering  the  notes 
without  the  signature  of  Gates,  and  that  when  Fauvre 
paid  the  debt  evidenced  by  such  notes  he  thereby  paid 
the  balance  of  the  original  debt  incurred  in  the  joint  en- 
terprise shown  by  the  averments  of  the  complaint  for 
which  Gates  was  jointly  liable  with  him.  The  aver- 
ments show  that  four  persons  entered  into  the  origmal 
joint  enterprise,  and  appellee  seeks  only  to  recover  from 
defendant  the  one-fourth  part  of  the  amount  paid  by 
Fauvre  on  account  of  the  balance  due  on  the  original 
joint  obligation.  The  complaint  is  clearly  good  as 
against  the  points  suggested  by  the  memoranda,  and  it 
therefore  follows  that  the  court  did  not  err  in  over- 
ruling the  demurrer  thereto. 

A  proper  understanding  of  the  questions  presented 
under  the  motion  for  a  new  trial  requires  us  to  notice 
the  answers  to  the  complaint.  The  first  paragraph  is 
a  general  denial.  The  second  sets  up  the  details  of  the 
transactions  and  shows  that  the  debt  of  $40,000  men- 
tioned in  the  complaint  was  assumed  by  the  Marion 
Contract  and  Construction  Company;  that  on  August 
13,  1907,  Gates  sold  all  his  stock  in  said  corporation  to 
Moore  and,  by  a  written  contract  with  Gates,  Moore 
agreed  that  he  would  take  up  and  pay  all  the  obligations 
of  said  company  on  which  Gates  was  liable  as  indorser, 
and  that  in  case  any  of  such  obligations  were  renewed 
Gates  was  "to  be  released  from  any  and  all  liability  on 
said  obligation  or  obligations" ;  that  Fauvre  knew  of  the 
sale  of  stock  by  defendant  to  Moore  as  aforesaid  when 
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the  sale  was  made  and  of  the  agreement  of  Moore  to  ^ 
protect  Gates  from  liability  as  above  stated ;  that  with 
such  knowledge  Fauvre  entrusted  the  renewal  of  said 
notes  to  Moore  without  objecting  to  such  arrangement 
and  without  notifying  Bechtel,  Fabel  and  Gordon  not 
to  accept  said  notes  without  the  signature  of  Gates 
.  thereon.  By  reason  of  the  facts  so  averred  it  is  asserted 
that  Gates  was  as  a  matter  of  law  released  from  all 
liability.  By  the  third  paragraph  appellant  set  up  an 
express  agreement  by  appellee  to  release  Gates  from  all 
liability  on  the  obligations  aforesaid. 

The  fourth  paragraph  avers  the  details  of  all  the 
transactions  and  is  drawn  on  the  theory  that  payment 
by  Fauvre  was  voluntary  and  therefore  that  no  right 
of  contribution  exists  in  his  favor.  In  addition  to  the 
facts  already  indicated  in  this  opinion,  it  is  charged  in 
the  fourth  paragraph  that  after  Gates  sold  his  stock  to 
Moore,  and  after  the  maturity  of  the  outstanding  notes 
on  which  Gates  was  liable,  Moore  secured  from  the 
payees  an  extension  of  the  time  of  payment  of  the  debt 
and  also  secured  from  Bechtel,  Fabel  and  Gordon,  a 
release  of  Gates  from  all  liability  on  such  obligations; 
that  thereafter  renewal  notes  were  given  to  said  payees, 
executed  by  said  Marion  Construction  Company  as 
principal  in  the  place  of  Moore,  and  with  Moore  as  an 
indorser  in  the  place  of  Gates,  and  with  the  signatures 
of  both  Fauvre  and  Elliott  thereon ;  that  neither  Fauvre 
nor  Elliott  knew  that  Gates  was  to  be  so  released  and 
did  not  consent  thereto,  but  executed  said  renewal  notes 
as  indorsers  or  sureties  with  the  understanding  that 
Gates  was  in  like  manner  to  join  in  the  execution  of  the 
notes  with  them;  that  said  notes  were  delivered  and 
accepted  by  said  payees  without  the  signature  of  Gates 
thereon,  in  full  acquittance  and  satisfaction  of  the 
amount  due  upon  the  former  notes  for  which  the  notes 
so  executed  without  the  signature  of  Gates  were  given 
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as  renewals ;  that  thereby  Fauvre  and  Elliott  were  re- 
leased from  any  and  all  liability ;  that  suit  was  brought 
by  said  payees  upon  said  notes  in  the  circuit  court  of 
the  United  States  against  Fauvre  and  Elliott ;  that  said 
defendants  filed  separate  answers  in  said  case  in  which 
they  averred  the  facts  aforesaid  to  show  that  they  were 
released  from  all  liability  on  said  notes;  that  such  an- 
swers were  held  good,  and  thereafter,  notwithstanding 
such  fact,  Fauvre  voluntarily  compromised,  adjusted 
and  paid  the  said  debt,  claim  and  notes  to  said  Bechtel, 
Fabel  and  Gordon. 

The  evidence  is  conflicting  as  to  whether  there  was  an 

express  agreement  to  release  Gates  as  alleged  in  the 

third  paragraph  of  answer.    In  such  situation 

4.  the  finding  of  the  trial  court  is  binding  and  con- 
clusive on  appeal,  and  we  shall  giye  no  further 
consideration  to  the  question. 

Two  main  propositions  remain  for  our  consideration, 
viz.:  (1)  Did  the  assumption  of  the  debt  by  the  con- 
struction company  and  the  subsequent  acceptance  of  re- 
newal notes,  without  the  signature  of  Gates,  executed  as 
alleged  in  the  second  paragraph  of  answer,  in  law,  oper- 
ate as  a  release  of  Gates  from  all  liability?  (2)  Was 
Fauvre  legally  bound  for  the  debt  paid  by  him,  or  was 
such  payment  purely  voluntary  on  his  part  ?  Appellant 
makes  aflirmative  answer  to  each  of  such  questions,  and 
appellee  contends  that  the  undisputed  facts  of  the  case, 
under  the  law,  compel  a  negative  answer  to  each  ques- 
tion. 

The  material  facts  averred  in  the  second  paragraph 
of  answer  are  not  seriously  controverted,  but  appellant 
and  appellee  differ  widely  as  to  their  legal  effect.  The 
undisputed  evidence  also  shows  that  the  Marion  Con- 
tract and  Construction  Company  was  a  corporation  duly 
organized  under  the  laws  of  Kentucky ;  that  prior  to  the 
sale  of  stock  by  Gates  to  Moore  all  the  stock  of  said 
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company,  amounting  to  $100,000,  was  held  in  equal 
amounts  by  Gates,  Elliott,  Moore  and  Fauvre ;  that  after 
the  aforesaid  sale  to  Moore  a  Mr.  Netherland  was  asso- 
ciated with  Moore ;  that,  in  the  contract  between  Gates 
and  Moore,  Netherland  was  named  as  a  third  party,  or 
guarantor  for  Moore  to  Gates,  for  the  faithful  perform- 
ance of  the  provisions  of  such  contract ;  that  Netherland 
thereafter  took  the  place  of  Gates  in  certain  transac- 
tions, and  in  the  execution  of  certain  notes  connected 
with  the  business  of  the  construction  company,  which 
facts  were  known  to  Mr.  Fauvre;  that  the  notes  for 
$40,000  due  Bechtel,  Fabel  and  Gordon,  were  executed 
by  Moore  as  principal  and  indorsed  by  Gates,  Fauvre 
and  Elliott,  but  with  the  express  agreement  between 
them  that  each  of  said  four  persons  should  be  equally 
liable  for  the  debt ;  that  some  subsequent  renewals  were 
executed  in  the  same  manner,  and  in  some  instances  all 
four  signed  the  renewal  notes  as  principals ;  that  Moore 
at  all  times  had  charge  of  arranging  for  renewals  and 
the  execution  of  notes  for  that  purpose;  that  Gates 
joined  in  all  renewals  to  Bechtel,  Fabel  and  Gordon,  ex- 
cept the  last,  which  were  the  notes  in  controversy  paid 
by  Fauvre. 

The  name  of  the  construction  company  was  not  on 
any  of  such  renewal  notes  except  the  last,  and  was  not 
on  these  notes  when  the  same  were  signed  by  Fauvre 
and  Elliott.  Fauvre  did  not  know  that  the  notes  signed 
by  the  construction  company  as  principal  and  by  Moore, 
Elliott  and  himself  as  indorsers,  had  been  so  executed 
when  the  same  were  delivered  to  Bechtel,  Fabel  and 
Gordon  by  Moore,  nor  did  he  ascertain  such  to  be  the 
fact  until  suit  was  brought  on  the  notes  in  the  circuit 
court  of  the  United  States.  When  Fauvre  and  Elliott 
signed  the  last  renewal  notes  in  November,  1907,  no 
other  names  than  theirs  and  Moore's  were  on  such  notes, 
and  the  same  were  given  to  Moore  with  instructions  by 
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Elliott  and  Fauvre  to  secure  the  other  or  fourth  name 
as  indorser  before  delivering  the  notes  to  the  payees 
and  taking  up  the  old  notes.  Fauvre  and  Elliott  did 
not  know  Moore  intended  to  have  the  construction  com- 
pany sign  the  notes  and  leave  Gates'  name  off,  and 
would  not  have  delivered  the  notes  to  Moore  had  they 
known  he  intcinded  so  to  do.  Moore  was  president  of 
the  construction  company.  In  August,  1907,  Gates  sold 
all  his  stock  in  the  construction  company  to  Moore,  and 
on  August  17,  1907,  he  sold  all  of  his  preferred  stock 
in  the  Louisville  and  Eastern  Railroad  Company  to 
Fauvre  and  l^Uiott,  both  of  which  transactions  were 
prior  to  the  time  of  the  execution  of  the  last  renewal 
notes  paid  by  Fauvre.  The  notes  were  so  paid  on  June 
6,  1910,  in  the  sum  of  $13,484.61. 

While  the  evidence  shows  that  the  construction  com- 
pany assumed  the  debt  of  $40,000,  it  also  shows  that 

Gates,  Moore,  Elliott  and  Fauvre  owned  all  the 
5.    stock  of  the  company,  and  that  it  was  organized 

in  conformity  with  and  as  a  part  of  their  original 
plan,  and  was  a  part  of  the  means  by  which  they  sought 
to  carry  out  their  joint  adventure.  While  it  is  shown, 
as  averred  in  the  second  paragraph  of  answer,  that 
Fauvre  knew  of  the  purchase  of  Gates'  stock  in  the  com- 
pany by  Moore  and  of  Moore's  agreement  to  release 
Gates  or  save  him  from  loss  as  indorser  on  the  out- 
standing notes  which  the  construction  company  had 
assimied  and  agreed  to  pay,  yet  the  evidence  does  not 
conclusively  show  that  Fauvre  ever  agreed  or  consented 
to  the  release  of  Gates,  and  wholly  fails  to  show  any 
consideration  moving  to  Fauvre  for  such  alleged  re- 
lease,  for  as  between  Gates  and  his  co-obligors,  other 
than  Moore,  the  contract  of  sale  afforded  no  considera- 
tion for  the  release  of  Gates  and  did  not  change  their 
existing  relations  or  obligations.  If  we  should  hold  that 
there  is  evidence  tending  to  show  each  of  the  facts  of 
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consideration  and  consent,  or  that  there  is  evid^ce 
from  which  such  ultimate  facts  may  be  inferred,  such 
holding  would  not  justify  a  reversal  of  the  judgment, 
for  the  finding  of  the  trial  court  is  a  finding  against  the 
existence  of  such  facts,  and  is  conclusive  on  appeal. 
The  assumption  of  the  debt  by  the  construction  com- 
pany and  the  execution  and  acceptance  of  the  renewal 
notes  paid  by  Fauvre,  as  averred  in  the  second  para- 
graph of  answer,  did  not  in  law  release  Gates  from  his 
original  obligation  in  so  far  as  his  co-obligors  were  con- 
cerned. Moore's  liability  to  Gates  under  his  contract  of 
sale  is  not  involved  in  this  proposition. 

The  defense  set  up  under  the  second  paragraph  of 
answer  fails  because  it  is  devoid  of  a  valid  consideration 
for  the  alleged  release  of  Gates.  Were  the  sufficiency 
of  the  answer  before  us,  we  should  be  compelled  to  hold 
it  insufficient  in  law  for  want  of  a  consideration  for 
the  alleged  release  of  Gates.  The  finding  of  the  court 
as  to  the  second  paragraph  of  answer  is  sustained  by 
sufficient  evidence  and  is  in  effect  a  finding  that  the 
defense  set  up  in  that  paragraph  of  answer  fails  because 
the  evidence  does  not  prove  a  consideration  for  the  re- 
lease of  "Gates,  and  likewise  fails  to  show  the  consent 
of  Fauvre  to  such  release,  both  of  which  are  ultimate, 
material  facts,  essential  to  the  maintenance  of  such  al- 
leged defense  of  release.  Neither  the  facts  pleaded 
nor  the  evidence  show  a  novation.  Davis  V.  Hardy 
(1881),  76  Ind.  272,  274;  Pope  V.  Vajen  (1889),  121 
Ind.  317,  320,  22  N.  E.  308,  6  L.  R.  A.  688 ;  Jeffries  V. 
Lamb  (1880),  73  Ind.  202,  207;  Kelso  V.  Fleming 
(1885),  104  Ind.  180,  182,  3  N.  E.  830;  McClellan  V. 
Robe  (1884),  93  Ind.  298,  301;  Ditmxir  V.  West  (1893), 
7  Ind.  App.  637,  639,  35  N.  E.  47 ;  Gates  v.  Seagraves 
(1914),  56  Ind.  App.  486,  488,  105  N.  E.  594;  Walls  V. 
Baird  (1883),  91  Ind.  429,  433;  34  Cyc  1045-1050. 

The  averments  of  the  fourth  paragraph  of  answer  as 
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to  the  suit  on  the  notes,  the  answers  filed  to  the  com- 
plaint, the  rulings  of  the  court  holding  the  answers  good, 
the  subsequent  dismissal  of  the  suit  and  payment  of  the 
debt  by  Fauvre  are  not  controverted,  but  are  admitted 
to  be  substantially  as  alleged.  The  evidence  also  shows 
that  after  the  payees  had  received  the  last  renewal  notes, 
on  November  22,  1907,  H.  H.  Bechtel,  one  of  such 
payees,  wrote  Mr.  Moore  from  Cincinnati,  addressing 
him  at  Louisville,  Kentucky,  as  follows: 

"Dear  Sir : 

Returning  from  an  absence,  I  find  your  favor  of 
the  15th  inst.  enclosing  notes  as  stated.  I  see  you 
have  substituted  another  name  for  Mr.  Gates,  left 
off.  I  enclose  herewith  order  for  Third  National 
Bank  your  city  to  deliver  to  you  the  notes  held  by 
them  for  collection. 

"Yours  Truly, 

"H.  H.  Bechtel." 

The  original  debt  of  $40,000  to  Bechtel,  Fabel  and 
Gordon  was  paid  by  the  construction  company  except 
the  amount  evidenced  by  the  last  renewal  notes,  which 
were  paid  by  Fauvre  under  the  circumstances  shown 
above. 

Appellee  contends  that  the  facts  in  this  case  show  that 
Fauvre  was  still  liable  on  the  renewal  notes,  notwith- 
standing the  payees  accepted  them  knowing  Gates'  name 
had  been  left  off,  and  that,  notwithstanding  the  ruling 
of  the  United  States  Circuit  Court  on  such  answers,  a 
trial  would  have  developed  in  that  court  substantially 
the  same  facts  as  those  found  sufficient  in  the  trial  of 
the  case  at  bar. 

By  trusting  Moore  to  secure  the  other  signature  and 

to  deliver  the  renewal  notes  to  the  payees,  Fauvre  and 

Elliott  made  him  their  agent,,  and  as  between 

6.  them  and  the  payees  they  were  bound  by  his  sub- 
sequent acts  in  relation  to  such  notes,  notwith- 
standing the  violation  of  his  instructions,  since  there  is 
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no  evidence  tending  to  show  that  the  payees  had  any 
knowledge  or  notice  of  the  instructions  given  Moore  or 
his  violation  thereof.  Whitcomb  V.  MiUer  (1883),  90 
Ind.  884;  Galvin  V.  Syfers  (1899),  22  Ind.  App.  43,  46, 
52  N.  E.  96;  Johnson  v.  Harrison  (1912),  177  Ind.  240, 
250,  97  N.  E.  930,  39  L.  R.  A.  (N.  S.)  1207;  Bobbit  V. 
Shryer  (1880),  70  Ind.  513,  516. 

But  the  undisputed  evidence  shows  that  the  payees 
accepted  the  renewal  notes  executed  in  November,  1907, 
long  after  the  maturity  of  the  notes  for  which  they  were 
given  as  renewals,  with  knowledge  of  the  facts  that  the 
construction  company  was  the  principal  on  such  notes 
and  that  Gates,  one  of  the  indorsers  of  the  former  notes 
and  all  previous  notes  executed  to  them,  had  not  joined 
in  the  execution  of  such  renewal  notes.  The  evidence 
also  shows  without  controversy  that  notwithstanding 
such  information  the  payees  voluntarily  surrendered  to 
Moore  the  notes  on  which  Gates  was  liable,  and  that, 
upon -failure  of  the  principal  to  pay  the  notes  at  matur- 
ity, the  payees  instituted  suit  thereon  in  the  circuit  court 
of  the  United  States  against  Fauvre  and  Elliott,  and 
that  thereafter  the  amount  due  on  such  notes  was  paid  ' 
by  appellee,  without  a  judgment  having  been  rendered 
against  him. 

Appellant  contends  that  these  facts  authorize  no  other 
inferences  or  conclusions  other  than  the  ultimate  facts 
that  the  payees  of  said  notes  accepted  the  last  renewal 
notes  in  full  payment  and  satisfaction  of  the  debt  evi- 
denced by  the  notes  surrendered  as  aforesaid ;  that  they 
thereby  released  Gates  from  liability  upon  the  joint  ob- 
ligation into  which  he  had  entered,  and  that  such  re- 
lease, in  law,  operated  likewise  as  an  absolute  release 
of  Fauvre  and  Elliott  from  all  liability  to  such  payees. 

Appellee  contends  that  the  facts  above  set  out  do  not 
evidence  a  release  of  Gates  from  the  original  joint  ob- 
ligation to  which  he  was  a  party ;  that  notwithstanding 
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the  surrender  of  the  notes  on  which  Gates  was  jointly 
liable  with  the  other  indorsers,  and  the  acceptance  of 
the  renewal  notes  as  aforesaid,  the  payees  could  have 
sued  and  recovered  upon  the  original  joint  obligation 
to  which  Gates  was  a  party;  that  at  most  the  facts 
only  evidence  an  intention  not  to  sue  Gates,  which  in 
law  cannot  operate  to  release  the  other  joint  obligors. 
A  release  is  a  discharge,  under  seal  or  by  contract,  of 
an  existing  obligation  or  right  of  action  by  the  person 
in  whom  the  obligation  or  right  of  action  is 

7.  vested  to  the  person  so  obligated  or  against  whom 
such  right  of  action  might  be  enforced.    It  is  a 

contract,  and  when  not  under  seal  must  be  shown  to 
be  supported  by  a  sufficient  consideration.  Such  con- 
sideration may  be  some  detriment  to  the  releasee,  or 
some  benefit  to  the  releasor  moving  from  the  releasee, 
or  from  some  one  in  his  behalf.  A  consideration  mov- 
ing from  a  third  person  on  behalf  of  the  releasee  to  the 
releasor,  or  from  the  releasee  to  a  third  person  at  the 
request  or  by  the  acquiescence  of  the  releasor  is  as  ade- 
quate as  a  consideration  moving  directly  from  the  re- 
leasee to  the  releasor.  Where  the  consideration  or 
arrangement  out  of  which  the  consideration  arises  is 
of  such  a  character  that  it  requires  the  exercise  of  judg- 
ment to  determine  its  value,  and  the  parties,  uninflu- 
enced by  fr^ud  or  deception,  have  determined  its 
sufficiency,  courts  will  not  review  their  decision.  Gates 
V.  Seagraves,  supra;  34  Cyc  1042, 1048, 1050 ;  24  Am.  and 
Eng.  Ency.  Law  283,  287. 

The  absolute  release  of  one  of  several  joint  debtors  by 

the  payee  of  the  obligation  operates  as  a  release  of  all 

of    such    joint    obligors.     Thomas    V.     Wilson 

8.  (1842),  6  Blackf.  20Z\'Paul  V.  Logansport  Nat 
Bank    (1877),   60   Ind.   199,   201;   Stockton  V. 

Stockton  (1872) ,  40  Ind.  225,  227 ;  Aylesworth  v.  Brovm 
(1869),  31  Ind.  270,  276;  34  Cyc  1080-1084;  24  Am. 


NOVEMBER  TERM,  1920.  S97 

Gates,  Admr.,  v.  Fauvre — 74  Ind.  App.  382. 

and  Eng.  Ency.  Law  803,  804;  1  Parsons,  Notes  and 
Bills  247. 

A  release  being  a  contract,  the  primary  rule  of  con- 
struction is  that  the  intention  of  the  parties  must  gov- 
ern.   The  intention  is  to  be  gathered  from  the 
9.    instrument  when  the  release  is  in  writing,  and 
from  the  facts,  circumstances  and  relations  of 
the  parties  when  the  release  relied  upon  arises  by  oper- 
ation of  law.    To  enable  the  court  to  properly  construe 
a  release  where  it  is  ambiguous,  extrinsic  evidence  is 
admissible  to  explain  the  circimistances  under  which  it 
was  executed,  or  the  facts  and  transactions  relied  upon 
to  show  the  release,  when  it  is  not  evidenced  by  a  writ- 
ten instrument.    34  Cyc  i075 ;  24  Am.  and  Eng.  Ency. 
Law  290;  Rowe  V.  Rand  (1887),  111  Ind.  206,  211,  12 
N.  E.  377 ;  Walls  v.  Baird,  supra. 

To  avoid  hardships  and  inequitable  results  not  in- 
tended by  the  parties,  courts  in  some  instances  have  con- 
strued ambiguous  releases  as  agreements  not  to  sue  the 
party  released,  and  refused  to  give  to  such  instruments  or 
arrangements  the  effect  of  releasing  other  joint  obligors. 
In  some  instances  agreements  not  to  sue  one  of  several 
joint  obligors  at  any  time  have  been  given  the  effect  of 
an  absolute  release  of  such  obligor,  with  the  results  at- 
tendant upon  such  release.  Such  phases  of  the  doctrine 
of  release  or  agreements  not  to  sue  have  not  been  passed 
upon  by  the  courts  of  Indiana,  but  the  decisions  of  this 
state  are  in  accord  with  the  generally  prevailing  doc- 
trine which  emphasizes  the  importance  of  ascertaining 
and  following  the  intention  of  the  parties  when  it  can 
be  done  without  violence  to  the  language  employed 
where  the  alleged  agreement  is  in  writing,  or  without 
disregarding  the  plain  intention  of  the  parties,  at  the 
time  of  the  transactions  involved,  as  evidenced  by  their 
conduct  in  relation  thereto.  Aylesworth  V.  Brovm, 
supra;  Walls  V.  Baird,  supra;  34  Cyc  1084 ;  24  Am.  and 
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Eng.  Ency.  Law  292,  293;  1  Parsons,  Notes  and  Bills 
250;  Line  &  Nelson  V.  Nelson  &  SmaUey  (1876),  38  N. 
J.  L.  358,  360;  Parmelee  V.  Lawrence  (1867),  44  111. 
405,  413. 

Applying  these  principles  of  law  to  the  facts  alleged  ^ 
in  the  fourth  paragraph  of  answer  and  the  undisputed 

evidence,  it  appears  without  question  that  Moore 
10.   intended  to  secure  the  release  of  Gates  from  all 

liability  as  indorser  on  the  notes  held  by  Bechtel, 
Fabel  and  Gordon.  The  payees  accepted  from  him  the 
notes,  executed  in  November,  1907,  by  the  construction 
company  as  principal,  Moore  being  president  of  the  com- 
pany, and  by  Moore,  Fauvre  and  Elliott  as  indorsers, 
without  the  signature  of  Gates  appearing  thereon.  The 
evidence  also  shows,  without  controversy,  that  the 
change  in  parties  was  known  to  the  payees,  and  that 
they  voluntarily  surrendered  the  notes  on  which  Gates 
was  liable  for  the  notes  which  he  did  not  execute,  and 
that  upon  default  in  payment  they  instituted  suit  upon 
the  notes  so  accepted  by  them.  These  facts  show  that 
the  payees  cooperated  with  Moore,  and  so  far  as  their 
interests  are  concerned  did  release  Gates  from  liability 
on  the  ijotes  payable  to  them.  It  follows  that  the  only 
light  of  action  of  such  payees  was  upon  the  notes  held 
by  them. 

But  it  does  not  necessarily  follow  from  such  facts  that 
Fauvre  and  Elliott  were  likewise  relieved  from  all  liabil- 

ity,  or  that  Fauvre's  payment  of  the  debt  was 
6, 11.  voluntary  and  gave  him  no  right  of  contribution. 

The  release  of  Gates  resulted  from  Moore's 
violation  of  the  instructions  given  him  by  Fauvre  and 
Elliott  and  the  acceptance  of  the  renewal  notes  and  the 
surrender  of  the  old  notes  by  the  payees.  The  implied 
authority  of  Moore,  as  agent  of  Fauvre  and  Elliott,  in 
the  absence  of  notice  to  or  knowledge  on  the  part  of  the 
payees  to  the  contrary,  was  sufficient  to  bind  Fauvre 
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and  Elliott  by  his  acts  in  delivering  the  notes  signed  by 
them,  in  so  far  as  their  liability  to  the  payees  is  involved. 
While  he  in  fact  had  no  such  authority,  they  were  re- 
sponsible for  his  apparent  authority,  and  up  to  the  point 
of  the  delivery  to  the  payees  of  the  notes  so  signed  as 
aforesaid  the  transaction  was  in  law  the  same  as  if 
Fauvre,  Moore  and  Elliott  had  acted  jointly  and  had 
personally  delivered  the  notes  to  the  payees. 

But  Moore  had  no  authority  from  Fauvre  and  Elliott, 
either  express  or  implied,  to  release  Gates,  or  to  change 
the  existing  relations  between  them.  Their  relations 
and  liabilities  were  fixed  by  what  had  previously  trans- 
pired, and  could  not  be  changed  without  the  consent  of 
all  the  parties  either  expressed  or  implied.  They  were 
jointly  liable  for  the  debt  evidenced  by  the  several  notes 
executed  to  Bechtel,  Fabel  and  Gordon,  and  the  accept- 
ance of  the  last  renewal  notes  by  the  payees,  under  the 
circumstances  shown,  did  not  change  the  relation  or 
liability  of  Fauvre,  Elliott  and  Gates  as  between  them- 
selves. Davis  V.  Hardy rsupra;  Bristol  Milling,  etc.,  Co. 
V.  Probasco  (1878),  64  Ind.  406,  413;  Clark  V.  Billings 
(1877),  59  Ind.  508,  509;  Todd  v.  Oglebay  (1902),  158 
Ind.  595,  599,  64  N.  E.  32. 

The  evidence  conclusively  shows  that  Fauvre  and  El- 
liott did  not  know  that  Gates'  name  was  left  off  the  notes 
and  that  the  construction  company  had  signed 

12.  the  notes  as  principal.  Fauvre  and  Elliott  there- 
fore did  not  consent  to  the  release  of  Gates,  the 
substitution  of  the  construction  company  as  principal, 
or  to  the  surrender  of  the  old  notes  under  the  conditions 
shown,  and  are  only  bound  to  the  extent  of  the  implied 
authority  given  Moore  to  act  as  their  agent.  Consent 
of  all  the  parties  to  the  new  arrangement  is  not  shown, 
and  it  therefore  does  not  amount  to  a  novation.  Bristol 
Milling,  etc.,  Co.  v.  Probasco,  supra;  Rusk  V.  Gray 
(1882),  83  Ind.  589,  591;  McClellan  v.  Robe,  supra. 
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The  general  rule  is  that  the  acceptance  of  a  note,  ne- 
gotiable under  the  law  merchant,  is  prima  facie  payment 
of  a  pre-existing  debt,  though  the  parties  may 

13.  by  contract  provide  otherwise.  The  acceptance 
of  a  nonnegotiable  note  is  not  presumed  to  be 
pajnnent  of  a  pre-existing  debt,  and  is  not  of  itself  evi- 
dence of  payment,  though  it  may  be  shown  to  have  been 
so  intended  and  accepted.  The  intention  of  the  parties 
is  the  controlling  element,  and  when  the  question  is  in 
issue  such  intention  may  be  ascertained  from  any  com- 
petent evidence  either  direct  or  circumstantial.  State, 
ex  rel.  v.  Adxims  (1918),  187  Ind.  165,  118  N.  E.  680; 
Scott  V.  Edgar  (1902),  159  Ind.  38,  41,  63  N.  E.  452; 
Bradway  v.  Groenendyke  (1899),  153  Ind.  508,  511,  55 
N.  E.  434;  Nixon  V.  Beard  (1887),  111  Ind.  137,  141, 
12  N.  E.  131 ;  Teal  V.  Spangler  (1880) ,  72  Ind.  380,  382 ; 
Jeffries  v.  Lamb,  supra. 

The  renewal  notes  in  controversy  were  executed  in 
November,  1907,  and  were  payable  at  the  Third  Na- 
tional Bank  of  Louisville,  Kentucky.  Not  being  pay- 
able at  a  bank  in  the  State  of  Indiana,  they  are  not 
negotiable  under  the  statutes  of  this  state,  then  in  force. 
§9076  Bums  1914,  §5506  R.  S.  1881;  §9089b7  Bums 
1914,  Acts  1913  p.  120  et  seq. 

Whether  such  notes  are  negotiable  under  the  law 
merchant  of  the  State  of  Kentucky  does  not  appear. 
Being  payable  at  a  bank  in  that  state,  their  ne- 
14-16.  gotiability  is  determined  by  the  laws  of  that 
state.  What  the  laws  of  that  state  are  on  the 
subject  cannot  be  legitimately  known  in  this  case,  for 
the  reason  that  the  court  does  not  take  judicial  knowl- 
edge of  such  laws,  and  the  same  have  neither  been 
pleaded  nor  proved,  which  would  be  necessary  to  prop- 
erly bring  them  before  this  court.  In  this  situation  we 
must  presume  that  the  common  law  prevails  in  Ken- 
tucky.    "The  lex  mercatoria,  the  law  merchant,  is  a  part 
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of  the  common  law,  and  governs  bills  of  exchange, 
*  *  *  but  the  lex  mercatoria  did  not,  at  common 
law,  apply  to  promissory  notes."  Patterson  v.  CarreU 
(1877),  60  Ind.  128,  130,  131;  Mix  V.  State  Bank 
(1859),  13  Ind.  521;  Hunt  V.  Standart  (1860),  15  Ind. 
33,  34,  77  Am.  Dec.  79;  Ray  V.  Baker  (1905),  165  Ind. 
74,  89,  74  N.  E.  619 ;  Midland  Steel  Co.  v.  Citizens  Nat 
Bank  (1904),  34  Ind.  App.  107, 113,  72  N.  E.  290. 

For  the  purposes  of  this  case,  at  least,  it  follows  that 

the  renewal  notes  in  controversy  are  not  negotiable 

under  the  law  merchant.    The  acceptance  of  such 

17.  notes  is  not  evidence  of  payment  of  the  pre- 
existing debt  for  which  the  notes  were  given. 

There  is  no  evidence  tending  to  show  that  they  were 
intended  as  pa3anent  of  the  debt.  Such  being  the  case, 
the  presumption  prevails  that  they  were  not  intended  as 
pajonent  of  the  pre-&isting  debt.  It  follows,  therefore, 
that  the  debt  for  which  Gates  was  jointly  liable  was  not 
paid  until  Fauvre  paid  it.  When  Fauvre  paid  the  debt 
his  right  of  contribution  was  complete  against  Gates. 
But,  independent  of  the  question  of  the  negotiability 
of  the  notes,  we  think  Fauvre's  right  of  subrogation  is 
upheld  by  the  principles  of  equity  applicable  to 

18.  the  case.    Equity  regards  that  as  done  which  as 
a  matter  of  right  and  justice  should  have  been 

done.  Gates  had  participated  in  the  joint  enterprise 
with  Fauvre,  Elliott  and  Moore  up  to  the  time  of  the 
execution  of  the  last  renewal  notes.  He  should  have 
signed  those  notes,  or  by  due  consent  of  all  the  inter- 
ested parties  obtained  a  legal  discharge  from  liability. 
There  is  no  room  for  doubt  in  this  case  that  it  was  the 
original  intent  of  the  four  persons  above  named  to  as- 
sume equal  parts  of  the  burdens  and  liabilities  of  their 
joint  enterprise,  and  to  enjoy  equal  benefits  derived 
therefrom.  The  deal  which  Gates  made  with  Moore 
Vol.  74—26 
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did  not  change  his  relations  to  his  other  joint  obligors. 
Equity  looks  to  the  intent,  rather  than  to  the  form.  It 
takes  into  account  substance  and  facts,  and  disregards 
mere  appearances  or  external  forms,  and  seeks  to  up- 
hold and  enforce  rights  and  duties  which  spring  from 
the  real  relations  of  the  parties.  1  Pomeroy,  Equity 
Juris.  (3d  ed.)  §§363,  364,  365,  368,  378,  380. 

Contribution  originated  in  equity  and  is  based  on  nat- 
ural justice.  It  is  generally  held  not  to  rest  upon  con- 
tract expressed  or  implied.  It  applies  where  equity  be- 
tween the  parties  requires  equality  of  burden.  It  is 
the  mode  by  which  equity  compels  the.  ultimate  dis- 
charge of  a  debt  by  the  one  who  as  a  matter  of  right 
should  pay  it.  Sheldon,  Subrogation  (2d  ed.)  §§1,  11; 
1  Pomeroy,  Equity  Juris.  (3d  ed.)  §§405,  409. 

Text-writers  and  many  decisions  of  this  court  and  of 
our  supreme  court  have  declared  \he  principle  broad 
enough  to  include  every  instance  in  which  one  party, 
not  a  mere  volunteer,  pays  a  debt  for  another,  who  was 
primarily  liable  therefor,  and  which  in  equity  and  good 
conscience  the  latter  should  have  paid.  When  equity  is 
invoked  it  brushes  aside  mere  forms  and  technicalities 
and  pursues  the  actual  relations  of  the  parties  to  the 
final  culmination  thereof,  and  determines  liability,  or 
freedom  therefrom,  according  to  the  principles  of  right 
and  justice  between  the  parties.  He  who  seeks  the  aid 
of  equity  must  do  equity  and  come  into  court  with  clean 
hands.  The  undisputed  fact  is  that  Fauvre  paid  the 
whole  debt  for  which  the  four  joint  adventurers  were 
liable.  Had  the  debt  been  paid  by  them  at  the  time  of 
the  last  renewal  as  between  the  original  obligors,  each 
should  have  paid  the  one-fourth  thereof.  Gates  has 
only  been  held  liable  for  one-fourth  part  of  the  amount 
of  that  debt,  and  he  therefore  cannot  complain  of  the 
amount  if  liable  at  all.  As  above  shown,  Fauvre  was 
legally  liable  to  the  payees  of  the  last  renewal  notes. 
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He  was  not  therefore  a  mere  volunteer  when  he  paid 
the  debt  evidenced  by  those  notes.  Fauvre  had  never 
consented  to  the  release  of  Gates,  nor  had  he  received 
any  consideration  for  his  alleged  release.  He  did  noth- 
ing to  place  Gates  in  a  position  of  disadvantage.  Gates 
remained  in  the  same  relative  position  as  to  Fauvre  and 
Elliott  that  he  assumed  when  they  entered  upon  their 
joint  enterprise. 

Gates  was  not  misled  or  deceived  by  what  was  done. 
Fauvre's  mere  knowledge  of  Moore's  contract  with 
Gates  to  save  him  harmless  by  reason  of  his  indorsement 
of  outstanding  notes  could  not  bind  him.  Gates  is  not 
in  a  position  to  base  any  claim  of  hardship  on  the  ex- 
tension of  time  secured  after  he  sold  his  stock  and  made 
his  contract  with  Moore,  for  in  that  contract  he  con- 
templated extensions  of  time  on  the  notes  on  which  he 
was  indorser,  and  also  sought  to  further  protect  himself 
by  the  guaranty  contract  of  Mr.  Netherland. 

The  contract  provides : 

"That  all  obligations  of  the  Marion  Contract  and 
Construction  Company  on  which  the  said  party  of 
the  first  part  is  liable  as  endorser  are  to  be  taken 
up  and  paid  by  the  party  of  the  second  part,  and 
if  any  of  said  obligations  at  any  maturity  thereof 
shall  be  renewed  by  the  party  of  the  second  part, 
then  in  that  event  the  name  of  the  party  of  the 
first  part  is  to  be  released  from  any  and  all  liabil- 
ity on  said  obligation  or  obligations." 

Gates  did  not  by  such  contract  with  Moore  and  Neth- 
erland take  himself  out  of  the  realm  of  possible  liabil- 
ity, for  in  the  event  the  construction  company  failed  to 
pay,  and  both  Moore  and  Netherland  failed  to  make 
good  their  obligations  to  him,  his  situation  and  relation 
remained  unchanged,  except  as  to  the  right  of  action 
against  Moore  and  Netherland  accruing  to  him  by  rea- 
son of  the  aforesaid  contract. 

'^o  release  Gates  from  all  liability  under  such  circum- 
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stances  would  be  inequitable.  The  parties  originally 
assumed  equal  parts  of  the  burden,  and  there  is  nothing 
to  indicate  that  they  did  not  share  equally  in  the  bene- 
fits of  their  joint  enterprise. 

In  view  of  the  facts  of  this  case  and  the  finding  of 
the  court,  we  cannot  hold  as  a  matter  of  law  that  the 
pajonent  made  by  Fauvre  was  voluntary,  or  that  Gates 
was  discharged  from  all  liability  by  the  acceptance  of 
the  renewal  notes  under  tiie  circumstances  above  shown. 
Thompson  V.  Connecticut,  etc.,  Ins,  Co.  (1894),  139  Ind. 
325,  344,  346,  38  N.  E.  796 ;  Morris  V.  ChurchiU,  supra; 
Nelson  v.  McKee  (1913),  53  Ind.  App.  344,  348,  99  N. 
E.  447,  101  N.  E.  651,  and  cases  cited ;  American  Fidel- 
ity Co.  V.  East  Ohio,  etc.,  Co.  (1913),  53  Ind.  App.  335, 
340,  101  N.  E.  671;  MoHgage  Trust  Co.  V.  Moore 
(1898),  150  Ind.  465,  478,  50  N.  E.  72;  Warford  V. 
Hankins  (1898),  150  Ind.  489,  493,  50  N.  E.  A68;Dessar 
V.  King  (1887),  110  Ind.  69,  72,  10  N.  E.  621;  Cook  V. 
Cook  (1884),  92  Ind.  398,  401;  Binford  V.  Adams 
(1885),  104  Ind.  41,  42,  3  N.  E.  753;  III  Pomeroy, 
Equity  Juris.  §§1418-1419;  37  Cyc  363  et  seq.;  27  Am. 
and  Eng.  Enc.  Law  p.  202  et  seq. 

Other  questions  suggested  are  not  of  controlling  im- 
portance. 

.  The  decision  of  the  court  is  sustained  by  sufficient  evi- 
dence. The  case  seems  to  have  been  fairly  tried  on  its 
merits  and  a  correct  result  reached. 

No  intervening  error  affecting  any  substantial  right 
of  appellant  has  been  shown. 

Judgment  affirmed. 

Ibach,  C.  J.,  Batman,  P.  J.,  Caldwell  and  Hottel,  JJ., 
concur.     Dausman,  J.,  dissents. 
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Hale  v.  Hale  et  al. 

[No.  10,107.     Filed  April  2,  1920.     Rehearing  denied  June  16, 
1920.    Transfer  denied  December  15,  1920.] 

1.  Principal  and  Agent. — Scope  of  Agency. — Deternunation, — 
Where  one  claiming  to  be  the  beneficiary  of  a  life  insurance 
policy  gave  it  to  an  agent  to  be  delivered  by  him  to  insurer 
to  secure  a  loan,  the  extent  or  scope  of  the  agency  and  the 
authority  of  the  agent  is  to  be  determined,  not  from  a  par- 
ticular conversation,  statement  or  declaration,  but  from  the 
entire  transaction  between  the  several  parties,  the  circum- 
stances surrounding  th^n,  their  relations  to  each  other,  and 
their  conduct  with  reference  to  the  subject-matter  of  the  con- 
tract,   p.  414. 

2.  Principal  and  Agent. —  Agency, —  Proof. —  Competency  of 
Agent  as  a  Witness. — ^An  agent  is  always,  if  otherwise  com- 
petent, a  competent  witness  to  establish  the  fact  of  agency, 
p.  415. 

3.  Principal  and  Agent. — Scope  of  Agency. — Evidence. — Let- 
ters  Between  Interested  Parties. — ^In  an  action  involving  the 
right  to  the  proceeds  of  a  life  insurance  policy,  as  between 
insured's  divorced  wife  and  his  estate,  where  it  was  contended 
that  the  divorced  wife,  to  whom  insured  had  given  the  policy, 
had  through  her  agent  surrendered  the  policy  for  cash  con- 
sideration under  an  agreement  entitling  insured  to  change  the 
beneficiary,  but  the  divorced  wife  denied  the  authority  of  her 
agent  to  make  such  agreement,  held  that  letters  passing  be- 
tween the  various  parties  to  the  transaction  were  admissible 
on  the  issue  of  the  scope  of  agent's  authority,    p.  415. 

4.  Evidence. — Regulations  Governing  Loam,  on  Life  Policy. — 
Pa/rol  Evidence. — Admissibility. — Where  a  life  insurance  policy 
provided  that  under  certain  conditions  a  loan  could  be  made 
on  the  policy  "subject  to  the  regrulations  of  the  company  rela- 
tive to  policy  loans,"  but  such  regulations  were  not  set  out, 
parol  evidence  as  to  the  regulations,  which  did  not  vary  the 
insurance  contract,  was  competent    p.  415. 

5.  Insurance. — Life  Insurance. — Action  on  Policy. — Insolvency 
of  Insured. — Admissibility  of  Evidence. — In  an  action  on  a  life 
policy  involving  the  issue  whether  insured's  divorced  wife,  to 
whom  insured  had  given  the  policy  at  the  time  of  its  execu- 
tion, surrendered  the  policy  and  her  rights  thereunder  for  a 
cash  consideration  paid  to  her  by  insured,  testimony  that  in- 
sured left  no  estate  except  his  insurance  policy,  was  properly 
admitted  in  view  of  the  contention  that  the  divorced  wife  sur- 


406        APPELLATE  COURT  OF  INDIANA, 

Hale  V.  Hale — 74  Ind.  App.  405. 

rendered  the  policy  because  of  insured's  insolvency  and  conse- 
quent inability  to  pay  the  premiums,    p.  416. 

6.  Insurance. — Life  Inau/rance. — Surrender  of  Rights  in  Poliet 
by  Beneficiary. — InsuretPa  Right  to  Change  Beneficiary. — 
Where  insured's  divorced  wife,  who  had  been  designated  as 
beneficiary  in  a  life  policy  given  her  by  insured,  surrendered 
the  policy  and  all  her  rights  thereunder  for  a  cash  considera- 
tion, she  could  not  thereafter  complain,  as  being  a  fraud  upon 
her  rights,  that  insured  changed  the  beneficiary  of  the  policy, 
since  she  had  surrendered  her  rights  therein,    p.  421. 

7.  Principal  and  Agent. — Unauthorized  Contract  Executed  by 
Agent. — Ratification. — Retention  of  Consideration. — ^Where  in- 
sured's divorced  wife,  by  her  agent)  for  a  cash  consideration, 
surrendered  to  insured  a  life  policy  which  he  had  given  her, 
she,  by  retaining  the  cash  consideration  with  full  knowledge 
of  the  terms  of  the  contract  executed  by  the  agent  relative  to 
the  surrender  of  the  policy,  ratified  tiie  contract,  if  it  had 
been  made  without  authority,  since  she  could  not  retain  what 
she  had  received  under  such  agreement  and  at  the  same  time 
disafiirm  it.    p.  422. 

8.  Principal  and  Agent. — Unauthorized  Acta  of  Agent. — Ef- 
fect— Ratification, — Where  an  agent  exceeds  his  authority,  or 
where  a  person  presumes  to  act  as  agent  without  having  au- 
thority, ratification  by  the  principal  in  the  one  case,  or  by  the 
person  for  whom  he  was  attanpting  to  act  in  the  other  case, 
relates  back  to  the  time  of  the  original  act,  and  supplies  the 
original  want  of  authority,  and  in  either  case  the  principal  is 
bound  JLo  the  same  extent  as  if  the  act  had  been  done  in  the 
first  instance  by  his  previous  authority,    p.  422. 

From  Lake  Superior  Court;  Walter  T.  Hardy,  Judge. 

Action  by  Elizabeth  Hale  against  the  Northwestern 
Mutual  Life  Insurance  Company  and  others  in  which 
Mary  Louise  Hale  was  interpleaded  and  filed  a  cross- 
complaint.  From  a  judgment  for  Mary  Louise  Hale 
upon  her  cross-complaint,  plaintiff  appeals.    Ajjirmed. 

W.  J.  Whinery  and  H.  E.  Gra/nger,  for  appellant. 
Fred  C.  Crumpacker  and  Edwin  H.  Friedrich,  for  ap- 
pellees. 

Enloe,  J. — On  January  14, 1904,  one  William  F.  Hale 
procured  from  the  Northwestern  Mutual  Life  Insurance 
Company  a  policy  in  the  sum  of  $2,000  upon  his  own 
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life,  and  caused  said  policy  to  be  made  payable,  in  case 
of  his  death,  to  Elizabeth  Hale,  his  then  wife.  The  pol- 
icy was  of  the  kind  known  as  "twenty-year  endowment," 
and  was  by  said  insured,  upon  its  receipt  from  the  com- 
pany or  shortly  thereafter,  turned  over  to  the  beneficiary 
therein  named.  In  September,  1910,  said  William  F. 
Hale  and  his  said  wife  were,  by  decree  of  the  Lake  Cir- 
cuit Court,  duly  and  legally  divorced.  At  the  time  of 
the  granting  of  said  divorce,  and  for  some  time  prior 
thereto,  the  parties  had  resided  in  East  Chicago,  Indi- 
i^na,  but  a  short  time  after  said  divorce  was  granted 
said  William  F.  Hale  removed  to  the  city  of  Muncie,  In- 
diana, where  he  was  married  to  appellee,  Mary  Louise 
Hale.  The  insured  died  at  Muncie,  Indiana  April  22, 
1914,  intestate,  and  leaving  surviving  him  his  widow, 
Mary  Louise  Hale.  The  policy  of  insurance  was  at  the 
date  of  his  death  in  force  and  effect. 

After  the  death  of  said  insured,  proof  of  death  was 
duly  made  botii  by  said  widow  and  by  said  named  bene- 
ficiary and,  the  insurance  company  declining  to  pay  said 
policy  to  said  named  beneficiary,  this  suit  was  brought 
by  appellant,  naming  said  insurance  company  as  de- 
fendant herein. 

The  company  appeared,  filed  its  petition  asking  that 
Mary  Louise  Hale,  as  administratrix  of  the  estate  of 
said  William  F.  Hale,  be  made  a  party  to  the  proceed- 
ings, which  being  done  and  she  brought  into  court,  said 
insurance  company  paid  said  money  into  court  and  an 
order  of  interpleader  was  entered  in  said  cause  as  to 
the  other  parties  thereto.  The  appellant  then  filed  her 
amended  complaint  in  three  paragraphs.  The  first  al- 
leged the  issuance  of  said  policy;  that  appellant  was 
named  as  beneficiary  therein;  that  she  was  then  the 
wife  of  said  insured;  the  delivery  of  said  policy,  upon 
its  receipt  by  said  insured,  to  appellant  under  an  oral 
agreement  then  and  there  made  between  said  insured 
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and  said  appellant  that  said  policy  '  Vas  to  be  and  should 
be  kept,  held  and  owned  by  plaintiff  ,as  her  own  indi- 
vidual property'* ;  that  thereafter  a  further  agreement 
was  made  between  appellant  and  said  insured,  whereby, 
in  further  consideration  of  appellant's  rights  in  said  pol- 
icy, it  was  agreed  between  said  parties  that,  if  appel- 
lant would  sign  a  deed  to  certain  real  estate  in  the  city 
of  East  Chicago,  thereby  relinquishing  her  rights  as 
wife  of  said  insured  in  and  to  said  real  estate,  he,  said 
insured,  would  pay  and  continue  to  pay  the  premiums 
thereafter  upon  said  policy  of  insurance,  as  the  same 
should  fall  due,  and  that  appellant  should  keep  and  re- 
tain said  policy  of  insurance  as  her  own  separate  and 
individual  property;  that  appellant  thereupon  signed 
said  deed  to  said  property,  and  did  thereafter  continue 
to  keep  and  hold  said  policy  of  insurance  in  her  posses- 
sion as  her  individual  property  until  she  delivered  the 
same  to  said  insurance  company  as  security  for  a  loan 
of  $700  made  by  said  insurance  company  to  said  in- 
sured ;  that  in  January,  1914,  said  insured  came  to  ap- 
pellant and  informed  her  that  the  premium  was  then 
due  upon  said  policy,  and  that  he  had  no  money  with 
which  to  pay  the  same,  that  he  desired  to  procure  a 
loan  of  $700  from  said  insurance  company  upon  said 
policy,  and  that  if  she,  appellant,  would  deliver  the  pos- 
session of  said  policy  to  said  insurance  company  to  be 
held  as  security  for  said  loan,  he,  the  insured,  would  pay 
the  premium  then  due  on  said  policy  out  of  said  loan, 
and  also  would  give  to  appellant  $400  of  the  money  so 
procured;  that  appellant  thereupon  delivered  said  pol- 
icy to  said  insurance  company  as  security  for  said  loan, 
and  said  loan  was  thereupon  made  by  said  company 
to  said  insured,  and  that  said  loan  has  not  been  repaid ; 
that  said  policy  has  never  been  assigned  by  appellant, 
and  was  still  her  property.  This  paragraph  also  con- 
tained averments  concerning  the  death  of  said  insured. 
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the  furnishing  proofs  of  his  death,  the  non-pajrment  of 
said  policy  by  said  company,  and  that  one  Mary  Louise 
Hale,  as  administratrix  of  the  estate  of  said  William  F. 
Hale  was  claiming  an  interest  in  the  policy.  Said  ad- 
ministratrix was  also  made  a  party  defendant  to  an- 
swer as  to  her  interest  in  said  policy. 

The  second  paragraph  contained  all  the  material  al- 
legations of  the  first  paragraph,  as  to  the  issuance  of 
the  said  policy  and  its  having  been  turned  over  to  said 
company  by  appellant  to  be  held  as  collateral  for  said 
loan,  and  this  paragraph  also  contained  an  averment 
that,  after  said  policy  had  been  so  issued  to  said  insured, 
he,  said  insured,  made  a  parol  assignment  thereof  of 
all  his  right,  title  and  interest  therein  to  appellant,  for 
the  purpose  of  making  financial  provision  for  the  wel- 
fare of  said  appellant,  his  then  wife ;  that  appellant  on 
said  day  and  at  said  time  received  and  accepted  said 
policy  and  thereafter  held  and  kept  the  same  until  she 
delivered  the  same  to  said  insurance  company,  as  secur- 
ity for  said  loan  of  $700,  in  January,  1914. 

The  third  paragraph  alleged  all  the  essential  facts,  as 
alleged  in  the  first  and  second  paragraphs  concerning 
the  issuance  of  said  policy,  etc.,  but  alleged  that  the 
insured,  immediately  upon  receipt  of  said  policy,  gave, 
transferred,  and  delivered  to  appellant  all  his  right, 
title  and  interest  in  and  to  said  policy  as  a  gift  to  ap- 
pellant, his  then  wife,  and  that  appellant  then  and  there 
received  the  possession  of  said  policy  from  said  insured^ 
which  possession  she  retained  until  its  surrender  as  se- 
curity for  said  loan. 

Each  paragraph  contained  a  prayer  for  judgment  for 
the  amount  due  under  said  policy.  A  copy  of  said  pol- 
icy was  set  out  as  an  exhibit,  and  made  a  part  of  each 
paragraph  of  complaint. 

The  appellee  Mary  Louise  Hale  filed  answer  to  com- 
plaint of  appellant  in  two  paragraphs,  the  first  being  a 
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gfeneral  denial.  The  second  paragraph  of  answer  al- 
leged the  issuing  of  the  policy,  and  that  at  the  time 
appellant  and  said  William  F.  Hale  were  husband  and 
wife,  and  continued  to  be  such  until  September  20, 1910, 
on  which  day,  by  the  judgment  and  decree  of  the  Lake 
Circuit  Court,  they  were  duly  and  legally  divorced ;  that 
at  the  time  of  said  divorce,  and  in  full  settlement  of  the 
interest  which  appellant  had  in  the  property  of  said 
Hale,  as  his  wife,  said  Hale  conveyed  to  appellant  real 
estate  of  great  value  in  the  city  of  East  Chicago,  and 
gave  her  money,  and  executed  certain  notes,  payable  at 
various  dates  thereafter,  to  said  appellant;  that  the 
property  so  conveyed  by  said  Hale  to  appellant  was 
practically  all  the  property  owned  by  him,  and  that  the 
appellant  received  the  same  in  full  settlement  and  dis- 
charge of  any  interest  she  had  in  the  property  of  said 
Hale,  and  that  she  thereafter  ceased  to  have  any  inter- 
est in  or  title  to  any  property  of  said  Hale ;  that  appel- 
lant was  named  as  beneficiary  in  said  policy  of  insur- 
ance, but  the  right  thereby  acquired  was  by  the  pro- 
vision of  said  policy  made  subject  to  the  right  of  said 
Hale  to  change  the  beneficiary,  subject  to  the  various 
other  p!rovisions  and  conditions  of  said  policy;  that  at 
the  time  of  said  divorce  and  marriage  settlement  appel- 
lant procured  possession  of  said  policy,  and  continued 
to  retain  possession  of  the  same  until  it  was  surrendered 
to  said  Hale;  that  said  Hale  had  never  either  given, 
assigned,  or  transferred  said  policy  or  its  proceeds  to 
said  appellant ;  that  in  January,  1914,  said  Hale  sought 
to  procure  a  loan  from  said  insurance  company  on  said 
policy;  that  said  policy  provided  that  said  cdmpany 
would,  upon  a  satisfactory  assignment  of  said  policy  to 
the  company  as  collateral  security,  make  a  loan  thereon, 
subject  to  the  regulations  of  the  company;  that  in  order 
to  procure  said  loan  it  was  necessary  that  said  policy 
be  delivered  to  said  company,  to  be  held  as  collateral; 
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that  he  then  sought  to  obtain  possession  of  said  policy 
from  appellant,  who  then  and  there  refused  to  surrender 
the  same ;  that  after  some  negotiations  appellant  did,  in 
the  month  of  January,  1914,  through  the  First  National 
Bank  of  East  Chicago,  surrender  said  policy  to  said 
Hale,  in  consideration  of  said  Hale's  promise  to  pay  to 
said  appellant  the  sum  of  $400  out  of  the  loan,  wh§in  the 
same  was  received;  that  when  said  loan  was  received 
said  Hale  paid  to  appellant  said  sum  of  $400  in  full 
satisfaction  and  discharge  of  all  her  interest  in  said 
policy  and  the  proceeds  thereof.  Said  answer  also  con- 
tained averments  as  to  the  death  of  said  Hale,  proof 
thereof,  her  appointment  as  administratrix  of  his  es- 
tate, etc. 

To  the  appellee's  second  paragraph  of  answer  the  ap- 
pellant filed  reply  in  two  paragraphs,  the  first  being  a 
general  denial,  and  in  the  second  paragraph  she  alleged 
the  same  facts  as  alleged  in  her  complaint  concerning 
the  issuance  of  said  policy,  and  its  said  assignment  to 
appellant,  and  also  alleged  that  the  $400,  which  she 
received  out  of  said  loan,  was  received  by  her  to  be 
applied  on  the  payment  of  a  then  existing  indebtedness 
of  said  Hale  to  said  appellant,  which  indebtedness  was 
then  due;  that  said  policy  was  delivered  to  said  bank 
to  be  by  it  delivered  to  said  insurance  company,  as  se- 
curity for  said  loan  so  proposed  to  be  made,  and  for  no 
other  purpose  whatever ;  that  at  no  time  was  there  any- 
thing said  concerning  any  proposed  change  in  said  pol- 
icy, as  to  the  beneficiary  named  therein;  that,  had 
appellant  known  that  any  change  would  be  made,  or 
attempted  to  be  made,  as  to  the  beneficiary  of  said  pol- 
icy, she  would  not  have  surrendered  the  same ;  that  said 
purported  change  in  the  beneficiary  was  a  fraud  upon 
the  rights  of  appellant,  and  that  she  had  disavowed  and 
disaffirmed  the  same;  that  she  had  no  notice  or  knowl- 
edge of  such  change  having  been  made  until  after  the 
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death  of  said  Hale.  This  paragrraph  of  reply  also  al- 
leges that  appellant  was  the  owner  of  said  policy,  by 
verbal  assignment  to  her  by  said  Hale,  in  consideration 
of  her  signing  certain  deeds  to  real  estate  in  East  Chi- 
cago. 

The  appellee  Mary  Louise  Hale  also  filed  her  cross- 
compj^int  in  one  paragraph,  naming  therein,  as  defend- 
ant, the  appellant  and  said  insurance  company. 

It  alleged  the  issuing  of  said  policy  of  insurance  on 
January  14,  1904;  the  naming  of  appellant,  the  then 
wife  of  insured,  as  beneficiary  therein;  the  divorce  of 
appellant  from  her  said  husband  in  1910 ;  that  said  pol- 
icy of  insurance  provided  that  the,  insured,  subject  to 
the  rights  of  any  assignee,  might  nominate  a  beneficiary 
or  beneficiaries,  as  provided  in  said  policy,  or  might 
change  the  beneficiary  during  the  continuance  of  the 
policy,  by  filing  with  the  company  a  written  request 
therefor,  accompanied  by  the  policy,  such  change  to  take 
effect  upon  the  indorsement  of  the  same  upon  the  policy 
by  the  company;  that  in  the  month  of  January,  1914, 
said  insured  filed  with  said  insurance  company  his  writ- 
ten request  that  the  beneficiary  named  in  said  policy 
be  changed  from  the  appellant  to  the  ''estate  of  the  in- 
sured"; and  that  on  February  5,  1914,  in  accordance 
with  the  provisions  of  said  policy,  and  in  compliance 
with  said  request,  said  insurance  company  changed  the 
beneficiary  named  in  said  policy  by  indorsing  upon  the 
margin  of  said  policy  the  following: 

"Milwaukee,  Wis.  February  5th,  1914. 

"By  request  of  the  insured,  the  beneficiary  in  this 
policy  is  hereby  changed  from  Elizabeth  Hale, 
Wife,  to  the  executors,  administrators  or  assigns  of 
the  insured. 

"E,  D.  Jones,  Assistant  Secretary." 


That  on  February  10,  1914,  said  insured  had  bor- 
rowed from  said  insurance  company  the  sum  of  $700, 
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and  had  given  his  note  therefor  to  said  company  to  se^ 
cure  the  payment  of  said  note,  and  since  said  date  said 
company  has  had  the  custody  of  said  policy.  There 
were  further  allegations  concerning  the  death  of  said 
insured,  notice- thereof  to  the  company,  proof  of  death, 
and  that  the  said  policy  was  in  full  force  and  effect  at 
the  time  of  his  death.  There  was  a  prayer  for  judg- 
ment for  the  amount  due  on  said  policy,  less  the  amount 
of  said  loan. 

To  this  cross-complaint  the  appellant  answered  in 
two  paragraphs,  the  first  being  a  general  denial,  and 
the  second  paragraph  thereof  alleged  practically  the 
same  facts  as  theretofore  alleged  by  her  in  her  second 
paragraph  of  reply  to  the  second  paragraph  of  answer 
of  appellee  Hale.  It  was  an  attempt  to  allege  facts 
Which  it  was  thought  would  show  that  said  change  in 
said  beneficiary  was,  as  to  appellant,  a  fraud  upon  her 
rights,  and  therefore  void.  A  reply  in  general  denial 
to  this  paragraph  of  answer  closed  the  issues,  which 
Were  submitted  to  a*jury  for  trial,  resulting  in  a  verdict 
for  the  appellee  Mary  Louise  Hale,  as  administratrix, 
upon  her  cross-complaint,  and  that  she  was  entitled  to 
recover  the  sum  of  $1,785.53,  being  the  full  amount  paid 
into  court  by  said  insurance  company.  There  was 
judgment  accordingly.  The  only  error  assigned  is  the 
action  of  the  court  in  overruling  the  motion  for  a  new 
trial.  This  motion  contained  fifty-nine  specifications  or 
reasons  why  said  motion  should  be  sustained. 

The  appellant  in  her  brief  filed  herein  has  presented 
only  questions  relating  to  the  admitting  of  evidence,  the 
giving  of  certain  instructions,  the  refusal  to  give  other 
instructions,  find  to  the  sufficiency  of  the  evidence  to 
support  the  verdict. 

We  shall  first  notice  the  objections  made  to  the  ad- 
mitting in  evidence  of  certain  exhibits.  It  is  urged  that 
the  court  erred  in  admitting  in  evidence  exhibits  6,  7, 
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Eng.  Ency.  Law  292,  293;  1  Parsons,  Notes  and  Bills 
250;  Line  &  Nelson  v.  Nelson  &  Smalley  (1876),  38  N. 
J.  L.  358,  360;  Parmelee  V.  Lawrence  (1867),  44  111. 
405,  413. 

Applying  these  principles  of  law  to  the  facts  alleged  ^ 
in  the  fourth  paragraph  of  answer  and  the  undisputed 

evidence,  it  appears  without  question  that  Moore 
10.   intended  to  secure  the  release  of  Gates  from  all 

liability  as  indorser  on  the  notes  held  by  Bechtel, 
Fabel  and  Gordon.  The  payees  accepted  from  him  the 
notes,  executed  in  November,  1907,  by  the  construction 
company  as  principal,  Moore  being  president  of  the  com- 
pany, and  by  Moore,  Fauvre  and  Elliott  as  indorsers, 
without  the  signature  of  Gates  appearing  thereon.  The 
evidence  also  shows,  without  controversy,  that  the 
change  in  parties  was  known  to  the  payees,  and  that 
they  voluntarily  surrendered  the  notes  on  which  Gates 
was  liable  for  the  notes  which  he  did  not  execute,  and 
that  upon  default  in  pa3anent  they  instituted  suit  upon 
the  notes  so  accepted  by  them.  These  facts  show  that 
the  payees  cooperated  with  Moore,  and  so  far  as  their 
interests  are  concerned  did  release  Gates  from  liability 
on  the  notes  payable  to  them.  It  follows  that  the  only 
light  of  action  of  such  payees  was  upon  the  notes  held 
by  them. 

But  it  does  not  necessarily  follow  from  such  facts  that 
Fauvre  and  Elliott  were  likewise  relieved  from  all  liabil- 

ity,  or  that  Fauvre's  payment  of  the  debt  was 
6, 11.  voluntary  and  gave  him  no  right  of  contribution. 

The  release  of  Gates  resulted  from  Moore's 
violation  of  the  instructions  given  him  by  Fauvre  and 
Elliott  and  the  acceptance  of  the  renewal  notes  and  the 
surrender  of  the  old  notes  by  the  payees.  The  implied 
authority  of  Moore,  as  agent  of  Fauvre  and  Elliott,  in 
the  absence  of  notice  to  or  knowledge  on  the  part  of  the 
payees  to  the  contrary,  was  sufficient  to  bind  Fauvre 
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and  Elliott  by  his  acts  in  delivering  the  notes  signed  by 
them,  in  so  far  as  their  liability  to  the  payees  is  involved. 
While  he  in  fact  had  no  such  authority,  they  were  re- 
sponsible for  his  apparent  authority,  and  up  to  the  point 
of  the  delivery  to  the  payees  of  the  notes  so  signed  as 
aforesaid  the  transaction  was  in  law  the  same  as  if 
Fauvre,  Moore  and  Elliott  had  acted  jointly  and  had 
personally  delivered  the  notes  to  the  payees. 

But  Moore  had  no  authority  from  Fauvre  and  Elliott, 
either  express  or  implied,  to  release  Gates,  or  to  change 
the  existing  relations  between  them.  Their  relations 
and  liabilities  were  fixed  by  what  had  previously  trans- 
pired, and  could  not  be  changed  without  the  consent  of 
all  the  parties  either  expressed  or  implied.  They  were 
jointly  liable  for  the  debt  evidenced  by  the  several  notes 
executed  to  Bechtel,  Fabel  and  Gordon,  and  the  accept- 
ance of  the  last  renewal  notes  by  the  payees,  under  the 
circumstances  shown,  did  not  change  the  relation  or 
liability  of  Fauvre,  Elliott  and  Gates  as  between  them- 
selves. Davis  V.  Hardy, -supra;  Bristol  Milling,  etc.,  Co. 
V.  Probasco  (1878),  64  Ind.  406,  413;  Clark  V.  Billings 
(1877),  59  Ind.  508,  509;  Todd  V.  Oglebay  (1902),  158 
Ind.  595,  599,  64  N.  E.  32. 

The  evidence  conclusively  shows  that  Fauvre  and  El- 
liott did  not  know  that  Gates'  name  was  left  off  the  notes 
and  that  the  construction  company  had  signed 

12.  the  notes  as  principal.  Fauvre  and  Elliott  there- 
fore did  not  consent  to  the  release  of  Gates,  the 
substitution  of  the  construction  company  as  principal, 
or  to  the  surrender  of  the  old  notes  under  the  conditions 
shown,  and  are  only  bound  to  the  extent  of  the  implied 
authority  given  Moore  to  act  as  their  agent.  Consent 
of  all  the  parties  to  the  new  arrangement  is  not  shown, 
and  it  therefore  does  not  amount  to  a  novation.  Bristol 
Milling,  etc.,  Co.  V.  Probasco,  supra;  Rusk  v.  Gray 
(1882),  83  Ind.  589,  bdl;McClellan  v.  Robe,  supra. 


416        APPELLATE  COURT  OF  INDIANA, 

Hale  V.  Hale — 74  Ind.  App.  405. 

"If  this  policy  has  not  been  extended  as  term  in- 
surance, the  company  will  loan  up  to  the  amount 
indicated  in  the  table  below  for  the  number  of  years 
the  policy  has  been  in  full  force,  at  not  to  exceed 
six  per  cent,  annual  interest,  upon  a  satisfactory 
assignment  of  the  policy  to  the  company  as  col- 
lateral security,  and  subject  to  the  regulations  of 
the  company  relative  to  policy  loans/'  (Our 
italics.) 

The  policy  nowhere  sets  forth  these  regulations.  The 
witness  Smith  testified  that  he  was  the  district  manager 
for  said  insurance  company;  that  he  knew  what  the 
regulations  of  said  company  were  in  January,  1914,  as 
those  regulations  related  to  the  making  by  said  com- 
pany of  loans  on  its  policies ;  that  these  regulations  re- 
quire that  a  policy  payable  to  a  named  person  be 
changed,  and  made  payable  to  the  estate  of  the  insured, 
before  a  loan  could  be  obtained  thereon  from  said  com- 
pany. The  evidence  introduced  did  not  vary  or  change 
the  contract  of  insurance.     It  was  properly  admitted. 

Complaint  is  also  made  that  the  court  permitted  ap- 
pellee to  testify  that  the  insured,  William  F.  Hale,  her 
deceased  husband,  left  no  estate  except  his  insur^ 

5.  ance  policy.  It  was  one  of  the  theories  of  the 
appellee's  case  that  the  appellant,  knowing  the  in- 
solvency of  said  insured  and  that  he  could  not  pay  the 
premium  on  said  policy  and  it  was,  by  reason  thereof, 
liable  to  lapse,  surrendered  said  policy,  and  all  her  rights 
thereunder,  in  consideration  of  the  said  pajrment  to  her 
of  $400.  The  declaration  of  the  insured  to  appellant 
that  he  could  not  pay  the  premium,  and  that  the  only 
way  to  keep  said  policy  from  lapsing  was  to  procure  a 
loan  thereon,  was  already  in  evidence.  The  statement 
complained  of  above  was  simply  corroborative  of  that 
statement  of  the  insured  concerning  his  financial  situa- 
tion and  inability  to  pay  the  premium  on  said  policy  and 
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thereby  prevent  its  lapsing,  and  the  court  did  not  err 
in  admitting  the  same. 

.  As  appears  from  this  record,  the  appellant,  being 
called  as  a  witness  on  her  own  behalf  in  rebuttal,  in 
answer  to  a  question  by  counsel  for  appellee,  testified 
that :  "She  left  this  matter  of  the  procuring  of  the  loan 
to  her  hrother-in-'law,  Leon  /.  Granger,  for  him  to  do 
whatever  was  necessary  to  get  the  loan,  and  I  never 
bothered  any  more  about  it" 

It  further  appears  from  this  record  that  the  first  ne- 
gotiations looking  toward  the  procuring  of  said  loan 
took  place  between  the  parties  at  East  Chicago  sometime 
in  December,  1913,  but  no  one  contends  that  any  agree- 
ment or  understanding  concerning  said  loan  was  fully 
reached  or  made  at  that  time  by  or  between  the  said 
parties.  Thereafter,  on  January  6,  1914,  the  insured 
wrote  a  letter  to  said  Leon  J.  Granger  concerning  the 
procuring  of  said  loan;  and  it  further  appears  that  on 
January  8,  1914,  said  Granger  wrote  to  said  Hale  con- 
cerning said  matter,  the  letter  being  set  forth  in  the 
record  herein  as  "Defts.  Exhibit  No.  2.'*  In  said  letter 
of  January  8,  is  contained,  among  others,  the  following 
statement : 

"Let  us  play  fair  in  the  matter  and  it  is  barely 
possible  that  with  your  effort  we  may  be  able  to 
make  satisfactory  arrangements,  which  will  be  of 
the  most  mutual  benefit  to  both  parties,  and  so  that 
tliere  shall  be  no  misunderstanding  in  this  matter  I 
will  herewith  state  plainly  what  our  understanding 
was. 

"First:  The  $700.00  agreement  has  not  been 
settled  for  and  the  insurance  policy  which  we  have 
at  our  command  is  worth  $802.00  to  you  only.  We 
propose  to  surrender  this  policy  to  you  under  the 
condition  that  you  pay  us  $400.00  cash,  for  which 
you  are  to  receive  a  receipt  for  $400.00  in  part  pay- 
ment of  the  settlement  for  above  $700.00  and  the 
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insurance  paper  in  turn  will  be  surrendered  to  you 
or  whoever  you  may  desire. 

"This  covers  our  understanding  thoroughly  and 
when  you  make  arrangements  to  do  this  we  are 
ready  to  do  business  with  you.     *     *     *" 

It  further  appears  from  this  record  that  on  January 
9,  1914,  the  insured  wrote  a  letter,  directed  to  Leon 
J.  Granger  (defendant's  exhibit  29 A)  in  which  are  the 
following  statements : 

"Yours    of    yesterday    reached    me    this    p.m, 

*  *     *     I  don't  see  that  there  is  but  little  differ- 
ence    in     our     understanding    in     this     matter.  • 

*  *  *  I  gather  from  your  letter  that  you  do 
not  expect  to  turn  over  policy  until  money  is 
paid, — ^to  save  further  loss  of  time,  no  loan  can  be  • 
made  unless  policy  is  sent  in  with  application  for 
loan  and  I  understood  when  there  that  policy  would 
not  be  given  me  and  you  suggested  that  it  be  put 
in  escrow,  to  which  I  agreed,  and  my  letter  to  bank 
states  that  policy  is  to  be  turned  over  to  me  only  on 
payment  of  $400.00.  I  am  willing  to  trust  the 
bank  and  explained  personally  to  Mr.  Funkey  our 
agreement  and  I  think  he  understands  the  full  na- 
ture of  it,  unless  the  policy  is  turned  over  to  bank 
to  send  in  with  application  for  loan.  I  can  do  no 
more  toward  making  this  loan  and  I  am  as  anxious 
as  anyone  concerned  to  get  it  through  as  early  as 
possible  and  have  gone  as  far  as  I  can  in  the  mat- 
ter. *  *  *  Hoping  that  you  will  file  policy 
with  the  bank  at  once  so  there  will  be  no  further 
delay  and  that  we  may  get  the  matter  adjusted  at 
an  early  date,  and  you  readily  see  I  can  do  no  more 
to  hurry  matters  until  policy  is  filed,  on  notice  of 
loan  being  granted  I  will  at  once  arrange  to  pay  the 
$400.00  as  agreed  and  hope  you  will  carry  out  bal- 
ance of  agreement." 

On  January  22,  1914,  said  Granger  wrote  a  letter  to 
said  insured  (defendant's  exhibit  No.  4)  in  which  ap- 
pears, among  others,  the  following  statements: 

"It  has  been  my  object  to  straighten  this  matter 
out  along  business  lines  and  agreeable  to  both  par- 
ties as  far  as  possible. 
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"Referring  tx)  the  dropping  of  the  case  which  is 
now  in  court,  I  wish  to  positively  state  that  this 
case  will  not  be  dropped  until  we  have  received  the 
$400.00  in  question  and  then  not  on  any  agreement 
which  involves  the  paying  of  the  $400.00  under  the 
proviso  that  the  case  be  dropped.  *  *  *  We 
therefore  propose  to  give  you  a  receipt  for  the  pay- 
ment of  $400.00  to  be  applied  on  amount  of  en- 
closed statement  if  this  is  satisfactory  to  you. 

"Kindly  advise  Funkey  of  same  in  a  letter  in 
duplicate  so  that  I  may  have  and  keep  a  copy  of 
same.  This  will  be  so  arranged  that  on  the  sur- 
render of  the  insurance  policy  for  the  securing  of  a 
loan  we  are  to  receive  the  $400.00  6f  the  loan  money 
and  in  turn  will  give  you  a  receipt  for  $400.00  in 
part  pajrment  of  the  back  taxes  and  assessments  as 
provided  for  by  your  signed  agreement.     *     ♦     * 

"Thanking  you  very  kindly  in  advance  for  reply, 
"We  remain,  yours  very  truly." 

On  January  25,  1914,  the  insured  wrote  said  Granger 
as  follows  (defendant's  exhibit  31) : 

"Dear  Sir:  Yours  of  the  22nd  reached  me  last 
p.m.  and  contents  noted.  I  am  today  writing  Mr, 
Funkey  of  the  bank  the  following  instructions. 

"  'Upon  surrender  of  the  insurance  policy  to  the 
bank  and  the  completion  of  the  loan,  the  bank  to 
pay  Mrs.  Hale  or  her  representative  the  sum  of 
$400.00  out  of  said  loan  and  take  a  receipt  for 
same,  the  balance  of  said  loan  to  be  turned  over  to 
me,  along  with  the  receipt  and  insurance  policy.' 

"Trusting  this  will  meet  with  your  approval,  I 
am 

"Yours  very  truly." 

On  the  same  date  said  insured,  agreeable  to  the  re- 
quest made  by  said  Granger  in  letter  of  January  22, 
1914,  to  insured,  wrote  to  said  William  J.  Funkey, 
cashier  of  First  National  Bank,  East  Chicago  (defend- 
ant's exhibit  22)  a  letter  as  follows : 

"I  received  yesterday  from  Mr.  Leon  J.  Granger, 
who  is  representing  Mrs.  Hale  of  East  Chicago, 
Ind.,  a  letter  outlining  the  manner  in  which  they 
wish  the  $400.00  on  loan  applied.    I  am  writing 
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Mr.  Granger  that  I  will  comply  with  their  request. 
There  is  or  was  some  back  street  assessments  paid 
by  them  on  which  they  want  to  apply  this  $400.00 
they  agreeing  to  give  receipt  for  the  amount  on 
these  assessments  to  me. 

"Mr.  Granger  asks  me  to  write  you  advising  you 
on  the  disposition  of  the  loan,  the  receipt  for  same, 
etc.  I  have  used  these  words  in  his  letter,  same  be- 
ing my  agreement  with  them  and  to  govern  you  in 
disposition  of  same.  'Upon  the  surrender  of  the 
insurance  policy  to  the  bank  and  the  completion  of 
the  loan,  the  bank  to  pay  to  Mrs.  Hale  or  her  rep- 
resentative the  sum  of  $400.00  out  of  said  loan  and 
take  receipt  for  sQune,  the  balance  of  said  loan  to  be 
turned  over  to  me  along  with  the  receipt  and  in- 
surance policy.' 

"Hoping  this  will  clear  matters  so  that  there 
will  be  no  further  delay  and  not  cause  any  more 
correspondence, 

"With  kindest  personal  regards,  I  am, 

"Very  truly  yours." 

It  further  appears  that  shortly  thereafter  said 
Granger  delivered  to  said  Funkey  the  policy  in  question, 
and  was  given  a  receipt  therefor  as  follows  (defendant's 
exhibit  25) : 

"This  is  to  certify  that  the  signer,  Mr.  Funkey, 
Cashier  of  the  First  National  Bank  of  East  Chi- 
cago, Indiana,  have  this  day  f eceived  Northwestern 
Mutual  Life  Insurance  Co.  policy  Number  570666, 
issued  to  William  F.  Hale  and  Mrs.  Elizabeth  Hale, 
beneficiary,  in  accordance  with  the  following  copied 
from  Mr.  Hale's  letter  of  January  25,  'Upon  the 
surrender  of  the  insurance  policy  to  the  bank  and 
the  completion  of  the  loan,  the  bank  to  pay  Mrs. 
Hale  or  her  representative  the  sum  of  $400.00  out 
of  said  loan  and  take  a  receipt  for  same,  the  bal- 
ance of  said  loan  to  be  turned  over  to  me  along 
with  the  receipt  and  insurance  policy.' 

"First  National  Bank  by  William  J.  Funkey,  Jr., 
Cashier." 

It  further  appears  that,  said  loan  having  been  con- 
sunmiated,  the  $400  mentioned  in  said  agreement  was 
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paid  to  Elizabeth  Hale,  and  she  gave  her  receipt  there- 
for as  follows : 

"East  Chicago,  Indiana,  Feb.  13,  1914. 

"Received  of  William  F.  Hale  through  First  Na- 
tional Bank  of  East  Chicago,  Four  Hundred  and 
no/100  Dollars  as  per  agreement  for  the  delivery 
to  him  of  Northwestern  Mutual  Life  Insr.  policy. 
Money  to  apply  on  street  assessments  paid  by 
Elizabeth  Hale. 

"Elizabeth  Hale." 

From  the  foregoing  pleadings,  the  testimony  offered 
on  the  trial,  the  instructions  tendered,  and  from  the 
brief  of  appellant  filed  in  this  court,  it  clearly  appears 
that  she  founds  her  claim  to  the  proceeds  of  the  policy 
in  question  upon  two  propositions,  viz. :  (1)  That  the  pol- 
icy was,  at  a  time  just  prior  to  the  making  of  said  loan, 
in  January,  1914,  her  absolute  property;  (2)  that  any 
agreement  for  the  surrender  of  said  policy  and  a  change 
of  the  beneficiary  named  therein  was  unauthorized  by 
her,  and  therefore  a  fraud  upon  her  rights. 

It  will  be  noted  that  the  receipt  which  she  signed  when 
she  received  the  said  $400  contained  the  following  lan- 
guage:    "As  per  agreement  for  the  delivery  to 

6.  him  of  the  Northwestern  Mutual  Life  Insr.  Co. 
policy."  Here  she  had  notice  that  an  agreement 
had  been  made  by  which  said  policy  was  to  be  sur- 
rendered to  said  insured,  Hale,  yet  she  signed  the  re- 
ceipt and  received  the  money,  according  to  the  provisions 
of  said  agreement.  It  will  also  be  noted  that  in  appel- 
lant's second  paragraph  of  reply  to  appellee's  second 
paragraph  of  answer  she  avers  that,  had  she  known 
that  any  change  was  to  be  made  in  said  policy,  she 
would  not  have  surrendered  the  same ;  that  such  change 
"was  a  fraud  upon  her  rights,  and  that  she  had  dis- 
avowed and  disaffirmed  the  same."  Having  agreed,  in 
consideration  of  the  payment  to  her  of  $400,  to  sur- 
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render  her  rights  in  this  policy,  it  is  difficult  to  see  how 
any  change  in  the  policy  after  she  had  received  her  said 
money,  and  the  agreement  in  that  behalf  fully  consum- 
mated, could  be  a  "fraud  upon  her  rights,'*  for  she  then 
had  no  rights  in  and  to  said  policy.  If  there  was  any 
fraud  in  any  way  upon  her  rights,  it  was  committed 
by  her  agent.  Granger,  in  making  the  above  agreement ; 
and  while  she  says  that  she  had  "disavowed  and  dis- 
affirmed" the  same,  yet  she  at  all  times  kept  the  $400 
received  in  pursuance  of  said  agreement. 

This,  after  the  knowledge  of  the  contract  was  brought 

home  to  her,  was  of  itself  a  ratification  of  the  contract 

made  by  said  Granger  in  her  behalf.    Where  an 

7.  agent  exceeds  his  authority,  or  where  a  person 
presumes  to  act  as  agent  without  having  any 
authority  so  to  do,  yet  if  his  principal  in  the  one 

8.  case,  or  the  person  for  whom  he  was  attempting 
to  act  in  the  other  case,  afterwards  ratifies  such 

act,  such  ratification  relates  back  to  the  time  of  the 
original  act  and  supplies  the  original  want  of  authority. 
Persons  V.  McKibben  (1854),  5  Ind.  261,  61  Am.  Dec. 
85.  In  such  case  the  principal  is  bound  to  the  same 
extent  as  if  the  act  had  been  done  in  the  first  instance 
by  his  previous  authority.  Henry  V.  Heeb  (1888),  114, 
Ind.  275,  16  N.  E.  606,  5  Am.  St.  613.  Ratification  is 
the  cure  for  "want  of  authorization,"  and  when  it  takes 
place  the  act  stands  as  an  authorized  one  from  the  be- 
ginning. 

Appellant  executed  a  receipt  for  the  $400  paid  to  her 
by  the  bank,  in  which  she  acknowledged  the  receipt  of 

said  money,  "as  per  agreement"  for  the  delivery 
7.     to  him  (the  deceased)  of  said  policy;  this  was 

notice  to  her  that  an  agreement  in  that  behalf 
had  been  made;  and  thereafter  on  gaining  full  knowl- 
edge of  the  terms  of  said  agreement,  kept  what  she  had 
received  under  said  agreement,  and  says  that  she  dis- 
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affirmed  and  repudiated  the  same.  This  she  could  not 
do.  In  Adams  Express  Co.  V.  Camahan  (1902),  29 
Ind.  App.  606,  63  N.  E.  245,  64  N.  E.  647,  94  Am.  St. 
279,  it  was  said:  "The  general  rule  as  to  agency  is 
that  the  principal  who  adopts  the  act  of  one  professing 
to  act  for  him  must  adopt  it  in  toto,  and  will  not  be 
permitted  to  claim  the  benefit  arising  therefrom,  and 
at  the  same  time  to  repudiate  the  burden  thereof.*'  In 
Rackemann  V.  Riverhank  Improvement  Co.  (1896),  167 
Mass.  1,  44  N.  E.  990,  57  Am.  St.  427,  it  was  said :  "The 
plaintiffs  agreed  to  take  the  land  with  the  promise.  It 
turns  out  that  they  got  the  land  without  the  promise. 
The  defendant  cannot  retain  what  is  beneficial  in  the 
transaction,  while  disclaiming  what  is  onerous.'* 

In  Meyerhoff  V.  Daniels  (1896),  173  Pa.  555,  34  Atl. 
298,  51  Am.  St.  782,  it  was  said :  "That  the  defendant 
was  responsible  for  the  acts  and  declarations  of  her 
agent  under  whose  contract  of  purchase  she  received 
the  goods  is  too  plain  for  argument,  and  is  not  at  all 
disputed.  Whether  the  agent  had  authority  to  make  the 
representations  in  question  or  not,  is  quite  immaterial. 
The  test  of  liability  is  that  the  goods  were  received  by 
the  defendant  under  the  contract  made  by  the  agent.'* 
In  Wheeler,  etc.,  Co.  V.  Aughey  (1891),  144  Pa.  398, 
22  Atl.  667,  27  Am.  St.  638,  it  was  said :  "For  the  pur- 
pose of  obtaining  the  notes,  Landis  most  certainly  acted 
as  the  representative  of  the  plaintiffs,  and  they  con- 
clusively accepted  the  fruits  of  his  act.  They  cannot 
do  this  without  being  subject  to  the  conditions  upon 
which  he  obtained  the  notes,  whether  he  had  author- 
ity or  not  to  make  or  agree  to  those  conditions,  is  too 
well  settled  to  admit  of  any  doubt." 

Under  these  authorities,  and  many  more  could  be 
cited,  we  must  hold  that,  under  the  circumstances  of  this 
case,  the  appellant,  having  received  the  $400  under  a 
contract  by  the  terms  of  which  said  policy  of  insurance 
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was  to  be  surrendered  to  said  Hale,  and  having  after 
she  learned  of  said  conditions  in  said  contract  still  kept 
and  retained  said  money  so  paid,  thereby  ratified  the 
acts  of  her  said  agent.  Granger,  in  that  behalf,  and  said 
contract  is  fully  binding  upon  her. 

In  this  view  of  the  case,  the  instructions  complained 
of  by  appellant  as  being  erroneously  refused  became  of 
no  consequence,  they  being  addressed  to  matters  which 
could  not  control  the  correct  decision  of  this  case; 
neither  do  we  find  that  the  court  committed  any  re- 
versible error  in  giving  any  of  the  instructions  of  which 
appellant  complains.  Upon  this  record  there  can  be  no 
question  about  the  right  result  having  been  reached. 
The  verdict  of  the  jury  is  sustained  by  the  evidence,  and 
the  judgment  is  affirmed. 


Wallace  et  al.  v.  Pabst  Brewing  Compant. 

[No.  10,569.     Filed  December  16,  1920.] 

1.  Indemnity. — Band  for  Extension  of  Credit  under  Separate 
Contract. — Liability  of  Sureties. — Construction. — Principal  and 
Surety. — The  liability  of  sureties  upon  a  bond  given  to  in- 
demnify against  loss  by  extension  of  credit  under  a  separate 
contract,  depends  upon  the  undertaking  and  conditions  stated 
in  the  bond,  and  in  that  respect  is  to  be  strictly  construed; 
but,  where  they  are  asking  to  be  discharged  from  liability  be- 
cause of  some  violation  of  or  departure  from  the  terms  of  the 
particular  contract,  they  must,  to  succeed,  show  that  they  have 
sustained  some  damage,    p.  429. 

2.  Indemnity. —  Bond  aaid  Contract  Separate. —  Unauthorized 
and  Immaterial  Memorandum  Placed  on  Contract. — Su/reties  to 
Bond  Not  Discharged. — Principal  and  Sureties. — ^The  placing 
of  an  unauthorized  and  immaterial  memorandum  upon  the  con- 
tract after  the  execution  of  the  bond  and  without  the  knowl- 
edge or  consent  of  the  sureties,  does  not  constitute  a  material 
change  and  alteration  of  the  bond  so  as  to  release  the  sureties 
from  liability  thereon,    p.  430. 

From  Madison  Circuit  Court ;  Luther  F.  Pence,  Judge. 
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Action  by  the  Pabst  Brewing  Company  against  James 
B.  Wallace  and  others.  From  a  judgment  for  plain- 
tiff, the  defendants  appeal.    Affirmed. 

Paul  Brown,  George  M.  Barnard,  Leffler  &  Ball  and 
Kittinger  &  Divert,  for  appellants. 

Charles  0.  Koemler,  Harry  0.  Chamberlin  and  Bagot 
&  Free,  for  appellee. 

McMahan,  J. — In  1911  Charles  Fletcher  and  appellee 
entered  into  a  contract  whereby  appellee  agreed  to  sell 
to  said  Fletcher  beer  in  such  quantities  as  Fletcher  de- 
sired to  purchase  at  certain  prices  in  carload  lots  f .  o.  b. 
Milwaukee.  In  consideration  of  the  execution  of  said 
contract  the  appellants  signed  a  bond,  wherein  they 
agreed  to  indemnify  and  hold  appellee  harmless  from 
any  loss  by  reason  of  any  failure  of  Fletcher  to  carry 
out  the  provisions  of  said  contract,  to  the  amount  of 
$2,000,  and  further  agreeing  that  nothing  therein 
should  be  construed  to  preclude  appellee  from  extending 
greater  credit  to  Fletcher,  nor  from  applying  payments 
in  such  manner  as  it  might  see  fit.  Said  contract  and 
bond  were  executed  in  duplicate,  one  copy  being  held 
by  appellee  and  the  other  copy  by  Fletcher. 

After  the  execution  of  said  contract  and  bond, 
Fletcher  ordered  beer  from  appellee  in  carload  lots  and 
also  in  less  than  carload  lots.  The  carload  lots  were 
shipped  from  Milwaukee.  The  broken  lots  were  shipped 
from  appellee's  warehouse  in  Indianapolis  to  Fletcher 
at  Newcastle,  Indiana. 

In  addition  to  the  prices  fixed  in  said  contract  as  the 
prices  for  the  beer  f .  o.  b.  Milwaukee,  appellee  charged 
Fletcher  fifty  cents  per  barrel  and  fifteen  cents  per  case 
for  all  beer  shipped  from  Indianapolis,  said  additional 
charges  being  to  cover  the  freight  from  Milwaukee  to 
Indianapolis,  which  was  paid  by  appellee.  After  the 
execution  of  said  contract  and  bond,  and  after  appellee 


"Add  50c  per  barrel^ 
'*   15c  per  case 
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had  shipped  beer  to  Fletcher  from  Indianapolis,  appel- 
lee's manager  at  Indianapolis  made  a  notation  or  memo- 
randum at  the  bottom  of  the  first  page  of  the  copy  of 
the  agreement  held  by  Fletcher,  said  memorandum  be- 
ing made  with  pencil  and  reading  as  follows : 

to  the  above  prices  for  all 
goods  shipped  from  Indian- 
apolis to  pay  for  freight 
from  Milwaukee  to  Indian- 
apolis." 

Appellants  had  no  knowledge  that  appellee  was  ship- 
ping beer  to  Fletcher  from  Indianapolis  and  making 
extra  charges  to  cover  freight,  neither  did  they  know 
that  said  memorandum  was  made  on  said  copy  of  the 
contract,  nor  did  they  consent  thereto. 

In  May,  1913,  Fletcher  was  indebted  to  appellee  in 
the  sum  of  $3,795.95,  at  which  time  appellee  notified 
appellants'  of  said  fact  and  demanded  of  appellants  as 
guarantors  the  sum  of  $2,000,  which  they  refused  to 
pay.  Upon  such  refusal  appellee  filed  its  complaint 
herein,  alleging  the  execution  of  said  contract  and  bond 
and  that  Fletcher  was  indebted  to  it  in  the  sum  of  over 
$2,000.  A  copy  of  said  bond  was  attached  to  and  made 
a  part  of  the  complaint.  The  court  found  the  facts 
specially  and  stated  as  a  conclusion  of  law  that  appel- 
lants were  indebted  to  appellee  in  the  sum  of  $1,980.56. 
From  a  judgment  in  favor  of  appellee,  appellants  prose- 
cute this  appeal  and  assign  as  error  that  the  court  erred 
in  its  conclusion  of  law  and  in  overruling  their  motion 
for  a  new  trial. 

Appellants'  contention  is  that  there  was  a  material 
change  and  alteration  of  the  bond  without  their  knowl- 
edge or  consent,  which  released  them  from  any  liability 
thereon. 

The  court  found  the  facts  above  stated  and  that  the 
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additional  charges  for  freight  on  the  beer  shipped  from 
Indianapolis  amounted  to  $519.20. 

In  considering  this  case  we  should  keep  in  mind  that 
the  supposed  alteration  was  not  in  the  bond  signed  by 
appellants,  but  was  made  upon  the  duplicate  copy  of  the 
contract  between  Fletcher  and  appellee.  The  bond  sued 
upon  in  this  case  is  a  distinct  instrument  of  writing 
from  the  contract,  although  it  forms  the  last  page  of 
the  folio  on  which  the  contract  is  printed.  The  alleged 
alteration  not  being  in  the  instrument  ^signed  by  appel- 
lant, they  cannot  successfully  claim  that  the  instrument 
which  they  signed  does  not  remain  just  as  it  was  when 
they  signed  it.  As  said  by  the  court  in  United  States 
Glass  Co.  V.  Mathews  (1898),  89  Fed.  828,  32  C.  C.  A. 
364 :  "This  case  does  not,  therefore,  belong  to  the  class 
where  a  signed  paper  is  altered  without  the  knowledge 
of  the  signers — an  act  which  the  law  most  severely  con- 
demns. It  is  said,  however,  that,  the  license  having 
been  attached  to  the  bond,  if  there  was  an  alteration  of 
the  license  by  the  parties  to  it,  there  was  an  alteration 
of  the  bond.  It  should  be  noticed,  however,  that  by  the 
condition  of  the  bond  the  sureties  do  not  become  bound 
for  the  fulfillment  of  all  the  terms  and  conditions  of  the 
license,  but  only  to  pay  the  license  fee  or  royalty  as  and 
at  the  times  provided  for  in  the  license.  *  *  *  It  is 
only  by  the  most  strained  and  improbable  theory  of 
possible  consequences  that  it  can  be  suggested  how  the 
supposed  alteration  in  the  license  could  in  any  wise  af- 
fect the  sureties  who  made  themselves  liable  only  for 
the  payment  of  the  royalty,  or  in  any  way  increase  or 
diminish  the  amount  they  might  be  called  upon  to  pay. 
This  case  does  not,  therefore,  turn  upon  the  law  appli- 
cable to  instruments  which  have  been  altered  without 
authority  from  those  signing  them,  but  upon  the  law 
with  regard  to  the  liability  of  sureties." 
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* 

The  contract  in  that  case,  after  the  execution  of  the 
same,  and  after  the  execution  of  the  bond  securing  it, 
was  modified  by  adding  thereto  the  statement:  "The 
additional  machines  are  to  be  shipped  to  said  licensee 
within  thirty  days  after  the  written  notice  is  given  to 
the  licensor/'  In  speaking  of  this  memorandum  the 
court  said:  "This  was  a  memorandum  outside  of  the 
paper.  It  was  evidence  of  an  independent  collateral 
agreement  between  the  parties  to  the  license,  making 
more  definite  one  of  the  clauses  of  the  license,  but  not  in 
any  way  a  change  or  alteration  of  the  license,  and  did 
not  remotely  touch  any  of  the  provisions  the  perform- 
ance of  which  the  sureties  had  guaranteed.  It  did  not 
substitute  a  new  agreement  for  an  old  one ;  it  made  no 
variation  in  the  obligation  or  liability  of  the  sureties, 
and  was  simply  a  memorandum  pasted  upon  the  agree- 
ment with  reference  to  a  matter  which  did  not  concern 
the  sureties,  and  which  left  the  original  agreement  in- 
tact.'' 

In  the  instant  case  appellee  and  Fletcher  entered  into 
an  agreement  whereby  appellee  agreed  to  sell  to 
Fletcher  in  such  quantities  as  Fletcher  desired  to  pur- 
chase beer  for  certain  prices  f.  o.b.  Milwaukee  in 
carload  lots,  the  prices  being  subject  to  change  at  the 
option  of  appellee  in  the  event  of  increased  cost  of  man- 
ufacturing, transportation,  or  federal  tax.  It  was  fur- 
ther provided  that  such  agreement  should  not  be  binding 
until  it  had  been  signed  by  one  of  appellee's  officers  and 
attested  by  its  corporate  seal.  The  evidence  shows  with- 
out conflict  that  the  contract  between  appellee  and 
Fletcher  was  executed  in  duplicate,  one  copy  being  held 
by  Fletcher  and  one  by  appellee.  This  agreement  was 
written  by  appellee's  manager  at  Indianapolis,  and  after 
it  was  signed  by  Fletcher,  and  after  appellants  had 
signed  the  bond  in  controversy,  both  copies  of  the  con- 
tract and  bond  were  mailed  to  appellee  at  Milwaukee 
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for  the  approval  and  signature  of  appellee.  One  of  said 
copies,  after  being  so  signed  and  sealed,  was  returned 
to  appellee's  manager  in  Indianapolis  and  by  him  mailed 
to  Fletcher.  After  the  execution  of  the  contract  and 
bond,  Fletcher  ordered  beer  in  less  than  carload  lots, 
which  was  shipped  to  him  from  Indianapolis.  The  man- 
ager at  that  time  explained  to  Mr.  Fletcher  that  there 
would  be  an  additional  charge  upon  all  beer  shipped 
from  Indianapolis  to  cover  the  freight  between  Mil- 
waukee and  Indianapolis,  as  appellee  had  paid  the 
freight  from  Milwaukee  to  Indianapolis  on  such  beer, 
and  said  manager,  in  order  to  make  it  plain  to  Fletcher, 
wrote  the  above  statement  on  the  margin  of  the  con- 
tract at  the  bottom  of  the  first  page.  No  such  change  or 
memorandum  was  made  upon  the  copy  of  the  contract 
held  by  appellee.  There  is  no  evidence,  and  neither  did 
the  court  find  as  a  fact,  that  appellee  authorized  said 
manager  to  make  said  memorandum,  or  that  it  had 
any  knowledge  that  said  manager  did  so  make  said 
memorandum  on  the  copy  of  the  contract  held  by 
Fletcher,  nor  is  there  any  evidence  or  finding  that  the 
manager  had  any  authority  to  make  said  indorsement 
upon  the  contract. 

Appellants'  liability  under  the  bond  was  limited  to 
$2,000,  although  appellee  was  authorized  to  extend 
greater  credit  to  Fletcher  without  in  any  manner  affect- 
ing the  liability  of  appellants. 

The  contract  and  bond  in  question  may  be  likened  to 

a  building  contract  and  contractor's  bond.    The  sureties 

upon  such  bonds  do  not  stand  in  the  same  relation 

1.  to  such  contract  as  do  the  sureties  upon  a  note 
or  a  bond  which  itself  constitutes  the  entire 
agreement  between  the  parties.  Their  liability  depends 
upon  the  undertaking  and  conditions  stated  in  the  bond, 
and  in  that  respect  is  to  be  strictly  construed,  but,  where 
they  are  asking  to  be  discharged  from  liability  because 
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of  some  violation  of  or  departure  from  the  terms  of  the 
particular  contract,  they  must,  if  they  would  succeed, 
show  that  they  have  sustained  some  damage.  Schreiber 
V.  Worm  (1904),  164  Ind.  7,  72  N.  E.  852.  By  the 
agreement  between  appellee  and  Fletcher,  appellee  was 
not  required  to  pay  the  freight  on  beer  shipped  from 
Milwaukee,  and  if,  pursuant  to  some  subsequent  or 
collateral  agreement  between  appellee  and  Fletcher,  it 
had  paid  the  freight  on  such  shipments,  appellants 
would  not  under  their  bond  be  liable  for  such  freight, 
neither  would  they  have  been  released  from  their  liabil- 
ity under  their  bond  by  reason  of  the  fact  that  appellee 
had  paid  such  freight  and  had  charged  the  same  to 
Fletcher.  That  was  a  matter  between  Fletcher  and 
appellee  in  which  appellants  were  not  interested. 
Neither  do  we  think  that  a  different  rule  should  apply 
on  the  shipments  made  by  appellee  from  Indianapolis. 
The  price  charged  by  appellee  for  the  beer  shipped  from 
Indianapolis  was  the  same  as  the  price  for  beer  shipped 
from  Milwaukee.  Appellee,  however,  did  charge 
Fletcher  fifty  cents  per  barrel  and  fifteen  cents  per  case 
on  all  beer  shipped  from  Indianapolis  to  cover  the 
freight  which  appellee  had  paid  on  such  beer  when 
shipped  from  Milwaukee  to  Indianapolis.  So  far  as 
appellants  are  concerned,  the  extra  charge  for  freight 
amounts  to  no  more  than  an  overcharge. 

There  is  nothing  in  the  finding  of  facts  or  in  the  evi- 
dence to  show  that  it  was  the  intention  of  any  one  to 
change  or  alter  the  original  contract  between  ap- 

2.  pellee  and  Fletcher  when  the  pencil  memorandum 
was  made  upon  the  copy  of  the  contract  held  by 
Fletcher.  Our  judgment  is  that  the  alleged  alteration 
and  memorandum  was  immaterial  and  unauthorized, 
and  that  the  court  did  not  err  in  its  conclusion  of  law, 
or  in  overruling  appellants'  motion  for  a  new  trial. 

Judgment  affirmed. 
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Staufper  V.  Schlegel. 

[No.  10,504.    Filed  December  16,  1920.] 

1.  Pleading.  —  PersorvaX  Injuries,  —  Wilfulness.  —  When  Facets 
Pleaded,  Epithets  Do  Not  Determine, — Torts, — Where  a  com- 
plaint, based  on  an  alleged  wilful  injury,  assumes  to  state  the 
specific  acts  which  occasioned  the  injury,  the  quality  of  the 
acts  must  be  determined  by  a  consideration  of  such  acts  and 
not  by  considering  the  epithets  employed,    p.  433, 

2.  Pleading. — Personal  Injuries, — Wilfulness, — Strict  Construc- 
tion of  Complaint, — To(rts, — A  complaint  based  on  an  alleged 
wilful  injury,  being  quasi  criminal  in  its  nature,  must  be 
strictly  construed,    p.  434. 

3.  Pleading. — PersoruU  Injuries. — Complaint  Based  on  Wilful- 
ness,—  Facets  Showing  Negligence, —  Insufficiency, —  Torts, —  A 
complaint  based  on.  a  wilful  injury,  but  of  which  the  facts 
alleged  show,  if  anything,  nothing  more  than  negligence,  be- 
cause of  the  absence  of  purpose  or  design,  would  be  insufficient 
as  a  charge  of  wilfulness,  as  the  two  charges  are  incompatible 
and  negligence  cannot  be  of  such  a  degree  as  to  become  wilful- 
ness,   p.  434. 

4.  Pleading. —  Wilfulness, —  Aggressive  Wrong, —  Use  of  Ad- 
jectives and  Conclusions, — Torts, — Acts  which  constitute  wil- 
fulness must  not  be  mere  acts  of  nonfeasance,  but  acts  of 
aggressive  wrong;  and  where  such  element  of  a  charge  of 
wilfulness  is  otherwise  absent,  a  complaint  which  assumes  to 
state  the  specific  acts  occasioning  the  injury  cannot  supply  it 
by  the  use  of  adjectives,  such  as  "wilful"  or  "wanton,"  or  by 
the  statement  of  conclusions,  such  as  "with  the  intent  to  in- 
jure," or  even  though  it  be  alleged  that  the  acts  upon  which 
the  charge  is  based  were  wilfully  and  purposely  done  with  in- 
tent to  injure  the  plaintiff,    p.  435. 

From  Jay  Circuit  Court ;  E.  E.  McGriff,  Judge. 

Action  by  Chalmer  Schlegel  by  next  friend  against 
Ferdinand  Stauffer.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Reversed. 

Peterson  &  Moran  and  Moran  &  Gillespie,  for  appel- 
lant. 
L.  C  DeVoss  and  Clark  J*  Lutz,  for  appellee. 
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Batman.  J. — ^In  this  action  the  complaint  is  in  a 
single  paragraph,  and  alleges  that  appellee  is  an  orphan, 
who  had  been  placed  in  the  custody  of  appellant  by  the 
proper  authorities,  and  so  remained  until  the  occurrence 
thereinafter  mentioned.  It  then  recites  certain  acts  of 
cruel  treataient.  which  appellee  had  theretofore  received 
at  the  hands  of  appellant,  and  continues  with  the  fol- 
lowing averments:  'That  he.  plaintiff,  during  all  of 
said  times  being  a  mere  child,  never  having  had  any 
experience  in  farming  or  in  management  of  horses  or 
teams  of  horses  and  being  weak  in  strength,  not  having 
strength  enough  to  hold  or  control  or  guide  a  team  of 
horses,  all  of  which  defendant  had  full  knowledge  and 
well  knew.  When  in  the  month  of  May.  1913,  defend- 
ant wilfully  and  purposely  placed  plaintiff,  who  was 
then  of  the  age  of  13  years,  in  charge  of  a  team  of 
horses  which  defendant  then  and  there  well  knew  was 
restive  in  harness  and  would  run  away,  and  defendant 
well  knew  that  the  plaintiff  was  weak  and  unable  to 
control  said  team,  when  the  defendant  wilfully  and  pur- 
posely and  with  the  intent  wilfully  and  purposely  to 
injure  this  plaintiff  ordered  and  directed  plaintiff  to 
take  charge  of  said  team  and  hitch  them  to  a  cast  iron 
roller  which  the  defendant  well  knew  was  dangerous, 
on  which  were  interlocking  cogs,  when  at  said  time  de- 
fendant ordered  and  directed  plaintiff  to  roll  ground 
preparatory  to  sowing  and  planting  defendant's  crops, 
when  in  pursuance  to  defendant's  orders  and  direction 
this  plaintiff  drove  said  team  attached  to  said  roller 
across  a  field  of  the  defendant,  when  without  any  fault 
or  negligence  of  plaintiff  said  team  of  horses  became 
frightened  and  ran  away,  throwing  said  plaintiff's  arms 
into  said  interlocking  cogs."  (Here  follows  a  descrip- 
tion of  appellee's  injuries,  a  recital  of  the  effect  thereof, 
and  the  subsequent  cruel  treatment  received  at  the 
hands  of  appellant.)     The  complaint  concludes  by  al- 
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leging  that  all  of  his  injuries  and  suffering  were  ''caused 
by. reason  of  the  wanton,  cruel,  inhuman,  and  wilful! 
act  of  the  defendant,^  and  a  demand  for  a  judgment 
in  the  smn  of  $5,000.  After  filing  a  demurrer  to  the 
complaint  for  want  of  facts,  which  was  overruled,  ap- 
pellant filed  an  answer  thereto  in  general  denial.  Other 
steps  were  taken  in  the  formation  of  the  issues,  but  as 
they  are  not  involved  in  the  questions  submitted  for  our 
determination  they  are  not  set  out.  The  cause  was  sub- 
mitted to  a  jury  for  trial  on  the  issues  stated,  resulting 
in  a  verdict  and  judgment  in  favor  of  appellee*  With 
its  general  verdict  the  jury  returned  answers  to  certain 
interrogatories  submitted  by  the  court.  Appellant  filed 
a  motion  for  a  new  trial,  which  was  overruled,  and  is 
now  prosecuting  this  appeal  on  an  assignment  of  errors 
which  requires  a  consideration  of  the  question  herein- 
after determined* 

Appellant  contends  that  the  court  erred  in  overruling 
his  demurrer  to  the  complaint.    The  theory  of  the  com- 
plaint, as  asserted  by  appellant  and  admitted  by 
1.    appellee,  and  as  disclosed  by  its  general  scope  and 
tenor,  is  that  of  wilful  injury,  and  on  that  theory 
its  sufficiency  must  be  determined.     It  is  well  settled 
that  where  a  complaint,  based  on  an  alleged  wilful  in- 
jury, assumes  to  state  the  specific  acts  which  occasioned 
such  injury,  the  quality  of  the  acts  must  be  determined, 
not  by  considering  the  epithets  with  which  it  may 
abound,  but  by  a  consideration  of  the  acts  which  caused 
the  injury.    B^lt  R.,  etc.,  Co.  v.  Mann  (1886),  107  Ind. 
89,  7  N.  E.  893;  Louisville,  etc.,  R.  Co.  V.  Schmidt 
(1885),  106  Ind.  73,  5  N.  E.  684;  Ivens  V.  Cincinnati, 
etc.,  R.  Co.  (1885),  103  Ind.  27,  2  N.  E.  134.     It  will  be 
observed  that  the  complaint  in  the  instant  case  assumes 
to  state  such  acts,  and  it  therefore  falls  within  the  rule 
stated.    Omitting  the  introductory  parts  of  the  com- 
VOL.  74—28 
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plaint,  and  the  allegations  of  prior  and  subsequent  cruel 
treatment,  which  it  is  alleged  appellee  received  at  the 
hands  of  appellant,  and  omitting  the  repeated  epithets 
therein,  the  specific  acts,  which  it  is  alleged  caused  ap- 
pellee's injuries,  may  be  stated  briefly,  but  in  substance 
fully,  as  follows:  That  when  appellee  was  thirteen 
years  of  age  appellant  placed  him  in  charge  of  a  team 
of  horses,  which  were  restive  in  harness  and  would  run 
away,  and  directed  him  to  hitch  said  team  to  a  danger- 
ous cast  iron  roller,  on  which  there  were  interlocking 
cogs,  and  to  roll  ground  preparatory  to  sowing  and 
planting  appellant's  crops;  that  appellee  had  not  had 
theretofore  any  experience  in  farming,  or  managing 
horses  or  teams  of  horses,  and  did  not  have  sufficient 
strength  to  control  or  guide  the  same,  all  of  which  facts 
appellant  well  knew. 

It  is  also  well  settled  that  a  complaint  based  on  an 
alleged  wilful  injury,  being  quasi  criminal  in  its  nature, 

must  be  strictly  construed.     Union  Traction  Co. 
2-3.   v.  Lowe  (1903),  31  Ind.  App.  336,  67  N.  E.  1021; 

Dull  v.  Cleveland,  etc.,  R.  Co.  (1899),  21  Ind. 
App.  571,  52  N.  E.  1013;  VandaZia  R.  Co.  v.  Clem 
(1911),  49  Ind.  App.  94,  96  N.  E.  789;  Pittsburgh,  etc., 
R.  Co.  v.  Ferrell  (1907),  39  Ind.  App.  515,  78  N.  E.  988, 
80  N.  E.  425.  An  examination  of  the  complaint  with 
this  rule  in  mind  discloses  that  it  is  not  alleged  where 
the  interlocking  cogs  on  the  roller  were  located,  or  that 
they  were  not  housed,  or  otherwise  guarded.  It  does 
not  allege  where  appellee  was  required  to  be  in  operat- 
ing said  roller,  whether  on  one  of  the  horses,  on  the 
roller  itself,  walking  behind  the  same,  or  elsewhere.  It 
does  not  allege  that  the  operation  of  said  roller  required 
him  to  be  near  said  cogs,  or  how  the  running  away  of 
the  horses,  if  it  should  occur,  would  endanger  his  safety. 
As  for  anything  alleged,  his  duties  may  have  required 
him  to  drive  the  horses  by  means  of  lines,  while  walking 
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behind  the  roller.  In  that  event  he  would  have  been  in 
a  place  of  comparative  safety  should  the  horses  run 
away  by  reason  of  their  restive  nature,  fright,  or  other 
causes.  While  due  precaution  under  such  circumstances 
might  have  required  that  appellant  should  have  antici- 
pated that  the  horses  in  running  away  might  break  their 
harness,  damage  the  roller,  and  injure  themselves,  it 
might  well  be  questioned  whether  he  should  have  antici- 
pated that  appellee  would  sustain  an  injury  thereby. 
But  even  if  due  precaution  should  have  so  required, 
there  are  no  facts  alleged  that  would  indicate  that  ap- 
pellant's failure  so  to  do,  and  to  guard  against  injury 
to  appellee  thereby,  was  the  result  of  anjrthing  more 
than  mere  inattention,  thoughtlessness,  or  heedlessness 
which  would  constitute  negligence,  but  not  wilfulness, 
because  of  the  absence  of  purpose  or  design.  Parker 
V.  Pennsylvania  Co.  (1893),  134  Ind.  673,  34  N.  E.  504, 
23  L.  R.  A.  552;  Brooks  V.  Pittsburgh,  etc.,  R.  Co. 
(1902),  158  Ind.  62,  62  N.  E.  694;  Dull  V.  Cleveland, 
etc.,  R.  Co.,  supra.  But  if  the  facts  alleged  were  such 
as  to  show  a  very  high  degree  of  negligence  on  the  part 
of  appellant,  still  the  complaint  would  be  insufficient  as 
a  charge  of  wilfulness,  as  negligence  and  wilfulness  are 
incompatible,  and  the  former  cannot  be  of  such  a  degree 
as  to  become  the  latter.  Brooks  v.  Pittsburgh,  etc.,  R. 
Co.,  supra;  Dull  v.  Cleveland,  etc.,  R.  Co.,  supra;  Cleve- 
land,  etc.,  R.  Co.  v.  MiUer  (1898),  149  Ind.  490,  49  N. 
E.  445 ;  Vundalia  R.  Co.  V.  Clem,  supra;  Cleveland,  etc., 
R.  Co.  V.  Starks  (1910),  174  Ind.  345,  92  N.  E.  54. 

Acts  which  constitute  wilfulness  must  not  be  mere 
acts  of  nonfeasance,  but  must  be  acts  of  aggressive 

wrong.    Parker    v.    Pennsylvania    Co.,    supra; 
4.    Louisville,  etc.,  R.  Co.  v.  Bryan  (1886),  107  Ind. 

51,  7  N.  E.  807 ;  Gregory  v.  Cleveland,  etc.,  R.  Co. 
(1887),  112  Ind.  385,  14  N.  E.  228;  MiUer  v.  MiUer 
(1897) ,  17  Ind.  App.  605,  47  N.  E.  338 ;  Cleveland,  etc.. 
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R.  Co.  V.  TaHt  (1894),  64  Fed.  823,  12  C.  C.  A.  618. 
If  this  essential  element  of  a  charge  of  wilful  injury  is 
otherwise  absent  in  a  complaint  which  assumes  to  state 
the  specific  acts  which  occasioned  the  injury,  it  cannot 
be  supplied  by  the  use  of  adjectives,  such  as  "wilful," 
or  "wanton,"  or  the  statement  of  conclusion^,  such  as 
"with  the  intent  to  injure."  Cleveland,  etc.,  R.  Co.  V. 
Asbury  (1889),  120  Ind.  289,  22  N.  E.  140;  Walker  V. 
Wehking  (1902),  29  Ind.  App.  62,  63  N.  E.  128; 
Sherfey  v.  Evansville,  etc.,  R.  Co.  (1890),  121  Ind.  427, 
23  N.  E.  273;  Southern  R.  Co.  V.  McNeeley  (1909),  44 
Ind.  App.  126,  88  N.  E.  710, 714 ;  Miller  Y.  Miller,  supra; 
LouisviUe,  etc.,  R.  Co.  v.  Wood  (1888),  113  Ind.  544, 
14  N.  E.  572, 16  N.  E.  197.  Under  the  rules  stated  and 
the  authorities  cited,  we  are  clearly  of  the  opinion  that 
the  complaint  in  the  instant  case,  assuming,  as  it  does, 
to  state  the  acts  which  occasioned  the  alleged  injury, 
falls  far  short  of  measuring  up  to  the  requirements  of 
a  charge  of  wilful  injury,  although  it  is  alleged  that  the 
acts  of  appellant  upon  which  the  charge  is  based  were 
wilfully  and  purposely  done  with  intent  to  injure  ap- 
pellee. To  hold  otherwise  would  be  out  of  harmony 
with  the  spirit  of  the  niunerous  decisions  of  the  courts 
of  appeal  in  this  state,  wherein  the  sufficiency  of  charges 
of  wilful  injury  have  been  considered,  and  would  stand 
as  a  harmful  precedent,  in  that  it  would  recognize  that 
acts,  which  in  themselves  are  nothing  more  than  mere 
negligence  at  most,  may  be  so  pleaded  as  to  form  the 
basis  of  a  charge  of  wilful  injury. 

In  view  of  the  apparent  theory  on  which  the  com- 
plaint is  drawn,  and  the  admission  of  appellee  in  that 
regard,  we  find  it  unnecessary  to  consider  its  sufficiency 
on  any  other  theory  than  that  of  wilful  injury.  Having 
reached  the  conclusion  that  the  court  erred  in  overrul- 
ing appellant's  demurrer  to  the  complaint,  we  deem  it 
unnecessary  to  consider  any  of  the  remaining  errors 
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assigned.  The  judgment  is  reversed,  with  instructions 
to  sustain  appellant's  demurrer  to  the  complaint,  and 
for  further  proceedings  consistent  with  this  opinion. 


Clark,  Administratrix,  v.  City  of  Huntington. 

[No.  10,302.    Filed  May  12,  1920.    Rehearing  denied  October  13, 
1920.    Transfer  denied  December  16,  1920.] 

1.  Pi£ADiNG. — Complaint. — Duplicity. — Theory. — If  a  cause  of 
action  is  stated  upon  two  distinct  theories  in  the  same  para- 
graph of  complaint,  plaintiff  must  proceed  only  upon  one  the- 
ory, and  must  establish  his  right  of  recovery  upon  that  adopted 
or  fail  in  his  cause  of  action,    p.  444. 

2.  Pleading. — Complaint. —  Theory. —  Determination. —  The  the- 
ory upon  which  plaintiff's  case  rests  must  be  determined  by 
the  court  from  the  g^eral  tenor  and  character  of  the  pleading 
in  passing  upon  its  sufficiency,  and  the  theory  so  determined 
must  be  the  one  apparent  and  clearly  outlined  by  the  leading 
averments,    p.  444. 

8.  Negligence. — Use  of  PrivtUe  Way  by  lAcensee, — Duty  of 
Ovmer. — ^Where  one  traveling  over  a  private  way  as  a  mere 
licensee  was  injured  by  falling  from  a  retaining  wall,  the 
owners  controlling  the  property  owed  him  no  duty  as  to  the 
condition  of  the  premises,  except  that  they  could  not  knowingly 
expose  him  to  a  hidden  peril  or  wilfully  cause  him  injury,  and 
under  such  right  the  injured  party  entered  upon  the  way  at 
his  own  risk.    p.  444. 

4.  Negugence. — Use  of  Private  Way  for  Hire. — Duty  of  Ovmer. 
— ^Where  decedent's  employer  had  paid  for  the  privilegfe  of 
using  a  private  way  owned  by  others,  decedent,  as  a  user  for 
hire,  was  there  as  an  invitee  of  the  owners,  who  owed  to  him 
the  duty  of  having  such  way  in  a  reasonably  safe  condition, 
and  to  give  warning  of  any  concecded  perils,    p.  445. 

5.  Negligence. — Use  of  Private  Way  by  Invitee. — Concealed 
Perils. — Oivner^'  Duty  to  Give  Warning. — It  was  the  duty  of 
the  owners  of  a  private  way  to  one  using  it  as  an  invitee  to 
give  warning  of  any  latent  or  concealed  perils  on  the  way,  or 
in  such  immediate  proximity  thereto  as  to  constitute  substan- 
tially a  part  thereof,  but  there  can  be  no  recovery  for  the 
death  of  such  invitee  resulting  from  his  falling  from  a  retain- 
ing wall,  where  the  place  of  danger  was  as  well  known  to  the 
invitee  through  continued  observation  as  it  was  to  the  owners 
of  the  way.    p.  446. 
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6.  Negligence. —  Private  Way. —  Public  Use  by  Invitatiofu — 
Duty  of  Owner. — Where  one  establishes  a  private  road  or  way 
upon  his  own  ground,  and  expressly  or  impliedly  invites  the 
public  to  use  it,  he  must  exercise  reasonable  care  and  diligence 
to  maintain  it  in  safe  condition  for  those  traveling  over  it,  and 
must  keep  it  free  from  dangerous  obstructions  and  pitfalls, 
p.  446. 

7.  Negugence. — Private  Way, — Use  by  Invitee. — Personal  In- 
Junes. — Assumption  of  Risk. — ^Where  a  member  of  the  public 
who  was  invited  by  the  owner  to  use  a  private  way  did  so 
with  full  knowledge  of  the  existence  of  a  dangerous  pitfall 
which  caused  his  death,  he  assumed  the  risk,  even  though  he 
had  forgotten  the  pitfall  at  the  time,  and  there  can  be  no 
recovery  for  his  death,    p.  447. 

8.  Municipal  Corporations. — Use  of  Way. — Personal  Injwries. 
— Complaint. — Inconsistent  Theories. — In  an  action  for  wrong- 
ful death  against  a  city  and  the  alleged  owners  of  a  way  in 
using  which  decedent  was  killed,  a  complaint  alleging  that  such 
way  was  owned  by  the  city's  codefendants,  that  decedent,  at 
the  time  he  was  killed,  was  using  the  way  on  the  invitation  of 
such  codefendants,  and  that  such  codefendants  negligently 
failed  properly  to  guard  agfainst  injury  thereon,  held  incon- 
sistent with  the  theory  that  the  way  had  been  dedicated  to 
public  use.    p.  448. 

9.  Dedication. — Ownership  of  Fee. — The  fee  of  realty  dedi- 
cated to  public  use  remains  in  the  dedicator,    p.  449. 

From  Wabash  Circuit  Court ;  Charles  A.  Cole,  Special 
Judge. 

Action  by  Mary  L.  Clark,  administratrix  of  the  estate 
of  Dora  Clark,  deceased,  against  the  city  of  Huntington 
and  others.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Affirmed. 

Branyan  &  Branyan  and  Switzer  &  Bent,  for  appel- 
lant. 

Bowers  &  Feightner,  Eben  Lesh,  U.  S.  Lesh  and  Sum^ 
ner  Kenner,  for  appellees. 

Nichols,  C.  J. — ^This  action  was  commenced  in  the 
Huntington  Circuit  Court  and  the  venue,  on  affidavit  of 
appellant,  was  changed  to  the  Wabash  Circuit  Court. 

The  substance  of  the  first  paragraph  of  the  com- 
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plaint,  which  complaint  is  very  long,  covering  seventeen 
pages  of  the  transcript,  is  as  follows :  Appellee  city  of 
Huntington  has  a  population  of  about  15,000,  with  the 
usual  officers  for  such  cities.  Appellee  Whitelock  Press 
is  a  corporation,  with  its  principal  office  located  in  said 
city,  and  appellees  Hawley  and  Whitelock  are  business 
men  located  with  their  business  in  said  city.  Jefferson 
street  is  one  of  the  principal  streets  of  said  city,  and  in 
1915  was  traveled  more  than  any  other  street  therein. 
It  runs  from  the  northwest  to  the  southeast,  crossing 
"Little  Wabash"  river  at  right  angles  a  little  south  of, 
but  near,  the  center  of  the  city.  At  the  place  of  cross- 
ing there  is  a  small  island  in  the  center  of  the  stream 
called  "The  Island,"  which  island  is  crossed  by  said 
street.  There  are  two  low  truss  bridges  across  said 
river  and  island.  At  the  north  end  of  the  north  bridge 
there  is  a  stone  abutment,  from  which  a  wall  extends 
in  an  easterly  direction  along  the  north  bank  of  said 
river,  which  wall  is  built  with  the  west  end  thereof 
against  the  north  abutment  of  said  north  bridge  and  is 
about  seventeen  feet  in  height  near  the  abutment,  and 
sixteen  to  eighteen  inches  in  width  across  the  top.  Said 
wall  was  constructed  by  appellees,  other  than  the  city, 
eight  years  ago,  at  which  time  said  appellees,  other  than 
the  city,  opened  a  right  of  way  for  foot  travel,  horses, 
wagons,  buggies  and  all  sorts  of  motor  vehicles  from 
Jefferson  street  at  the  north  end  of  said  bridge  running 
in  an  easterly  direction  along  the  north  bank  of  said 
river  and  parallel  with  said  wall,  and  continuing  east- 
erly until  it  intersected  certain  other  driveways  and 
alleys  which  run  in  a  general  north  and  south  direction 
and  passing  what  is  known  as  the  J.  B.  Bartlett  Truck- 
ing Company  Plant,  and  also  the  Home  Lumber  Com- 
pany Plant,  where  said  alleys  are  intersected  by  said 
driveway  so  opened,  which  driveway  finds  its  outlet  in 
another  street  in  said  city,  known  as  State  street,  nm- 
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ning  east  and  west,  which  is  also  a  great  thoroughfare. 
Said  Jefferson  street  is  traveled  day  and  night  contin- 
uously by  thousands  of  travelers.  Said  driveway  and 
alley  form  a  complete  egress  and  ingress  and  are  a 
continuous  passageway  from  Jefferson  street  to  State 
street.  Such  driveway  is  substantially  on  a  level  with 
the  top  of  said  wall.  Said  wall  is  perpendicular,  with 
timber  posts  extending  out  of  the  top  thereof  in  an  up- 
right position  about  five  feet  and  about  five  inches 
in  diameter,  and  six  or  eight  feet  apart,  presumably 
for  the  purpose  of  attaching  bars,  wires,  or  other  form 
of  barricade  thereto  to  prevent  travelers  from  falling 
over  said  wall  into  the  river  or  upon  the  rocks  and 
ledges  below.  There  are  no  bars  or  any  form  of  barri- 
cade, nor  were  any  ever  stretched  from  said  posts,  ex- 
cept temporarily,  as  hereinafter  stated.  Said  wall  and 
posts  have  been  standing  without  barricades  for  more 
than  eight  years,  and  appellees  and  each  of  them,  in- 
cluding the  said  city,  permitted  said  wall,  posts  and 
driveway  to  remain  as  aforesaid  for  eight  years  negli- 
gently and  indifferently.  Appellees  suffered  the  pub- 
lic to  pass  over  said  driveway  and  also  filled  the  uneven 
places,  thereby  making  an  approach  to  the  same  from 
Jefferson  street.  In  order  to  make  the  driveway  wider, 
they  cut  off  about  two  feet  of  the  side  railing  on  the 
east  side  of  the  north  end  of  said  bridge,  and  at  such 
point  where  appellant's  decedent  fell  over  the  wall  and 
met  his  death.  Appellee  city  knowingly  permitted  such 
cutting  and  alteration  of  said  bridge  so  as  to  widen  said 
driveway.  Said  city  also  participated  in  said  opening 
of  said  driveway  by  having  its  officials  and  street  com- 
missioner to  superintend  a  part  thereof,  namely,  the 
portion  of  the  sidewalk  on  Jefferson  street  where  said 
approach  from  said  street  into  said  driveway  was  con- 
structed, and  said  city  also  further  recognized  said 
driveway  at  other  times  by  placing  a  temporary  barri- 
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cade  upon  said  posts  in  said  wall  to  prevent  thepopulace 
from  falling  over  the  same,  and  by  other  acts  aforesaid 
appellees  invited  the  public  to  use  said  driveway  as.  a 
part  of  the  system  of  the  streets  and  alleys  of  said  city, 
and  the  public  did  use  said  driveway  by  its  foot  pa&- 
sengers  and  all  sorts  of  conveyances  for  about  eight 
years.  There  was  a  contract  between  the  appellees, 
other  than  the  city,  that  they  would  build  said  wall  and 
construct  said  driveway  for  their  mutual  use  and  for  the 
use  of  the  property  owners,  which  agreement  between 
said  appellees  was  based  upon  a  valuable  consideration, 
and  such  wall  was  constructed  and  such  driveway  was 
opened  and  prepared  pursuant  to  said  agreement,  and 
has  been  so  used  for  eight  years.  Said  driveway  is 
about  twenty  feet  in  width,  and  intersects  Jefferson 
street  as  aforesaid.  The  Whitelock  Press  conducts  a 
printing  office  in  a  building  fronting  on  Jefferson  street, 
the  ground  of  which  is  bounded  on  the  south  by  said 
driveway  so  opened.  All  of  said  appellees  at  all  times 
treated  said  driveway  as  open  for  the  public  by  their 
use  of  it,  and  by  permitting  others  to  use  it  in  a  public 
way,  and  that  the  ground  over  which  said  driveway 
runs  and  said  wall  was  built  is  owned  by  appellees  White- 
lock  Press,  Orlando  W.  Whitelock  and  Wesley  W.  Hawley. 
Said  city  is  being  operated,  and  was  in  November,  1915, 
operated,  as  a  city  of  the  fourth  class,  and  for  more 
than  twenty-five  years,  through  its  officials  and  servants, 
it  has  had  supervision  over  all  the  streets  and  alleys 
within  its  corporate  limits,  and  since  January  1,  1914, 
it  has  h^d  a  board  of  public  works.  It  was  at  last  said 
date  bound  to  exercise  due  care  over  all  its  streets  and 
alleys,  and  to  keep  and  maintain  them  in  a  reasonably 
safe  condition  for  the  public  to  travel  on  and  along,  but 
that  for  eight  years  it  negligently  suffered  said  wall  ad- 
joining Jefferson  street,  and  the  pit  seventeen  feet  in 
depth  formed  by  the  construction  of  said  wall,  and  the 
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opening  of  said  driveway  immediately  adjacent  to 
Jefferson  street  aforesaid,  to  remain  in  the  dangerous 
condition  for  foot  travelers  and  those  operating  vehicles 
on  and  along  said  way.  On  the  evening  of  November 
12, 1915,  just  after  night  had  fallen,  the  decedent,  Dora 
Clark,  was  coming  from  the  J.  B.  Bartlett  Trucking 
Company's  plant,  and  was  passing  over  the  said  drive- 
way on  foot  toward  the  bridge,  with  the  intention  of 
entering  upon  said  bridge,  and  when  he  got  to  the  end 
of  the  bridge,  believing  he  was  up  to  it,  turned  to  his 
left  to  enter  upon  the  sidewalk  upon  the  bridge  imme- 
diately adjacent  to  it,  fell  over  the  wall  seventeen 
feet  upon  the  ledges  of  the  rock  below,  and  was  so  in- 
jured that  his  death  resulted  within  five  days.  At  the 
time  said  decedent  fell  over  the  wall,  and  prior  thereto, 
he  was  proceeding  with  due  care,  was  in  a  place  where 
he  had  a  right  to  be,  was  without  fault,  was  wholly  free 
from  negligence,  and  did  not  in  any  way  contribute  to 
his  own  injury;  but,  because  of  the  darkness,  and  on 
account  of  the  absence  of  a  barricade  on  said  wall  at 
the  point  where  it  united  with  said  bridge,  and  on  ac- 
count of  the  side  railing  of  said  bridge  being  cut  off  as 
aforesaid,  and  on  account  of  the  negligent  failure  of  the 
appellees  to  place  barricades  and  railing  along  said  wall, 
and  on  account  of  the  negligent  failure  of  the  city  to 
construct  and  maintain  a  proper  barricade,  decedent 
thereby  lost  his  life.  Had  there  been  a  suitable  barri- 
cade on  the  wall,  the  decedent  would  not  have  fallen. 
Decedent,  prior  to  his  death  anjj  for  a  long  time  prior 
thereto,  was  in  the  employ  of  the  J.  B.  Bartlett  Truck- 
ing Company  of  said  city,  which  company  was  operating 
a  general  trucking  and  transfer  business  in  said  city, 
and  was  the  owner  of  the  lot  fronting  on  said  State 
street,  upon  which  lots  were  sheds  for  trucks  and  horse 
stables.  These  buildings  were  on  the  ground  west  of 
said  alley.     Said  trucking  company  had  paid  $25  for 
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the  right  to  use  said  driveway,  and  said  decedent  was 
included  in  such  right  and  privilege  to  go  along  said 
way  to  and  from  his  work  for  said  trucking  company, 
and  was  so  exercising  said  right  at  the  time  of  his  in- 
jury and  death  as  herein  averred.  He  left  surviving 
him,  as  his  only  heirs  at  law,  his  widow  and  two  sons 
and  a  daughter,  who  were  dependent  upon  him  for  sup- 
port. Appellee  Hawley  is  and  was  at  all  times  the  sole 
owner  of  the  wall  in  question,  and  said  Orlando  White- 
lock  and  the  Whitelock  Press  are  the  owners,  and  at  all 
times  were  the  owners,  of  the  "wajr"  in  question.  There 
is  a  prayer  for  judgment  in  the  sum  of  $10,000. 

The  second  paragraph,  so  far  as  concerns  this  deci- 
sion, is  substantially  the  same  as  the  first,  but  more 
specifically  avers  that  for  several  months  preceding  the 
accident  the  decedent,  in  going  to  and  from  his  em- 
ployment with  said  trucking  company,  passed  to  and 
from  said  trucking  company's  office  and  bams,  along 
and  over  the  driveway,  which  was  the  shortest  and  most 
convenient  way  for  decedent  to  go  to  and  from  his  place 
of  emplojonent,  and  on  the  evening  of  November  12, 
191^,  after  dusk,  and  having  finished  the  day's  work  at 
the  trucking  company's  bams,  he  started  on  foot  to  go 
to  his  home  through  and  over  said  driveway  parallel 
with  said  retaining  wall,  when  he  was  injured  as 
averred  in  the  first  paragraph  of  complaint. 

It  is  to  be  observed  that  the  complaint  in  this  action 
seems  to  be  drawn  upon  a  double  theory,  the  one  being 
that  appellant's  decedent  was  rightfully  upon  the  prem- 
ises when  injured,  as  an  employe  of  the  trucking  com- 
pany, which  said  company  had  paid  a  consideration  of 
$25  for  the  right  to  use  the  driveway  involved,  such 
decedent  being  included  in  the  right  and  privilege  to  go 
along  said  way,  and  being  in  the  exercise  of  that  right 
in  going  to  and  from  his  work  for  said  trucking  com- 
pany, when  injured;  and  the  other  theory  being  that 
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the  way,  although  a  private  way,  was  opened  to  the 
public,  and  that  by  implication  the  public  were  invited 
to  use  it,  appellant's  decedent,  of  course,  being  one  of 
such  public  so  invited. 

It  is  a  rule  of  law  that,  if  a  cause  of  action  is  stated 

upon  two  distinct  theories  in  the  same  paragraph  of 

complaint,  the  plaintiff  must  proceed  only  upon 

1.  one  theory,  and  must  establish  his  right  of  re- 
covery upon  the  theory  adopted,  or  fail  in  his 
action.    The  theory  upon  which  the  case  rests 

2.  must  be  determined  by  the  court  from  the  gen- 
eral tenor  and  character  of  the  pleading  in  pass- 
ing upon  its  sufficiency,  and  the  theory  so  determined 
must  be  the  one  apparent  and  clearly  outlined  by  the 
leading  averments.  State,  ex  rel.  v.  Scott  (1908),  171 
Ind.  349,  86  N.  E.  409;  Richardson  V.  League  (1899), 
21  Ind.  App.  429,  52  N.  E.  618 ;  Cleveland,  etc.,  R.  Co. 
V.  StevMirt  (1900),  24  Ind.  App.  374,  56  N.  E.  917; 
Carpenter  V.  WiUard  Library  (1901),  26  Ind.  App.  619, 
60  N.  E.  365;  Dyer  V.  Woods  (1906),  166  Ind.  44,  76  N. 
E.  624;  Oolitic  Stone  Co.  v.  Ridge  (1908),  169  Ind.  639, 
83  N.  E.  246;  Fowler  v.  Ft.  Wayne,  €tc.,  Traction  Co. 
(1910),  45  Ind.  App.  441,  91  N.  E.  47. 

Because  of  the  specific  averment  in  the  complaint  that 
appellant's  decedent  was  in  the  exercise  of  his  right  to 

use  such  way  as  an  employe  of  the  trucking  com- 
8.    pany  at  the  time  that  he  was  injured,  the  court 

adopts  that  theory.  We  may  say  that,  if  ap- 
pellant's decedent  was  traveling  over  the  private  way 
involved  as  a  mere  licensee,  then  appellees  owed  him  no 
duty  as  to  the  condition  of  the  premises,  save  that  they 
should  not  knowingly  expose  him  to  a  hidden  peril  or 
wilfully  cause  him  injury.  Under  such  a  right  appel- 
lant's  decedent  entered  upon  the  way  at  his  own  risk. 
Faris  V.  Hoberg  (1893),  134  Ind.  269,  33  N.  E.  1028, 
39  Am.  St.  261 ;  St  Joseph  Ice  Co.  V.  Bertch  (1904),  83 
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Ind.  App.  491,  71  N.  E.  56;  Baltimore,  etc.,  R.  Co.  V. 
Slaughter  (1906),  167  Ind.  330,  79  N.  E.  186,  7  L.  R.  A. 
(N.  S.)  597, 119  Am.  St.  503.    But  since  the  decedent's 

employer  had  paid  for  the  privilege  of  using  ap^ 
4.    pellee's  private  way,  such  decedent,  as  a  user  for 

hire,  it  seems  to  us,  was  there  as  an  invitee  of 

appellees,  to  whom  they  owed  the  duty  of  having 
6.    such  way  in  a  reasonably  safe  condition,  and  to 

give  warning  of  any  concealed  perils.  Fair" 
mounty  etc.,  Assn.  V.  Dovmey  (1897),  146  Ind.  503,  45 
N.  E.  696;  Baltimore,  etc.,  R.  Co.  V.  Slaughter,  supra. 
It  was  appellees'  duty  to  give  warning  of  any  latent  or 
concealed  perils  upon  their  private  way  or  in  such  im- 
mediate proximity  thereto  as  to  constitute  substantially 
a  part  thereof.  See,  20  R.  C.  L.  §51,  and  a  long  Ust  of 
authorities  there  cited.  But  it  will  be  observed  that 
the  perils  mentioned  above  are  those  that  are  concealed, 
such  as  are  not  known  to  the  person  injured.  The  true 
ground  of  appellees'  liability  is  their  superior  knowledge 
of  peril  and  of  the  danger  therefrom  to  persons  going 
upon  the  way.  If  the  danger  involved  in  this  action 
was  known  only  to  the  appellees,  and  was  not  known  to 
the  deceased  then  a  recovery  is  permitted.  Donaldson 
V.  Wilson  (1886),  60  Mich.  86,  26  N.  W.  842,  1  Am. 
St.  487;  Lowe  V.  Salt  Lake  City  (1896),  13  Utah  91,  44 
Pac.  1050,  50  Am.  St.  708.  As  appears  by  the  aver- 
ments of  the  complaint,  appellant's  decedent  had  been 
in  the  employ  of  the  trucking  company  for  several 
months  preceding  the  date  of  the  accident,  and  in  going 
to  and  from  his  place  of  employment  he  passed  along 
and  over  the  driveway,  which  was  the  shortest  and  most 
convenient  way  to  go  to  and  from  his  place  of  employ- 
ment. He  lived  on  the  south  side  of  the  river  and  west 
of  Jefferson  street,  and  necessarily  passed  immediately 
by  the  dangerous  location  involved.  These  averments, 
in  substance,  in  both  paragraphs  of  the  complaint,  by 
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clear  implication  show  that  appellant's  decedent  had  full 
knowledge  of  the  conditions  surrounding  the  place  of 
the  accident.  He  had  to  know  that  the  pitfall  was  there, 
and  of  the  fact  that  it  was  dangerous.  As  a  place  of 
danger  it  must  have  been  as  well  known  to  appellant's 
decedent  as  it  was  to  appellees,  and  therefore  there  is 
no  liability  for  the  death  resulting  from  the  injuries 
which  he  sustained  in  falling  over  the  wall.  Lepnick  V. 
Croddis  (1894),  72  Miss.  200,  16  South.  213,  26  L.  R.  A. 
686,  48  Am.  St.  547;  Lary  v.  Cleveland,  etc.,  R.  Co. 
(1881),  78  Ind.  828,  41  Am.  Rep.  572;  Hoyt  V.  Wood^ 
bury  (1909),  200  Mass.  843,  86  N.  E.  772,  22  L.  R.  A. 
(N.  S.)  730. 

Even  if  the  court  were  to  adopt  the  theory  that  the 
way  was  a  private  way  to  which  the  public  had  been 

invited,  still  appellant  cannot  prevail  in  this  ac- 
6.    tion.    It  is  true  that  it  has  been  many  times  held 

that,  when  one  establishes  a  private  road,  path, 
or  way  upon  his  own  ground,  and  expressly  or  impliedly 
invites  the  public  to  use  it,  he  is  under  obligation  to 
exercise  reasonable  care  and  diligence  to  keep  it  in  a 
safe  condition  for  the  benefit  of  any  one  who  may  elect 
to  use  it,  that  is  to  say,  to  keep  it  free  from  dangerous 
obstructions,  pitfalls,  etc.  1  Thompson,  Negligence 
§1012.  Campbell  V.  Boyd  (1888),  88  N.  C.  129,  43  Am. 
Rep.  740;  Lawson  v.  Shreveport  Waterworks  Co. 
(1903) ,  111  La.  73,  35  South.  390 ;  Marsh  V.  Minneapolis 
Brewing  Co.  (1904),  92  Minn.  182,  99  N.  W.  630; 
Northwestern,  etc.,  R.  Co.  v.  O'MaUey  (1903),  107  111. 
App.  599;  Sears  v.  Merrick  (1899),  175  Mass.  25,  55 
N.  E.  476;  Overholt  V.  Vieths  (1887),  93  Mo.  422,  6  S. 
W.  74,  3  Am.  St.  557 ;  Sweeny  V.  Old  Colony,  etc.,  R.  Co. 
(1865),  10  Allen  (Mass.)  368,  87  Am.  Dec.  644;  Adams 
v.  Iron  Cliffs  Co.  (1889),  78  Mich.  271,  44  N.  W.  270, 
18  Am.  St.  441;  Evansville,  etc.,  R.  Co.  V.  Griffin 
(1885),  100  Ind.  221,  50  Am.  Rep.  783;  Pittsburgh, 
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etc.,  R.  Co.  V.  Simons  (1907),  168  Ind.  333,  79  N.  E. 
911;  Lake  Erie,  etc.,  R.  Co.  V.  Fleming  (1915),  183  Ind. 
511,  109  N.  E.  753 ;  Baltimore,  etc.,  R.  Co.  V.  Slaughter, 
supra;  Indiana,  etc.,  R.  Co.  V.  Bamhart  (1888),  115 
Ind.  399, 16  N.  E.  121.    But  as  the  appellant's  decedent 

knew  of  the  existence  of  the  place  of  danger,  and 
7,    attempted  to  pass  it  when  it  was  so  dark  that  he 

could  not  see,  he  took  the  risk  upon  himself,  even 
if  at  the  time  he  had  forgotten  the  existence  of  the  ob- 
struction, and,  as  his  death  resulted  from  the  injury 
received  under  such  circumstances,  appellant  cannot  re- 
cover. Broker  v.  Town  of  Covington  (1879),  69  Ind. 
33,  35  Am.  Rep.  202;  EvansviUe,  etc.,  R.  Co.  v.  Griffin, 
supra;  Town  of  Gosport  v.  Evans  (1887),  112  Ind.  133, 
13  N.  E.  256,  2  Am.  St.  164 ;  Sale  V.  Aurora,  etc.,  Tumr- 
pike  Co.  (1897),  147  Ind.  324,  46  N.  E.  669;  City  of 
Muncie  V.  Hey  (1905),  164  Ind.  570,  74  N.  E.  250;  City 
of  Bluffton  v.  McAfee  (1899),  23  Ind.  App.  112,  53  N. 
E.  1058;  City  of  Bloomington  V.  Rogers  (1893),  9  Ind. 
App.  239,  36  N.  E.  439 ;  Rogers  V.  City  of  Bloomington 
(1899),  22  Ind.  App.  601,  52  N:  E.  242;  Mitchell  v.  City 
of  TeU  City  (1908),  41  Ind.  App.  294,  83  N.  E.  735; 
Weber  v.  City  Water  Co.,  etc.  (1917),  206  111.  App.  417. 
Upon  either  theory  we  reach  the  same  conclusion — ^that 
appellant  cannot  recover  in  this  action.  There  was  no 
error  in  sustaining  the  demurrers  to  the  complaint.  The 
judgment  is  affirmed. 

On  Petition  for  Rehearing. 

Nichols,  J. — ^Appellant  contends  in  her  brief  on  re- 
hearing that  the  fact  that  the  complaint  had  a  double 
theory  ought  not  to  cause  it  to  be  held  bad  if  the  allega- 
tions were  sufficient  to  support  either  theory.  In  the 
original  opinion  the  court  did  not  hold  that  the  com- 
plaint was  bad  because  it  contained  a  double  theory,  but 
because  it  was  insufficient  upon  the  theory  most  ap- 
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parent  upon  the  face  of  it.  In  the  case  of  Cleveland, 
etc.,  R.  Co.  V.  Stewart  (1920),  24  Ind  App.  374,  56  N. 
E.  917,  a  double  theory  was  contended  for  as  against 
demurrer,  and  the  court  said:  "A  complaint  must  be 
construed  upon  the  theory  which  is  most  apparent  and 
clearly  outlined  by  the  facts  stated  therein.  As  only 
one  theory  can  be  contained  in  a  single  paragraph,  the 
court  must  construe  the  pleading  most  strongly  against 
the  pleader,  and  determine  the  theory  from  its  promi- 
nent and  leading  allegations.''  Other  cases  to  the  same 
eflfect  are  MiUer  v.  MiUer,  17  Ind.  App.  605; 
Dyer  V.  Woods  (1906),  166  Ind.  44,  76  N.  E.  624;  /n- 
diaria  lAf^,  etc.,  Co.  v.  Reed  (1913),  54  Ind.  App.  450, 
103  N.  E.  77. 

In  the  original  opinion  we  decided  that  the  complaint 
was  insufficient  not  only  upon  the  theory  most  appar- 
ent, but  also  upon  another  theory.  Appellant 
8.  urges  in  her  brief  on  rehearing  that  we  should 
decide  whether  it  is  good  on  still  another  theory, 
that  of  dedication..  Having  adopted  the  theory  which 
to  us  seems  most  apparefnt,  we  are  not  required  now  to 
discuss  the  sufficiency  of  the  complaint  upon  a  third 
theory,  which  appellant  points  out,  but,  if  we  were  re- 
quired so  to  do,  we  would  say  that  the  theory  of  dedica- 
tion is  inconsistent  with  the  averments  of  the  complaint. 
It  is  averred  therein  that  the  ground  over  which  the 
driveway  runs  and  said  wall  was  built  is  owned  by  ap- 
pellees, Whitelock  Press,  Orlando  W.  Whitelock  and 
Wesley  Hawley.  Again  it  is  averred  that  appellant's 
decedent  at  the  time  he  received  his  injuries  was  using 
said  driveway  upon  the  invitation  of  appellees,  and  that 
all  of  said  appellees  were  guilty  of  negligence  in  failing 
properly  and  sufficiently  to  guard  or  barricade  the 
precipice  over  which  he  fell,  and  again  that  appellee 
Hawley  was  at  all  times  the  sole  owner  of  the  wall  in 
question.    We  are  not  unmindful  of  the  principle  that» 
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where  there  is  a  dedication  to  the  public  use, 
9.    the  fee  of  the  real  estate   dedicated  remains 
in  the  dedicator,  but,  notwithstanding  this  prin- 
ciple,   the    foregoing    allegations    in    the    complaint, 
coupled  with  a  demand  upon  the  part  of  appellant  for 
damages  against  the  owners  of  the  driveway  and  wall, 
are  inconsistent  with  the  theory  of  dedication. 
The  petition  for  rehearing  is  overruled. 


Farmers  Mutual  Fire  Insurance  Company  of 
Laportb  County,  Indiana,  v.  Olson. 

[No.  10,442.    Filed  June  25,  1920.    Rehearing  denied  December 

17,  1920.] 

1.  Insurance. — Fire  Policy. — Transfer  of  Interest — ^Under  a 
fire  policy  3tipulating  against  sale,  conveyance  or  change  in 
the  interest  of  the  parties  therein  in  any  manner,  where  under 
a  contract  of  sale  the  agnreed  consideration  and  a  deed  to  the 
property  had  been  deposited  with  a  third  person,  and  at  the 
time  of  the  fire  nothing  remained  to  do  but  to  make  delivery 
thereof  to  the  parties,  and  the  purchaser  had  taken  and  was 
in  possession,  there  had  been  such  a  change  not  only  of  the 
interest  but  of  the  title  and  possession  of  the  real  estate,  in- 
cluding the  dwelling  house  involved,  as  invalidated  the  policy, 
p.  456. 

2.  Escrows — Full  Performance  of  Conditions. — Deposita/ry  as 
Agent  of  Grantee. — ^Where  a  deed  is  in  escrow  and  the  condi- 
tions authorizing  its  delivery  to  the  grantee  are  fully  per- 
formed, the  depositary  then  becomes  agent  for  the  grantee  for 
whom  he  thereafter  holds  the  deed.    p.  457. 

8.  Insurance. — Tramsfer  of  Equitable  Interest  and  Possession. 
— Invalidation  of  Policy. — ^When  a  fire  policy  stipulates  against 
change  in  interest,  and  a  third  person  becomes  the  owner  of 
the  equitable  interest  in  the  real  estate  and  takes  possession, 
the  policy  is  invalidated  though  legaj  title  has  not  passed, 
p.  457. 

4.  Insurances — Fire  Policy. — Change  of  Interest  in  Real  Es- 
tate.— Effect  on  Personalty  Covered  by  Same  Policy. — ^Where 
real  property  and  personal  property  therein  were  so  situated 

Vol.  74—29 
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that  the  risk  upon  the- building  could  not  be  affected  without 
affecting  the  risk  upon  the  i>ersonalty,  a  fire  policy  on  both 
was  entire  and  indivisible,  and  a  breach  of  its  condition  by 
effecting  a  change  in  interest  as  to  the  real  property  invali- 
dated the  policy  not  only  as  to  the  house  but  as  to  the  per- 
sonal property  situated  therein,  p.  457. 
5.  New  Trial.  —  Answers  to  Jnterrogatories,  —  Inconsistency 
with  Verdict  Not  Ground  for  New  Trial. — The  inconsistency 
with  the  verdict  of  answers  to  interrogatories  is  not  a  ground 
for  new  trial,    p.  458. 

From  Laporte  Circuit  Court;  James  F.  GaUaher, 
Judge. 

Action  by  Oscar  E.  Olson  against  the  Farmers  Mutual 
Fire  Insurance  Company  of  Laporte  County,  Indiana. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Reversed. 

Frank  E.  Osbom,  Lee  L.  Osbom  and  Kenneth  D.  Os- 
bom,  for  appellant. 
H.  W,  Salwasser  and  Darrow  &  Rowley,  for  appellee. 

Nichols,  J. — ^This  action  was  by  appellee  against  ap- 
pellant on  a  Farmers  Mutual  Fire  Insurance  policy  to 
recover  dsunages  for  loss  by  reason  of  the  destruction  by 
fire  of  a  frame  farm  residence  and  household  goods 
therein.  There  was  a  trial  by  jury,  and  a  verdict  of 
$450  in  favor  of  appellee;  a  judgment  followed  the  ver- 
dict from  which,  after  motion  for  a  new  trial  was  over- 
ruled, this  appeal  is  prosecuted. 

The  only  error  relied  upon  for  reversal  that  is  prop- 
erly assigned  is  the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial. 

By  §20  of  the  by-laws  of  appellant  that  were  made  a 
part  of  the  contract  of  insurance,  which  contract  was 
made  a  part  of  the  complaint  and  was  also  read  in  evi- 
dence, it  is  provided : 

"If  without  the  consent  of  the  company  in  writ- 
ing the  property  insured  shall  be  sold  or  conveyed, 
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or  the  interest  of  the  parties  therein  he  changed  in 
any  manner,  whether  by  act  of  the  parties  or  by  the 
operation  of  law,  then  in  every  such  case  and  in 
either  of  said  events  the  policy  shall  cease  to  be  in 
force  and  eflfect/' 

It  is  claimed  by  appellant  that  after  the  policy  was 
issued  appellee  sold  the  property  to  one  Meyer  and 
placed  such  purchaser  in  possession  thereof,,  and  tiiat 
thereby  the  policy  ceased  and  became  of  no  force  and 
effect 

It  appears  by  the  undisputed  evidence  in  this  case 
that  on  March  12,  1917,  appellee's  wife  and  Henry  C. 
Meyer  and  wife  met  at  the  Peoples  Trust  and  Savings 
Bank  of  Laporte,  Indiana,  at  which  time  H.  H.  Keller, 
secretary-treasurer  of  that  institution,  wrote  for  them  a 
contract  for  the  sale  of  the  real  estate  upon  which  the 
building  involved  in  this  controversy  was  located,  the 
consideration  therefor  being  $3,800.  This  contract  is 
not  in  evidence,  though  it  was  made  in  duplicate  and 
left  in  the  control  of  the  parties  involved  in  the  real 
estate  deal,  one  copy  being  made  for  the  Olsons  and  one 
for  the  Meyers.  It  appears  that  one  of  the  copies,  or 
another  copy,  was  kept  with  Keller  in  the  bank.  It  does 
not  appear  by  the  direct  evidence  that  this  contract  was 
signed  by  appellee.  It  does  appear,  however,  that  such 
contract  was  accepted  by  appellee,  for  at  the  time  that 
the  same  was  prepared  a  deed  of  conveyance  was  pre- 
pared, and,  having  been  signed  by  appellee's  wife,  it 
was  sent  to  appellee  for  execution,  and  on  April  9,  in 
a  letter  inclosing  it  to  Mr.  Keller,  who  was  acting  for 
both  parties,  he  stated  that  he  understood  that  the  in- 
terest on  the  deferred  pajonents  started  from  the  date 
that  the  contract  was  made  or  date  of  sale.  On  said 
March  12,  1917,  Mr.  Meyer,  appellee's  grantee  in  the 
deed,  stated  that  "after  we  come  to  an  agreement  I 
left  ?600  for  good  faith.''    The  ?600  referred  to  was 
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left  in  the  form  of  a  certificate  of  deposit  which  was 
made  "payable  to  the  order  of  0.  E.  and  May  Olson  on 
return  of  this  certificate  properly  endorsed."  At  the 
time  that  the  $600  certificate  of  deposit  in  form  afore- 
said was  left  with  Mr.  Keller,  Meyer  stated  that  he 
owned  a  property  in  Kewanee,  Illinois,  which,  if  he  could 
sell,  would  enable  him  to  make  an  additional  payment 
of  $l,200,*which  with  the  $600  already  paid  would  make 
$1,800,  in  which  event  the  mortgage  to  be  given  would 
be  for  $2,000.  After  this  date  Meyers  sold  the  Kewanee 
property  and  left  with  Keller  a  certificate  of  deposit 
for  $1,200  "payable  to  the  order  of  0.  E.  and  May  Olson 
on  the  return  of  this  certificate  properly  endorsed."  At 
the  time  that  such  certificate  was  left  with  Keller,  to 
wit,  April  4,  1917,  a  mortgage  in  the  sum  of  $2,000 
signed  by  said  Meyer  and  wife  dated  April  1,  1917, 
and  acknowledged  April  4,  1917,  was  left  by  Meyer 
with  Keller.  While  we  are  unable  to  give  the  terms  of 
the  contract  of  sale  in  full,  it  is  clear  that  it  was  of 
such  absolute  character  that,  coupled  with  the  transac- 
tions hereinbefore  set  out,  said  Meyer  and  wife,  grantees 
in  the  deed,  on  the  faith  of  such  contract  and  trans- 
actions moved  from  Kewanee,  Illinois,  into  the  dwelling 
house  involved,  which  was  located  upon  the  real  estate 
conveyed  on  April  2,  1917. 

It  seems  that  an  abstract  was  furnished  by  appellee 
to  the  purchasers,  and  that  it  was  in  their  possession 
at  the  time  of  the  fire  and  was  destroyed  by  fire.  It 
does  not  appear  that  this  abstract  in  any  way  figured 
further  in  the  deal.  It  will  be  observed  that  the  deed 
and  mortgage,  both  duly  executed  and  acknowledged, 
and  the  $1,800  subject  to  the  order  of  appellee,  were  all 
in  the  hands  of  the  common  agent  before  the  time  of 
the  fire.  There  was  nothing  further  to  be  done,  and 
nothing  further  was  done,  except  to  deliver  the  papers 
and  money  to  the  respective  parties  entitled  thereto. 
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This  was  done  some  time  after  the  fire.  On  April  9, 
1917,  said  Keller,  agent  as  aforesaid,  stated  in  his  letter 
to  Mrs.  Olson  that  tiie  Meyers  had  a  sick  child  at  their 
house,  and  that  it  might  be  about  two  or  three  days  be- 
fore he  could  get  them  again,  and  that  he  would  close 
the  matter  as  soon  as  possible.  In  the  same  letter  he 
requested  that  tiie  insurance  policy  be  sent,  and  that 
they  should  take  care  to  sign  the  assignment  part  of  the 
policy  which  was  upon  the  back  of  it.  The  house  in- 
volved was  destroyed  by  fire  April  14,  1917,  at  which 
time  Meyer  and  his  wife  were  in  full  possession  thereof, 
while  the  insurance  policy  unassigned  was  in  the  pos- 
session of  appellee. 

Keeping  before  us  the  provision  of  the  policy  that,  if 
the  property  insured  be  sold  or  conveyed,  or  if  the  iiv- 
terest  of  the  parties  therein  be  chanffed  in  any  manner, 
the  policy  should  become  void  and  of  no  effect,  we  pro- 
ceed to  determine  whether  the  transaction  hereinbefore 
set  out  constituted  such  a  change  of  interest  of  the  par- 
ties as  to  make  the  policy  without  force  and  effect. 

In  the  case  of  BrickeU  v.  AtUis  Assurance  Co.  (1909), 
10  Cal.  App.  17,  101  Pac.  16,  it  was  held  that  where 
under  a  policy  of  fire  insurance  providing  that  the  pol- 
icy shall  be  void  if  any  change  takes  place  in  the  inter- 
est, title,  or  possession  of  the  subject  of  insurance,  the 
contract  for  the  sale  and  purchase  of  the  insured  prem- 
ises transferring  possession  to  the  purchaser  under 
fixed  terms  of  pajonent,  without  any  transfer  or  assign- 
ment of  the  insurance  policy,  or  without  the  consent  of 
the  insured,  vitiates  the  policy  and  no  recovery  can  be 
had  thereon.  The  court  in  its  discussion  of  the  case 
says  tiiat  there  is  a  distinction  between  the  word  "in- 
terest'' and  the  word  'title,"  the  word  "interest"  being 
broader  and  more  comprehensive. 

In  Fire  Assn.,  etc.  v.  Perry  (1916),  (Tex.  Civ.  App.) 
185  S.  W.  874,  it  was  held  that  under  a  policy  of  fire 
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insurance  a  conditional  sale  was  such  a  change  in  the 
interest,  title  and  possession  of  the  insured  property  as 
to  avoid  the  policy  and  defeat  the  insured's  recovery 
thereon. 

The  case  of  WUey  V,  LondoUy  etc.,  Ins.  Co.  (1914),  89 
Conn.  85,  92  Atl.  678,  holds  that  a  provision  avoiding  a 
policy  in  case  of  change  of  the  insured's  interest  is  valid, 
being  reasonable  because  affecting  the  moral  hazard. 

Phoenix  Ins.  Co.  v.  Quinette  (1912),  36  Okla.  384, 
128  Pac.  722,  holds  that  a  conditional  sale  of  an  insured 
stock  of  merchandise  reserving  the  title  until  the  price 
is  paid  is  a  change  of  interest  within  the  provision 
avoiding  the  policy  in  case  of  such  change. 

In  the  case  of  Gihh  V.  Philadelphia  Fire  Ins.  Co. 
(1894),  59  Minn.  267,  61  N.  W.  137,  50  Am.  St.  405, 
there  was  a  provision  in  the  policy  as  follows :  "  This 
entire  policy,  *  *  *  shall  be  void  *  *  *  if  any 
change  other  than  by  the  death  of  an  insured  take  place 
in  the  interest,  title,  or  possession  of  the  subject  of  in- 
surance *  *  *.'"  In  that  case  appellant  by  the  con- 
tract of  sale  in  writing  sold  the  premises  involved  to 
one  Kelly  for  $2,500  subject  to  a  mortgage  of  $1,200, 
$300  cash,  and  the  remainder  in  installments  of  $50 
every  sixty  days  until  paid,  said  Kelly  to  have  posses- 
sion of  the  premises  with  an  agreement  that  in  the  event 
of  any  default  appellant  should  have  possession  at  his 
option.  Kelly  entered  into  the  possession  of  the  build- 
ing and  premises  and  occupied  the  same  until  the  time 
of  the  fire  without  default  in  pajrment.  It  was  held  by 
the  court  that  there  was  a  breach  of  the  condition  of 
the  policy  and  therefore  no  right  of  recovery  thereon. 
The  court  held  in  substance  that,  where  the  condition 
is  against  any  change  in  the  title,  there  is  no  breach 
unless  there  is  a  change  in  the  legal  title ;  that,  as  long 
as  the  insured  retains  the  legal  title  and  the  insurable 
interest  in  the  premises,  the  policy  is  not  voided  by 
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transfer  of  the  equitable  title,  but  that  such  principle 
does  not  apply  where  the  condition  is  against  any 
change  of  interest.  The  court  held  that  the  terms 
^'UtW*  and  'HnteresV  are  not  sjmonymous,  the  word  "in- 
terest" being  broader  than  the  word  "title"  and  includ- 
ing both  the  legal  and  equitable  rights.  Other  cases 
to  the  same  effect  are:  Skinner  &  Sons'  Co.  V. 
Houghton  (1900),  92  Md.  68,  48  Atl.  85,  89,  84  Am.  St 
4S5;  Davidson  V.  Hawkey e  Ins.  Co.  (1887),  71  Iowa  532, 
32  N.  W.  514,  60  Am.  Rep.  818 ;  Gorsch  v.  Niagara  Fire 
Ins.  Co.  (1910),  68  Misc.  Rep.  344,  123  N.  Y.  Supp. 
877;  Brighton  Beach  Racing  Assn.  V.  Home  Ins.  Co. 
(1906),  113  App.  Div.  728,  99  N.  Y.  Supp.  219; 
Manning  V.  North  British,  etc.,  Ins.  Co.  (1907),  123 
Mo.  App.  456,  99  S.  W.  1095 ;  Finkbohner  V.  Glens  Falls 
Ins.  Co.  (1907),  6  Cal.  App.  379,  92  Pac.  318;  Roches- 
ter German  Ins.  Co.  v.  Monumental  Sav.  Assn.  (1908) , 
107  Va.  701,  60  S.  E.  93;  Widincamp  v.  Phenix  Ins.  Co. 
(1908),  4  Ga.  App.  759,  62  S.  E.  478;  CardweU  v.  Vir- 
ginia State  Ins.  Co.  (1916),  198  Ala.  211,  73  South. 
466 ;  Vancouver  Nat.  Bank  V.  Law  Union,  etc.,  Ins.  Co. 
(1907),  153  Fed.  440. 

In  the  last  case  cited  the  same  provision  is  found  as 
in  the  case  of  Gibb  V.  Philadelphia  Fire  Ins.  Co.,  supra. 
By  the  contract  of  sale  it  was  provided  that:  "'The 
first  party  is  to  furnish  said  second  party  a  complete 
abstract  of  title  to  said  property  showing  a  perfect  title 
in  said  first  party,  which  title  is  to  be  passed  upon  and 
approved  by  the  attorney  of  said  second  party.  *  *  * 
Said  first  party  is  to  have  not  to  exceed  sixty  days  to 
complete  said  abstract  and  perfect  said  title  and  pre- 
pare and  furnish  said  warranty  deed  and  bill  of  sale. 
When  said  first  party  perfects  his  title  and  makes  and 
delivers  a  good  and  sufficient  warranty  deed  of  said  real 
estate  and  a  bill  of  sale  conveying  and  transferring  all 
of  said  property  to  said  second  party  free  from  all  in- 
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cumbrances  *  *  *,  then  said  second  party  is  to 
immediately  pay  said  first  party  the  balance  of  said  pur- 
chase price  of  forty  thousand  dollars  ($40,000), 
*  *  *.  The  said  second  party  is  to  have  full  posses- 
sion and  control  of  said  property  from  this  date  and  is 
to  conduct  and  carry  on  said  business/  "  After  a  full 
discussion  of  the  question  presented  by  this  contract, 
the  court  held  that,  under  it  and  under  the  evidence, 
the  sale  was  absolute  and  not  conditional,  that  it  took 
effect  at  once  to  transfer  the  equitable  title,  and  that 
as  the  contract  had  the  effect  of  violating  the  condition 
of  the  policy  it  relieved  the  insurance  company  of  all 
liability  thereunder. 

The  rule  is  stated  as  follows  in  14  R.  C.  L.,  §297: 
"In  the  absence  of  any  provision  on  the  subject  the  exe- 
cution by  the  insured  of  an  executory  contract  for  the 
sale  of  the  insured  premises  does  not  void  the  policy. 
Even  under  the  usual  provision  voiding  the  policy  for  an 
alienation,  or  change  of  title  or  interest,  the  delivery  of 
the  deed  in  escrow,  or  the  execution  of  a  contract  of  sale, 
possession  being  retained  by  the  vendor,  does  not,  ac- 
cording to  the  prevailing  view,  avoid  the  policy,  though 
authority  may  be  found  to  the  contrary.  Where,  how- 
ever, possession  is  delivered  to  the  vendee  under  such 
a  contract  there  is  a  change  of  title  or  interest." 
Numerous  authorities  are  cited  sustaining  the  principles 
above  quoted. 

In  the  instant  case  there  was  a  change  of  possession 

on  April  2,  twelve  days  before  the  fire  on  April  14 ;  the 

purchase  money  and  the  note  secured  by  mort- 

1.  gage  had  been  deposited  with  Keller  to  be  held 
by  him  until  the  deed  was  furnished  by  appellee. 
Such  deed  was  furnished  and  delivered  to  Keller  for  the 
use  of  Meyer,  the  purchaser.  The  abstract  was  fur- 
nished and  delivered  to  him,  although  it  seems  after- 
ward to  have  been  destroyed  by  fire.   There  was  nothing 
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further  for  appellee  or  his  purchaser  to  do;  the  condi- 
tions were  fully  complied  with. 

In  10  R.  C.  L.  §20,  the  following  statement  as  to 
when  an  instrument  such  as  a  deed  in  this  case  becomes 
operative  is  stated :  "Some  courts  hold  that  an  escrow 
does  not  take  effect  as  a  fully  executed  deed  until  there 
has  been  a  rightful  delivery  to  the  grantee;  but  the 
more  logical  position  *  *  *  is  that  upon  the  hap- 
pening of  the  event  or  the  performance  of  the  condition 
upon  which  manual  delivery  should  be  made  by  the  de- 
positary to  the  grantee,  although  not  in  fact  a  physical 
delivery  to  him,  a  deed  theretofore  in  escrow  becomes 
ipso  facto  the  deed  of  the  grantee  in  whom  the  title 
vests,  and  that  thenceforth  the  depositary  or  holder  is 
regarded  as  the  mere  agent  or  trustee  of  the  grantee." 
Numerous  authorities  are  cited.  Applying  these  prin- 
ciples to  the  case  before  us,  we  must  hold  that  after  the 
policy  was  written  and  before  the  fire  there  was  such 
a  change  not  only  of  the  interest  but  of  the  title  and  of 
the  possession  of  the  real  estate,  including  the  dwelling 
house  involved,  as  invalidated  the  policy. 

We  are  not  unmindful  of  the  holding  in  the  case  of 
Corr  V.  Martin  (1906),  37  Ind.  App.  655,  77  N.  E.  870, 

that  a  deed  in  escrow  before  delivery  conveys  no 
2-4.   title,  but  this  case  and  the  case  it  cites,  Burkam 

V.  Burk  (1884),  96  Ind.  270,  273,  are  cases  in 
which  the  deeds  held  in  escrow  were  being  held  for 
the  performance  of  conditions,  and,  of  course,  the  de- 
livery without  such  performance  could  convey  no  title. 
In  the  case  at  bar  the  conditions  which  authorized  Keller 
to  deliver  the  deed  had  been  performed  and  under  such 
circumstances,  as  we  view  the  law,  Keller  was  then  the 
agent  for  the  grantee  Meyer  for  whom,  after  the  condi- 
tions were  performed  as  aforesaid,  he  held  the  deed; 
but,  even  if  there  had  been  no  transfer  of  the  legal  title 
because  the  deed  had  not  yet  been  delivered  by  Keller 
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to  Meyer  at  the  time  of  the  fire,  it  cannot  be  successfully 
claimed  that  Meyer  was  not  the  owner  of  the  equitable 
interest  and  in  possession,  and  therefore  that  tiiere  had 
been  no  change  of  interest  or  possession.  We  hold  that 
the  policy  was  invalidated  not  only  as  to  the  house,  but 
as  to  the  personal  property  situated  therein,  for  we  must 
regard  the  policy  as  entire  and  indivisible ;  the  property 
insured  was  so  situated  that  the  risk  upon  the  dwelling 
could  not  be  affected  without  affecting  the  risk  upon  the 
items  of  personal  property.  Such  being  the  case,  the 
breach  of  one  of  the  conditions  of  the  policy  of  necessity 
aifects  the  entire  insurance.  Phenix  Ins.  Co.  v.  Pickel 
(1889),  119  Ind.  155,  21  N.  E.  546,  12  Am.  St.  893; 
Pickel  V.  Pherdx  Ins.  Co.  (1889),  119  Ind.  291,  21  N. 
E.  898;  Havens  v.  Home  Ins.  Co.  (1887),  111  Ind.  90, 
12  N.  E.  137,  60  Am.  Rep.  689 ;  Manchester  Fire,  etc., 
Co.  V.  Glenn  (1895),  13  Ind.  App.  365,  40  N.  E.  926,  41 
N.  E.  847,  55  Am.  St.  225. 

Appellant  insists  as  one  of  its  reasons  for  a  new  trial 
that  the  court  erred  in  overruling  its  motion  for  judg- 
ment in  its  favor  on  the  answers  of  the  jury  to 

5.  the  interrogatories  propounded  notwithstanding 
the  general  verdict.  It  has  been  many  times  held 
that  the  inconsistency  of  the  special  findings  with  the 
general  verdict  is  not  a  cause  for  retrial.  Cleveland, 
etc.,  R.  Co.  V.  MiUer  (1905),  165  Ind.  381,  74  N.  E.  509. 
Other  questions  are  presented  but,  in  view  of  the  con- 
clusion which  we  have  reached  in  this  case,  we  deem  it 
wholly  unnecessary  to  consider  them. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  grant  a  new  trial. 
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Dye  i;.  Schick  et  al. 

[No.  10,712.    Filed  December  17,  1920.] 

1,  Eminent  Domain. — Damages  Deposited  in'Court. — Possession 
Taken, — Exceptions  to  Atoaa-d  Pending. — Right  of  Landotvner 
to  Money. — Railroads. — ^Where  a  railroad  company,  in  con- 
demnation, proceedings,  has  paid  the  award  into  court  and 
taken  possession  of  the  tract  condemned,  a  petition  by  one 
having  an  interest  in  the  land,  praying  payment  to  him  of  all 
or  part  of  the  money,  is  not  premature,  though  exceptions  to 
the  award  are  pending  undetermined,    p.  461. 

2,  Eminent  Domain. — Compensation. — Contract  Lien  Attached 
to  Fund. — Present  Value  Measure  of  Right  Where  Payments 
Not  Due. — "Present  Value*' — Equity. — ^While,  in  equity,  the 
holder  of  a  contract  lien  on  real  estate  may  have  his  lien 
attach  to  the  fund  arising  from  condemnation  proceeding's,  yet 
he  must,  if  invoking  equity,  render  equity,  and  this  would  re- 
quire that  as  to  aU  payments  owing  but  not  due,  he  accept 
the  present  value,  in  such  sum  as  at  the  statutory  rate  of  in- 
terest would  amount  to  such  payments  at  their  maturity, 
p.  461. 

From  Boone  Circuit  Court;  WiUett  H.  Parr,  Judge. 

Condemnation  proceedings  by  a  railroad  company  and 
payment  of  award  into  court.  Adverse  petitions  by 
William  F.  Schick  and  Malora  Dye  as  to  distribution  of 
the  award.  From  the  judgment  rendered,  the  latter 
appeals.    Affirmed. 

Ira  M.  Sharp  and  Roscoe  Hollingsworth,  for  appel- 
lant. 
Frank  S.  Roby,  for  appellees. 

Nichols,  J. — ^Appellee  Schick,  on  July  15, 1916,  pur- 
chased a  tract  of  land  from  appellant,  and  a  written 
contract  was  entered  into,  acknowledged  and  recorded, 
by  the  terms  of  which  said  al)pellee  became  the  owner 
of  the  land,  appellant  holding  the  legal  title  as  security 
for  the  pajonent  of  the  purchase  money.  Appellee  paid 
^00  cash,  and  agreed  to  pay  $25  per  month  with  inter- 
est after  maturity,  until  the  full  purchase  price  of  $4,200 
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was  paid,  with  privilege  of  paying  more  than  $25  per 
month  and  to  pay  the  full  amount  at  any  time.  Appel- 
lee took  possession  of  the  land,  and  in  all  respects  per- 
formed the  contract.  Appellee  railroad  company  filed 
its  complaint  in  the  Boone  Circuit  Court,  September  20, 
1916,  to  condemn  a  strip  of  said  tract  200  feet  wide 
diagonally  across  said  land.  To  this  complaint  appel- 
lant and  appellee  answered,  appellant  praying  in  her 
answer  that  she  be  adjudged  the  owner  of  all  damages 
assessed  in  this  proceeding  in  a  sum  up  to  the  amount 
due  her  from  appellee  Schick,  under  her  contract  of  sale. 
There  was  judgment  condemning  said  tract,  with  an 
award  of  damages  in  the  sum  of  $2,650  which  sum  was 
paid  to  the  clerk  of  the  court.  All  parties  excepted  and 
such  exceptions  are  yet  pending.  The  railroad  com- 
pany entered  into  the  possession  of  said  tract  so  con- 
demned. The  controversy  in  this  proceeding  is  wholly 
between  appellant  and  appellee  Schick,  hereinafter  men- 
tioned as  appellee,  and  has  to  do  only  with  the  disposi- 
tion of  the  award. 

On  April  30,  1919,  appellee  filed  his  verified  petition 
asking  the  court  to  apportion  said  award  of  $2,650, 
praying  that  the  amounts  due  without  interest  on  the 
contract  of  sale  be  discounted  for  such  time  as  the  same 
has  to  run  at  the  rate  contemplated  by  the  contract  and 
fixed  by  law,  to  wit,  six  per  cent.,  or  in  default  of  dis- 
count that  the  whole  sum  be  paid  to  appellee.  On  May 
3,  1919,  appellant  filed  her  petition  asking  the  court  to 
hold  said  sum  so  awarded  in  trust,  and  not  to  pay  the 
same  or  any  part  thereof  to  appellee.  The  court  sus- 
tained appellee's  petition  and  denied  appellant's,  and 
awarded  all  of  said  sum  Of  $2,650  to  appellee,  but  deter- 
mined the  cash  value  of  appellant's  contract  to  be  $2,118, 
and  directed  that  said  amount  be  paid  to  appellant  in 
full  discharge  of  said  contract,  and  in  full  pajmient  of 
the  purchase  money  for  said  real  estate.    This  decision 
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is  challenged  by  appellant's  motion  for  a  new  trial  for 
the  reason  that  the  decision  of  the  court  is  not  sustained 
by  sufficient  evidence,  and  that  it  is  contrary  to  law. 
The  motion  was  overruled,  and  the  court's  action  in  over- 
ruling the  motion  is  the  only  error  assigned  that  we 
need  to  consider.  The  only  evidence  consisted  of  the 
respective  petitions  of  appellant  and  appellee. 

Appellant  contends  that,  as  none  of  the  exceptions  to 

the  award  have  been  tried  and  determined,  appellee's 

petition  asking  that  all  or  any  part  of  the  money 

1.  in  the  clerk's  hands  be  paid  to  him  is  premature. 
The  railroad  company  having  taken  possession 

of  the  tract  condemned,  this  point  has  been  decided 
against  appellant's  contention.  Meyer  V.  Staie,  ex  rel. 
(1890),  125  Ind.  335,  25  N.  E.  351;  Consumers'  Gas 
Trust  Co.  V.  Harless  (1892),  131  Ind.  446,  453,  29  N.  E. 
1062,  15  L.  R.  A.  505. 

By  the  condemnation  proceeding,  appellant  is  pre- 
cluded from  making  to  appellee  title  to  the  tract  con- 
demned, as  provided  in  her  contract,  and  appellee 

2.  is  not  only  deprived  of  the  title  thereto,  but  of 
the  further  use  thereof.  It  would  be  wholly  in- 
equitable to  hold  that  he  must  also  be  deprived  of  the 
use  of  the  proceeds  of  the  sale.  But  this  must  be  the 
effect  if  appellee  is  required  to  pay  at  once  the  full  pur- 
chase price  without  discount,  or  if  the  fund  must  be 
held  in  trust  to  be  applied  upon  the  notes  as  they  mature. 
It  is  a  well-established  principle  of  equity  that  where 
land  upon  which  there  is  a  contract  lien,  as  in  this  case, 
is  turned  into  money  by  condemnation  proceedings,  the 
lienholder  may  have  his  lien  attach  to  the  fund  aris- 
ing therefrom.  Gimbel  v.  Stolte  (1877),  59  Ind.  446; 
Shenvood  v:  City  of  Lafayette  (1887),  109  Ind.  411,  10 
N.  E.  89,  58  Am.  Rep.  414.  This  is  the  equitable  relief 
that  appellant  seeks  in  her  answer  in  the  condemnation 
proceedings,  when  she  asks  that  she  be  decreed  the 


462        APPELLATE  COURT  OF  INDIANA, 

Orton  and  Steinbrenner  Co.  v.  Miltonberg^r — ^74  Ind.  App.  462. 

owner  of  the  damages  assessed  up  to  the  amount  due 
her  from  appellee.  But  invoking  equity,  she  must  ren- 
der equity,  and  this  she  does  not  do,  if  she  receives  with- 
out discount  the  full  purchase  price  at  once.  She  would 
have  the  use  of  the  money  for  the  period  of  time  before 
maturity  during  which  time  she  is  not  entitled  to  it, 
and  appellee  would  be  deprived  of  it  during  that  time, 
as  well  as  of  the  use  of  the  real  estate.  The  present 
value,  $2,118,  at  interest  at  the  statutory  rate  equals  the 
amount  due  her  at  maturity.  This  is  all  she  should  ask. 
The  equitable  principle  was  recognized  in  mortgage  fore- 
closures before  there  was  a  statute,  Greenman  V.  Pat- 
tison  (1847),  8  Blackf.  465,  and  later  by  statute,  §1161 
Bums  1914,  §1104  R.  S.  1881. 
Judgment  affirmed. 


Orton  and  Steinbrenner  Company  v.  Milton- 

BERGER. 

[No.  10,520.     FUed  December  17,  1920.] 

1.  Master  and  Seevant.— Action  for  Bonus. — Complaint. — Suf- 
ficiency.— ^In  an  employer's  action  against  the  master  to  re7 
cover  a  bonus,  a  complaint  alleging  that  plaintiff  entered  de- 
fendant's employment,  with  an  agrreement  that  he  was  to  re- 
ceive $2  per  day,  and  that  he  should  participate  in  the  dis- 
tribution of  a  bonus,  the  amount  of  which  was  to  be  determined 
from  the  net  earnings  of  the  company  and  apportioned  among 
its  employes  in  proportion  to  the  wages  received  by  each,  and 
which  further  averred  the  total  wages  drawn  by  plaintiff,  and 
the  percentage  of  the  wages  of  each  employe  distributed  as  a 
bonus,  alleges  the  amount  of  bonus  to  which  plaintiff  was  en- 
titled with  sufficient  certainty  to  make  it  good  as  against  de- 
murrer,   p.  463. 

2.  Appeal. — Review, — HcumUess  Error. — Overruling  Demurrer 
to  Complaint, — In  im  employe's  action  against  the  master  to 
recover  a  bonus,  error,  if  any,  in  overruling  a  demurrer  to  the 
complaint  on  the  ground  that  the  amount  of  the  bonus  was 
not  alleged  with  sufficient  certainty  was  harmless,  where  the 
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special  findings  show  a  clear  right  of  recovery,  and  that  the 
conclusions  of  law  are  correct,    p.  464. 

3.  Master  and  Servant. — Master' a  Voluntary  Sharing  of  Profits 
with  Employes. — Employes  Right  to  Recover, — Where  a  com- 
pany posted  a  notice  in  its  factory  that  it  would  share  its 
profits  with  its  employes,  one  who  entered  the  company's  em- 
ployment after  its  superintendent  had  informed  him  of  the 
company's  plan  of  distributing  profits  to  employes,  and  who 
accepted  a  daily  wage  much  less  than  the  average  wage  for 
similar  work  in  the  community  in  anticipation  of  sharing  in 
the  profits,  was  entitled  to  recover  his  proportionate  share  of 
the  bonus  under  the  method  of  computation  set  forth  in  the 
posted  notice,    p.  468. 

4.  Master  and  Servant. — Payment  of  Bonus. —  Conditions. — 
Complicunce  by  Employe. — ^In  an  action  against  the  master  by 
an  employe  to  recover  his  share  of  a  bonus,  held  that  the  em- 
ploye had  substantially  performed  the  conditions  that  placed 
him  in  the  class  of  employes  who  were  entitled  to  share  in  the 
bonus,    p.  469. 

From  Huntington  Circuit  Court;  Nelson  G.  Hunter, 
Special  Judge. 

Action  by  Wesley  A.  Miltonberger  against  the  Orton 
and  Steinbrenner  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

Charles  R.  HaUer,  for  appellant. 

John  Q.  Cline  and  CUvude  Cline,  for  appellee. 

Nichols,  J. — ^This  was  an  action  to  recover  a  bonus 
brought  by  appellee  against  appellant. 

To  the  complaint  appellant  filed  its  demurrer  for 
want  of  facts,  with  memorandum,  so  far  as  presented  in 
this  court,  to  the  effect  that  the  amount  of  the 
1.    bonus  was  uncertain,  and  not  stated,  and  that  the 
contract  was  therefore  unenforceable  for  uncer- 
tainty.   Appellant  says,  in  discussing  this  alleged  error, 
that  "to  say  to  one  about  to  enter  your  employ,  'We  will 
pay  you  two  dollars  per  day  and  then  there  is  a  bonus' 
is  not  such  an  offer  of  payment  of  a  bonus  as  could  be 
impliedly  accepted."    The  complaint,  however,  that  is 
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set  out  in  appellant's  brief  has  a  more  specific  averment 
than  the  above  interpretation  thereof.  It  is  therein 
averred  that  appellee  entered  appellant's  employ  "pur- 
suant to  a  mutual'  agreement  and  understanding  by 
which  the  plaintiff  was  to  receive  the  sum  of  $2  per  day 
for  each  day's  labor  that  he  might  perform  for  said  de- 
fendant corporation,  and  with  the  further  agreement, 
both  express  and  implied,  that  the  plaintiff  should  par- 
ticipate in  the  distribution  of  a  bonus  at  the  end  of  the 
year  1917,  the  amount  of  said  bonus  to  be  determined 
from  the  amount  of  net  earnings  of  said  company  and 
apportioned  among  the  employes  of  said  defendant  cor- 
poration in  proportion  to  the  amount  of  wages  received 
by  each  employe."  The  complaint  then  avers  that  ap- 
pellee, working  at  $2  per  day,  drew  wages  in  the  sum  of 
$278.50,  and  that  at  the  end  of  the  year  a  bonus  of  156 
per  cent,  of  the  amount  of  wages  each  employe  drew  was 
paid.  We  think  the  complaint  was  sufficient  to  with- 
stand demurrer,  but,  even  if  it  were  not,  with  the 
2.  conclusion  we  have  reached,  as  hereinafter  ap- 
pears, that  the  special  findings  show  a  clear  right 
of  recovery,  and  that  the  conclusions  of  law  are  correct, 
the  error  would  be  harmless.  Shank  V.  Trustees,  etc. 
(1911),  47  Ind.  App.  331,  88  N.  E.  85,  93  N.  E.  452. 

It  appears  by  the  special  findings  that  appellee,  on 
March  12,  1917,  entered  the  employ  of  appellant,  a 
manufacturing  corporation,  with  an  express  agreement 
and  understanding  that  wages  were  to  be  paid  to  appel- 
lee at  the  rate  of  twenty  cents  per  hour,  with  further 
conditions  hereinafter  set  out.  On  January  13,  1917, 
appellant  caused  the  following  notice  to  be  posted  in  at 
least  three  places  in  the  factory: 

"During  the  year  1917,  the  Orton-Steinbrenner 
Company  will  divide  equally  with  its  employees  all 
excess  profits  remaining  after  7%  dividend  on  the 
total  capital  invested.    The  7%  dividend  will  be 
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based  on  the  inventory  of  Dec.  31,  1916,  and  will 
be  calculated  on  the  preferred  stock  which  may  be 
sold  throughout  1917,  the  common  stock  (all  of 
which  is  now  sold),  and  the  surplus  as  shown  in 
the  inventory.  Half  the  remaining  profits  will  be 
divided  among  the  employees  of  the  company,  the 
share  of  each  being  determined  as  follows:  The 
total  wages  of  each  employee  in  the  service  of  the 
company  on  January  13,  1917,  shall  be  multiplied 
by  1.2.  The  total  wages  of  each  employee  begin- 
ning service  prior  to  July  1,  1917,  but  not  in  the 
employ  Jan.  13,  1917,  shall  be  multiplied  by  1.1. 
The  total  wages  of  each  employee  beginning  service 
on  or  after  July  1,  1917,  shall  be  multiplied  by  1. 

"Each  employee  shall  then  be  allotted  a  share  of 
the  available  employees'  part  of  the  profit  in  the 
direct  proportion  that  his  product  as  above  deter- 
mined bears  to  total  payroll  increased  as  above  pro- 
vided he  has  met  the  following  conditions : 

"1.  He  must  have  worked  600  hours  actual  time 
for  this  company  during  1917. 

"2.  He  must  work  at  least  two  'v^eeks  after  re- 
signing his  position,  if  desired  by  those  in  charge. 

"3.  If  not  in  the  employ  of  the  company  on  Dec. 
31,  1917,  he  must  have  sent  the  company's  office, 
either  at  Huntingtori  or  Chicago,  the  full  address 
for  forwarding  his  share  so  as  to  reach  the  office 
between  December  25th  and  January  5th. 

"4.  He  must  have  been  in  regular  employ  of  the 
company  and  not  temporarily  employed  for  some 
specific  job. 

"The  above  plan  for  division  of  profits  is  purely 
.voluntary  on  the  part  of  the  company  and  it  is  in  no 
sense  a  contract.  The  fact  that  any  employee  is 
receiving  the  benefits  of  this  plan  shall  not  deprive 
the  company  of  the  right  at  any  time  to  discharge 
such  employee  and  thereby  terminate  his  partici- 
pation under  the  plan,  nor  shall  any  employee  ac- 
quire any  right  thereunder  to  demand  an 
accounting  by  the  company  concerning  its  business 
or  profits. 

"Distribution  of  profits  will  be  made  between 
January  5th  and  January  25,  1918.  Should  the 
employees'  share  of  the  profits  amount  to  more  than 
25  per  cent,  of  the  yearly  payroll,  the  company  shall, 
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however,  have  the  option  of  withholding  payment 
of  the  balance  for  not  to  exceed  six  months,  paying 
interest  at  the  rate  of  7%  per  annum  from  Janu- 
ary 25th. 

"Orton  &  Steinbrenner  Company." 

At  the  time  of  emplojmient  of  appellee,  appellant's 
superintendent,  who  had  charge  of  the  employment  of 
labor,  stated  to  appellee  that  it  was  the  policy  of  the 
company  to  share  the  profits  of  the  company  with  its 
employes.  It  was  a  matter  of  common  knowledge  and 
it  was  known  to  appellee  that  appellant  had  paid  a 
bonus  of  approximately  fifty  per  cent,  for  the  year  1916, 
the  same  being  paid  in  January,  1917.  From  March  12, 
1917,  to  August  31,  1917,  appellee  worked  1,328  hours, 
for  appellant.  Appellee  asked  and  was  granted  leave 
of  absence  from  his  work  from  August  7  to  August  20, 
1917,  at  the  end  of  which  time  he  returned  to  work  and 
worked  until  August  31,  1917,  when  appellee  again 
asked  for  leave  of  absence  and  was  granted  two  weeks. 
At  this  time  appellee  stated  to  appellant's  superintend- 
ent  that  he  did  not  wish  to  do  anything  that  would 
interfere  with  his  sharing  in  the  distribution  as  set 
forth  under  the  terms  of  the  notice.  It  was  the  custom 
of  appellant  to  pay  its  employes  at  the  end  of  each  two 
weeks  period,  and  on  September  8,  1917,  appellee  ap- 
peared at  appellant's  office  for  his  pay  for  the  period 
ending  August  31,  1917,  when  the  timekeeper  requested 
that  appellee  deliver  up  certain  brass  tool  checks,  which 
appellee  declined  to  do,  stating  that  he  was  off  duty  on 
leave  of  absence.  Thereupon  appellant's  superintend- 
ent informed  such  timekeeper  of  such  fact,  and  payment 
was  made  to  appellee,  and  he  retained  his  keys.  On 
or  about  September  10,  1917,  appellee  appeared  at  ap- 
pellant's plant  ready  to  take  up  his  work,  but  was  in- 
formed by  the  night  foreman  under  whom  he  was 
working  that  another  employe  was  then  working  in  the 
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stead  of  appellee,  and  that  appellee  could  complete  the 
work  he  had  undertaken  and  then  report  for  duty. 
There  were  no  fixed  rules  for  leave  of  absence,  and  all 
individual  cases  were  handled  by  the  superintendent  and 
ni^rht  foreman  in  such  way  as  might  be  determined  by 
them,  respectively,  in  each  case.  Appellee,  having  com- 
pleted his  work,  reported  to  the  night  foreman, 
December  10,  1917,  ready  for  work,  but  was  informed 
that  he  would  be  called  when  needed;  but  thereafter 
no  call  was  made  for  him  by  appellant  or  its  superin- 
tendent or  its  night  foreman  to  return  to  work.  Appel- 
lant did  not  resign  his  position,  nor  was  he  requested 
by  appellant  to  work  at  least  two  weeks  after  any  given 
time,  nor  was  appellee  informed  by  appellant  that  he 
was  discharged.  On  December  31,  1917,  the  full  ad- 
dress of  appellee  was  on  file  on  a  card-index  system  in 
the  office  of  appellant,  and  it  was  the  same  as  when 
appellee  entered  the  employ  of  appellant.  Appellee 
was  in  the  regular  employ  of  appellant  between  the  days 
above  set  forth,  and  was  not  temporarily  employed  for 
some  specific  job,  and  his  emplojmient  was  common 
labor  for  appellant,  the  scale  of  wages  for  which  out- 
side of  appellant's  plant  was  thirty  to  thirty-five  cents 
an  hour.  No  officer  or  agent  of  appellant  called  appel- 
lee's attention  to  the  said  notice,  nor  did  appellee  know 
that  the  same  was  posted,  nor  did  he  have  knowledge  of 
the  terms  and  conditions  thereof,  other  than  the  gen- 
eral knowledge  acquired  from  appellant's  agents*  and 
others  to  the  effect  that  it  was  the  policy  of  the  com- 
pany to  divide  equally  the  excess  profits,  as  set  forth 
in  the  notice. 

During  the  period  that  appellee  worked  for  appellant, 
his  wages  amounted  to  $275.50.  In  January,  1918,  ap- 
pellant divided  its  excess  profits  among  its  employes 
under  the  terms  and  plan  of  said  notice,  which  excess 
profits  amounted  to  one  hundred  and  forty-seven  per 
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cent,  of  the  wages  drawn  during  the  year  1917,  and 
that  no  portion  thereof  was  declared  due  to  or  set  aside 
for  appellee.  On  these  findings,  the  court  stated  con- 
clusions of  law  in  favor  of  appellee,  and  that  he  was 
entitled  to  recover  of  appellant  $404.98  and  costs.  Judg- 
ment was  rendered  for  said  amount  and  costs  in  favor 
of  appellee  against  appellant.  Appellant's  motion  for 
a  new  trial  was  overruled. 

That  the  element  of  bonus  was  an  inducement  to  ap- 
pellee to  accept  emplojmient  with  appellant  is  cor- 
roborated by  the  well-known  fact,  a  fact  which 

3.  appears  by  the  evidence,  that  the  wages  for  any 
kind  of  labor  at  the  time  of  appellee's  employ- 
ment were  much  higher  than  $2  per  day.  It  is  true  that 
appellant's  superintendent,  at  the  time  of  the  employ- 
ment, did  not  go  into  the  details  of  the  method  to  be 
used  in  determining  the  amount  of  the  bonus,  but  the 
assurance  by  tiiie  superintendent  of  a  bonus  to  be  paid 
induced  an  acceptance  of  emplojmient,  and  further  as- 
surance by  the  night  foreman  to  the  same  effect  induced 
a  continuance  in  service.  When  the  superintendent 
promised  a  bonus,  he  must  be  understood  to  have  meant 
a  bonus  in  such  amount  as  the  method  adopted  by  appel- 
lant for  its  computation  would  produce,  and  appellee, 
by  entering  the  service  and  performing  the  labor  for 
which  he  was  employed,  accepted  such  terms.  There  is 
no  challenge  of  appellant's  method  of  determining  the 
amount  of  the  bonus,  but  simply  that  under  that  method 
appellee  should  receive  his  just  proportion. 

In  the  case  of  Zwolanek  v.  Baker  Mfg.  Co.  (1912), 
150  Wis.  517,  137  N.  W.  769,  44  L.  R.  A.  (N.  S.)  1214, 
Ann.  Cas.  1914A  793,  the  company  had  adopted  a 
profit-sharing  by-law,  and  there  was  no  evidence  that 
the  employe  relied  upon  it  at  the  time  of  his  employ- 
ment, though  he  did  inform  his  employer  that  a  raise 
in  wages  was  satisfactory^  provided  he  was  allowed  to 
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participate  in  the  profits  of  the  company,  but  it  was  held 
that  such  employe  was  entitled  to  recover  his  propor- 
tionate share  of  the  profits.  The  court  said  that  it  re- 
garded the  by-law  as  an  offer  of  reward  for  continuous 
service.  So  we  may  say  of  the  bonus  that  was  held 
out  as  an  inducement  to  employment  in  this  case,  and, 

when  its  offer  is  accepted  by  performance  of  the 
4.    services,  the  company  is  bound  by   its  offer. 

While  appellee  was  absent  a  part  of  the  time,  it 
appears  that  he  had  leave  of  absence,  that  he  did  not 
resign,  nor  was  he  discharged,  and  that  he  substantially 
performed  the  conditions  that  placed  him  in  the  class 
of  employes  that  were  entitled  to  share  in  the  profits. 
The  judgment  is  affirmed. 


Blish  v.  Greer. 

[No.  9,562.    Filed  October  29,  1918.    Rehearing  denied  June  20, 
1919.    Transfer  denied  December  17,  1920.] 

1.  EvTOENCE. — Opinion  Evidence  of  Physician, — Competency, — 
Q^e8tion8  Bused  on  Facts  Testified  To, — In  an  action  for  per- 
sonal injuries,  questions  to  plaintiffs  physician  caUing  for  his 
opinion  as  to  her  condition  and  the  possible  permanency  of  her 
injuries  held  not  objectionable  as  being  based  on  undisclosed 
facts  not  testified  to  by  the  witness,    p.  472. 

2.  Appeal. — Review, — Harmless  Error. — Admission  of  Evidence. 
— In  on  action  for  personal  injuries,  even  though  the  opinion 
of  a  physician  as  to  plaintiff's  condition  was  based  on  facts  not 
testified  to  by  him,  the  admission  of  his  opinion  was  harmless 
where  the  imdisclosed  fact  was  that  plaintiff  had  only  informed 
him  she  felt  well,  but  did  not  complain  of  any  illness,  pain  or 
suffering,    p.  473. 

3.  Appeal. — Review, — Harmless  Error, — Admission  of  Evidence. 
— ^In  an  action  for  personal  injuries,  error,  if  any,  in  permitting 
plaintiff  to  testify  as  to  what  her  attending  physician  told  her 
in  reference  to  her  injuries  was  harmless,  where  he  also  testi- 
fied as  to  her  physical  condition,    p.  473. 

4.  Damages. — Special  Damages, — Necessity  of  Pleading, — Spe- 
cial damages  cannot  be  recovered  in  the  absence  of  proper 
averments  in  the  complaint,  so  that  where  the  complaint,  in 
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an  action  for  personal  injuries  alleged  special  damages  in  the 
loss  of  plaintiff's  vocation  as  school  teacher,  it  was  error  to 
admit  testimony  that  plaintiff  was  prevented  from  earning 
money  as  a  singer,    p.  474. 

5.  Appeal. — Review. — Harmless  Error. — Admission  of  Evidence, 
— Error  in  the  admission  of  improper  evidence  was  harmless, 
where  such  evidence  was  stricken  out  and  the  jury  instructed 
to  disregard  it    p.  474. 

6.  Witnesses. —  Privileged  Commwnieations. —  Waiver. —  In  an 
action  for  personal  injuries,  where  prior  to  trial  plaintiff's  oral 
examination  as  a  party  was  taken  in  which  she  testified  as  to 
the  medical  treatment  she  had  received  she  thereby  waived  the 
privilege  and  could  not  thereafter  recall  it.     p.  474. 

7.  Appeai* — Review, — Harmless  Error, — Exclusion  of  Evidence. 
— Error,  if  any,  in  excluding  as  privileged  plaintiff's  testimony 
as  to  the  medical  treatment  she  had  received  was  harmless, 
where  she  subsequently  testified  in  full  as  to  such  matter, 
p.  474. 

8.  Evidence. —  Rebuttal. —  Stenographer's  Notes. —  In  a  second 
trial  of  an  action,  where  the  court  reporter  who  had  taken  the 
evidence  at  the  first  trial  was  called  as  a  witness  in  an  attempt 
to  rebut  defendant's  testimony,  and'she  stated  that  she  had  no 
memory  or  recollection  of  the  evidence  sought  to  be  adduced 
independent  of  her  notes,  defendant  was  entitled  to  have  read 
her  full  notes  covering  such  subject-matter,    p.  475. 

9.  Appeal. —  Questions  Presented. —  Admission  of  Evidence. — 
FaUwre  to  Except. — ^Where  the  record  show^  an  objection  to 
the  admission  of  evidence,  but  no  exception  to  the  overruling 
thereof  was  saved,  no  questions  presented  to  such  ruling,    p.  475. 

10.  Appeal. —  Review. —  Admission  of  Evidence. —  Waiver  of 
Error. — ^In  an  action  for  personal  injuries,  where  the  court 
reporter  taking  the  evidence  at  a  prior  trial  of  the  case  was 
called  as  a  witness  in  an  attempt  to  rebut  defendant's  testi- 
mony, and  she  stated  that  her  recollection  of  the  evidence 
sought  to  be  adduced  was  so  vague  that  she  could  not  recall 
it  without  reference  to  her  notes,  defendant  cannot  on  appeal 
complain  of  the  trial  court's  refusal  of  his  request  to  have  the 
reporter's  full  notes  read  as  the  best  evidence,  where  subse- 
quently to  such  refusal  plaintiff  expressly  waived  all  objection 
to  such  reading,  but  defendant  failed  to  take  advantage  of  the 
opportunity  to  introduce  the  full  notes  in  evidence,    p.  475. 

From   Scott   Circuit  Court;  Robert  A.   CrdgmUe, 
Judge. 

Action  by  Leona  Greer  against  Tipton  S.  Blish.   From 
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a  judgment  for  plaintiff,  the  defendant  appeals.    A/- 
finned. 

S.  B.  Wells  and  Montgomery  &  Montgomery,  for  ap- 
pellant. 

Seha  A.  Barnes,  Rufus  H.  East  and  Edwin  E.  East, 
for  appellee. 

IBACH,  J. — ^Appellee  brought  this  action  against  ap- 
pellant to  recover  for  personal  injuries  which  she  avers 
were  received  by  her  through  a  collision  between  his 
automobile  and  a  buggy  in  which  she  was  riding.  The 
complaint  was  answered  by  a  general  denial,  and  the 
issues  thus  joined  were  submitted  to  a  jury  for  trial, 
and  resulted  in  a  verdict  and  judgment  for  appellee  for 
$1,500. 

Appellant's  motion  for  a  new  trial  was  overruled,  and 
this  action  of  the  trial  court  is  the  sole  error  relied  upon 
for  reversal. 

The  extent  of  appellee*s  injuries,  their  probable  per- 
manency, and  their  effect  upon  her  ability  to  pursue  her 
vocation  of  school  teaching  were  some  of  the  questions 
for  consideration,  and,  for  the  purpose  of  aiding  the 
jury  in  the  consideration  of  the  same,  the  deposition  of 
Dr.  Rupe  as  an  expert  witness  was  takfen  by  appellee, 
and  before  the  trial  appellant  moved  to  strike  out  and 
suppress  therefrom  the  following:  "Q.  From  what 
you  saw  and  learned  of  her  ailments  that  you  have  de- 
scribed and  her  physical  condition  on  February  last  and 
from  what  you  saw  and  learned  from  the  casual  inquiry 
regarding  her  health  on  the  two  occasions  when  you 
say  you  have  seen  her  since  said  last  date,  what  would 
you  say,  doctor,  as  to  whether  she  is  at  this  time 
physically  and  mentally  able  and  fit  to  perform  the  gen- 
eral duties  of  a  school  teacher  in  the  school  room?  A. 
She  is  not  fit  to  perform  those  duties.  Q.  From  what 
you  learned  of  Miss  Greer's  ailments  and  physical  con- 
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dition  on  the  occasion  when  you  examined  her  and  on 
•the  other  occasions  when  you  have  met  and  come  into 
contact  with  her,  what  would  you  say  as  to  the  reason- 
able probability  of  her  ever  being  mentally  and  phys- 
ically fit  to  perform  the  duties  of  a  school  teacher  in 
the  schoolroom  without  great  pain  and  suffering  as  a 
result  of  the  performance  of  such  duties  ?  A.  She  will 
not  be  fit  to  take  up  the  duties  of  a  teacher  unless  by 
some  operative  or  distinctly  mechanical  measures  these 
pelvic  organs  are  restored  to  more  nearly  the  normal, 
that  is  they  will  not  recover  spontaneously.  By  spon- 
taneously I  mean  she  will  not  recover  unaided." 

The  reasons  assigned  by  appellant  in  his  motion  were 

that  these  questions  call  upon  the  witness  as  an  expert 

to  express  an  opinion  upon  facts  which  were  not 

1.  disclosed  by  the  question,  a  part  of  which  had 
been 'detailed  by  the  witness  in  answer  to  other 
questions,  and  part  of  which  had  not  been  disclosed  by 
his  previous  testimony,  so  that  he  was  not  required  by 
each  of  the  questions  to  base  his  opinion  solely  upon 
such  facts  as  he  had  previously  given  in  his  testimony. 
Bearing  upon  this  contention,  we  find  that  the  doctor 
testified  that  Ije  had  known  appellee  for  a  number  of 
years,  and  that  he  had  treated  her  before  he  was  called 
upon  to  examine  her  on  this  occasion.  He  saw  her 
from  time  to  time,  and  he  had  made  casual  inquiries 
about  her  health,  and  she  said  "she  was  well  and  she 
seemed  well."  This  is  the  only  statement  which  in  any- 
wise involved  appellee's  physical  condition  made  by  her 
to  her  physician  and  testified  to  by  him,  and  these  are 
the  undisclosed  facts  and  statements  made  by  the  pa- 
tient to  her  physician  which  it  is  claimed  the  question 
objected  to  embraced. 

Whatever  may  have  been  appellee's  purpose  in  call- 
ing upon  Dr.  Rupe  for  a  physical  examination,  the  rec- 
ord is  clear  that  he  at  that  time  did  not  know  that  she 
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had  a  suit  pending,  and  we  may  assume  from  the  condi- 
tion of  the  entire  record  that  he  knew  of  no  purpose 
other  than  that  she  had  sought  such  examination  so  that 
he  might  advise  with  her  and  treat  her.  We  believe, 
under  the  facts  of  this  case,  the  questions  were  not  ob^ 
jectionable.  Cleveland,  etc.,  R.  Co.  V.  NewfiU  (1885), 
104  Ind.  264,  3  N.  E.  836,  54  Am.  Rep.  312. 

But  if  it  were  conceded  that  the  questions  complained 

of  embraced  some  undisclosed  facts,  yet  they  were  not 

of  the  character  included  within  the  rule  relied 

2.    on  by  appellant.    They  did  not  include  any  state- 
ments of  illness,  pain,  or  suffering,  but  simply 
that  "she  said  she  was  well,"  and  therefore  no  possible 
harm  could  have  come  to  appellant  in  any  event. 

It  is  next  contended  by  appellant  that  statements 
made  by  a  physician  to  his  patient  are  hearsay,  and 
therefore  are  not  admissible  in  evidence,  and  for  this 
reason  appellee  should  not  have  been  permitted,  over 
appellant's  objection,  to  answer  the  following  question : 
"If  you  learned  or  knew  what  trouble  you  were  suffer- 
ing from  at  that  time,  you  may  tell  what  it  was?** 

The  general  rule  seems  to  be  that,  where  offered  testi- 
mony  is  based  in  whole  or  in  part  upon  the  knowledge 
of  some  other  person  than  the  witness,  it  is  inad- 

8.  missible  as  hearsay.  So  that,  while  it  may  be 
said  that  the  testimony  here  complained  of  should 
have  been  excluded,  it  clearly  appears  that  it  was  harm- 
less for  the  main  reason  that  the  attending  physician 
himself  testified  to  appellant's  condition  as  he  found  her 
subsequently  to  the  accident,  and,  as  to  the  question  now 
under  consideration,  stated  in  detail  the  parts  of  her 
body  which  had  been  injured,  and  his  statement  was  in 
substance  the  same  as  that  given  by  appellee,  so  that  it 
seems  to  us  that  it  would  be  unreasonable  to  say  that, 
because  it  was  improper  to  permit  appellee  to  answer 
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the  question  under  consideration,  th^  error  was  such  as 
to  require  a  reversal  of  the  case. 

It  is  true,  as  contended  by  appellant,  that  special  dam- 
ages cannot  be  recovered  in  the  absence  of  proper  aver- 
ments in  the  complaint.    In  this  complaint  appel- 

4.  lee'a  special  damages  were  limited  to  the  loss  of 
her  vocation  as  a  school  teacher.-  So  that  it  was 
error  to  permit  her  to  give  in  evidence  the  fact 

5.  that  by  reason  of  her  injuries  she  was  prevented 
from  earning  $25  a  week  as  a  singer.    This 

error,  however,  was  rendered  harmless  because  before 
the  conclusion  of  the  evidence  the  answer  in  which  is 
incorporated  this  erroneous  matter  was  stricken  out  and 
the  jury  directed  to  disregard  the  same. 

The  record  also  discloses  that  prior  to  the  trial  ap- 
pellee's oral  examination  as  a  party  was  taken,  in  which 
she  gave  in  evidence  the  medical  treatment  she 

6.  received  from  Dr.  Graessle,  but  at  the  trial  the 
court  in  the  first  instance  sustained  an  objection 

to  questions  along  the  same  line  of  examination.  This 
was  error,  because,  having  voluntarily  broken  the  priv- 
ilege of  confidence  between  her  and  her  attending  phy- 
sician, she  could  not  afterward  recall  such  privilege. 
Pittsburgh,  etc.,  R.  Co.  V.  O'Connor  (1909),  171  Ind. 
686,  690,  85  N.  E.  969. 

We  find,  however,  that  later  during  the  trial  substan- 
tially the  same  questions  were  asked  her,  objections 
were  overruled,  and  she  gave  full  and  complete 

7.  answers  to  all  such  questions  relating  to  the 
treatment  which  she  had  received  from  her  at- 
tending physician,  so  that  whatever  error  there  was  in 
the  court's  first  ruling  was  cured  and  made  harmless  by 
the  later  proceedings. 

This  was  a  second  trial  of  the  case,  at  which  time 
appellee  testified  that  after  the  collision  he  saw  appel- 
lant step  out  of  the  buggy  first  upon  the  step  of  the 
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buggy  and  then  upon  the  road.  The  court  reporter  who 
had  taken  the  evidence  in  the  first  trial  was  then  called 
in  rebuttal,  apparently  for  the  purpose  of  showing  that 
he  did  not  at  the  former  trial  give  any  testimony  as  to 
the  manner  in  which  she  was  removed  from  the  buggy 
after  the  collision.  A  question  similar  in  nature  was 
put  to  the  reporter  as  to  Dr.  Graessle's  evidence  at  the 
former  trial,  and  was  as  follows:  ''I  will  ask  you  to 
state  to  the  jury  whether  or  not  Dr.  Graessle  in  his 
testimony  at  the  former  trial  said  that  Lena  Greer  on 
or  about  the  1st  day  of  September,  1912,  called  at  his 
office  and  said  to  him  that  she  had  had  an  automobile 
scare  and  jumped  from  fhe  buggy  and  hurt  herself." 
On  preliminary  examination  of  the  winess  by  appellant 
she  stated  that  she  had  no  memory  or  recollection  of  the 
evidence  referred  to  independent  of  her  notes ;  that  she 
had  a  recollection,  but  it  was  so  vague  as  to  be  uncer- 
tain, and  that  she  had  a  recollection,  but  would  not 
swear  to  it  without  referring  to  her  notes.  An  objec- 
tion was  then  made  to  her  testifying  for  the  reason 
that  it  was  apparent  that  she  relied  wholly  upon  her 
notes  and  requested  that  the  notes  be  read  as  the  best 
evidence.  This  objection  and  request  was  overruled, 
and  it  is  now  insisted  that  this  was  also  error. 

We  are  disposed  to  hold  that  appellant's  objection 
should  have  been  sustained  or  his  request  to  have  the 
full  notes  on  the  former  trial  covering  the  same 
8-9.  subject-matter  in  full  granted.    We  find,  how- 
ever, that  the  record  discloses  an  objection  to  the 
witness  testifying,  which  was  overruled  by  the  court, 
but  no  exception  to  the  ruling  was  saved,  therefore  ap- 
pellant is  in  no  position  to  complain  of  such  adverse 
ruling  now.    Furthermore,  upon  cross-examina- 
10.  tion  of  the  same  witness,  the  record  discloses  that 
appellee  expressly  waived  all  objections  to  the 
reading  in  full  of  appellant's  testimony  given  at  the 
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former  trial,  so  that  every  opportunity  was  afforded  ap- 
pellant  to  have  the  jury  informed  as  to  his  evidence  at 
such  former  trial  and,  refusing  to  avail  himself  of  the 
opportunity,  is  in  no  position  to  ask  a  reversal  on  the 
alleged  error  now  insisted  upon. 

We  are  of  the  opinion  that  it  clearly  appears  from 
the  whole  record  that  there  was  ample  evidence  to  sup- 
port the  judgment  given  appellee  in  this  case,  and  that 
appellant  was  in  no  manner  harmed  by  any  of  the  rul- 
ings disclosed  in  his  brief. 

Judgment  affirmed. 


National  Lumber  Company  v.  Hobbs. 

[No.  10,537.    Filed  December  21,  1920.] 

1.  Pleading. — Dermtrrer  to  Complaint, — Ldmitation  of  Aetiona* 
— Review, — Scope, — Mechanics'  Liens. — In  an  action  to  fore- 
close a  mechanic's  lien  the  court  will  not  look  beyond  the  com- 
plaint to  the  record  of  its  filing,  the  issuance  of  summons  and 
its  return,  the  affidavit  of  nonresidence  of  defendant  and  the 
order  and  proof  of  notice  by  publication,  to  determine  whether 
the  cause  of  action  is  barred  by  the  statute,    p.  478. 

2.  Mechanics'  Liens. — Leasehold  Estates, — Voluntary  Surren- 
der of  Estate. — Lien  Not  Destroyed. — ^The  voluntary  surrender 
of  the  lease  creating  an  estate  for  years,  does  not  destroy  a 
mechanic's  lien  which  attached  before  such  surrender,    p.  479. 

From  St.  Joseph  Circuit  Court;  Wntlter  A.  Funk, 
Judge. 

Action  by  the  National  Lumber  Company  against 
William  R.  Hobbs.  From  judgment  for  defendant,  the 
plaintiff  appeals.    Reversed. 

Charles  P.  Drummond,  DonaM  P.  Drummond  and 
Klein  &  Zinkey,  for  appellant. 
Eli  F.  Seebiert  and  Daniel  D.  Schurtz,  for  appellee. 

Batman,  J. — ^This  is  an  action  by  appellant  against 
appellee  to  foreclose  a  mechanic's  lien.    The  complaint 
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is  in  a  single  paragraph,  which  alleges  in  substance, 
among  other  things,  that  on  April  22,  1915,  appellee  was 
the  owner  of  certain  real  estate  in  South  Bend,  Indiana, 
and  on  said  date  executed  a  written  lease  therefor  to  one 
Otto  Mennucci  for  a  term  of  years,  at  a  rental  of  $300 
per  month,  payable  in  advance;  that  said  lessee  took 
immediate  possession  of  said  real  estate,  and  r^nained 
in  possession  thereof  and  paid  the  rent  thereon  until 
October  28,  1915,  when  he  voluntarily  surrendered  said 
lease  to  appellee,  who  accepted  such  surrender,  entered 
into  the  possession  of  said  real  estate,  and  has  so  re- 
mained since  said  date ;  that  between  May  1,  and  August 
13,  1915,  appellant,  at  the  special  instance  and  request 
of  said  Mennucci,  furnished  material  and  performed 
labor,  in  reconstructing  and  repairing  the  building  lo- 
cated on  said  real  estate,  of  the  value  of  $1,800 ;  that  on 
September  15,  1915,  and  less  than  sixty  days  after  said 
material  was  furnished  and  labor  was  performed,  ap- 
pellant filed  in  the  office  of  the  recorder  of  said  county 
a  notice  of  its  intention  to  hold  a  lien  on  said  real  es- 
tate therefor ;  that  the  building  on  said  real  estate  was 
greatly  improved  by  the  furnishing  of  said  material  and 
the  performance  of  said  labor,  and  the  leasehold  of  said 
Mennucci  was  enhanced  in  value  thereby;  that  the  im- 
provement of  said  building  was  made  during  the  un- 
expired term  of  said  lease,  and  before  the  same  was  sur- 
rendered as  aforesaid,  and  with  the  knowledge, 
acquiescence  and  encouragement  of  appellee,  who  re- 
ceived and  accepted  the  benefits  thereof;  that  the  un- 
expired term  of  said  lease,  at  the  time  appellant 
furnished  said  material  and  performed  sajd  labor,  was 
of  the  reasonable  value  of  $5,000 ;  that  there  is  due  ap- 
pellant for  said  material  and  labor  the  sum  of  $1,800, 
with  interest  thereon  from  August  13,  1915.  A  bill  of 
particulars  of  said  material  and  labor,  and  a  copy  of 
appellant's  said  notice  of  its  intention  to  hold  a  lien  oii 
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said  real  estate  therefor,  were  filed  with  the  complaint 
as  exhibits.  The  prayer  asked  that  a  lien  be  declared 
upon  the  leasehold  interest  of  said  Mennucci  in  favor 
of  appellant,  and  that  the  same  be  foreclosed. 

Appellee  filed  a  demurrer  to  this  amended  complaint 
for  want  of  sufficient  facts,  which  was  sustained,  and, 
appellant  refusing  to  plead  further,  judgment  was  ren- 
dered in  favor  of  appellee.  Appellant  is  now  prosecut- 
ing this  appeal  on  an  assignment  of  error,  based  on  the 
action  of  the  court  in  sustaining  appellee's  said  de- 
murrer. 

Appellee  contends  that  the  ruling  of  the  court  on  the 

demurrer  to  the  complaint  was  right,  for  the  reason  that 

the  record  relating  to  the  filing  of  the  complaint, 

1.  the  issuance  of  summons  for  appellee,  the  re- 
turn of  the  sheriff  indorsed  thereon,  the  filing  of 
the  affidavit,  alleging  the  nonresidence  of  appellee,  the 
order  for  notice  to  appellee  by  publication,  and  the  proof 
of  such  notice,  when  considered  in  connection  with  the 
averments  of  the  complaint  and  the  exhibits  filed  there- 
with, discloses  that  appellant's  cause  of  action  is  barred 
by  the  statute  relating  to  the  foreclosure  of  mechanic's 
liens.  This  contention  cannot  be  sustained,  as  the  court 
will  not  look  beyond  the  complaint  itself  in  determining 
its  sufficiency.  As  has  been  frequently  held  in  this 
state :  "When  a  pleading  is  tested  by  demurrer,  it  must 
stand  or  fall  by  its  own  averments.  It  can  find  neither 
weakness  nor  strength  from  other  parts  of  the  record." 
Pittsburgh,  etc.,  R.  Co.  V.  Moore  (1899),  152  Ind.  345, 
53  N.  E.  290,  44  L.  R.  A.  638;  Cleveland,  etc.,  R.  Co. 
V.  Parker  (1900),  154  Ind.  153,  56  N.  E.  86;  Elwood, 
etc.,  Oil  Co.  V.  Baker  (1895),  13  Ind.  App.  576,  41  N. 
E.  1063;  Midland  Steel  Co.  V.  Citizens  Nat.  Bank 
(1901),  26  Ind.  App.  71,  59  N.  E.  211.  The  specific 
point  for  which  appellee  contends  in  the  instant  case 
was  expressly  passed  upon  adversely  to  such  conten- 
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tion  in  the  case  of  Smith  v.  Day  (1901),  39  Ore.  531, 
537,  64  Pac.  812,  65  Pac.  1055,  wherein  the 
court  said :  '*We  held  on  the  first  hearing  that  for  the 
purpose  of  determining  whether  a  demurrer  to  the  com- 
plaint upon  the  ground  that  the  action  had  not  been 
commenced  within  the  time  limited  by  the  Code  was  well 
taken  it  was  competent  for  the  court  to  take  into  con- 
sideration the  indorsement  of  the  sheriff  upon  the  sum- 
mons in  determining  when  the  action  was  commenced. 
The  weight  of  judicial  utterance  seems,  however,  to  be 
against  this  position,  the  view  seeming  to  prevail  that 
the  inquiry  must  be  confined  to  the  face  of  the  com- 
plaint/' This  conclusion  was  reached  from  a  considera- 
tion of  the  following  cases,  which  fully  support  it. 
Smith  V.  Holmes  (1859),  19  N.  Y.  271;  Lambert  V. 
Ensign  Mfg.  Co.  (1896),  42  W.  Va.  813,  26  S.  E.  431; 
Zaegel  v.  Kuster  (1881),  51  Wis.  31,  7  N.  W.  781; 
Smith  V.  City  of  JanesviUe  (1881),  52  Wis.  680,  9  N. 
W.  789;  Benedix  v.  German  Ins.  Co.  (1890),  78  Wis. 
77,  47  N.  W.  176.  Confining  our  consideration  to  the 
complaint  itself  in  the  instant  case,  we  cannot  say  that 
tiiis  action  was  not  commenced  within  the  period  pro- 
vided by  statute.  Appellee's  contention,  therefore,  is 
not  well  taken. 

Appellant  contends  that  the  complaint  alleges  every 
fact  necessary  to  show  that  he  acquired  a  lien  on  the 
leasehold  estate  of  the  said  Mennucci.    With  this 
2.    contention  we  agree,  but  the  question  still  re- 
mains as  to  whether  the  allegations  with  refer- 
ence to  the  voluntary  surrender  of  said  lease  by  said 
lessee  to  appellee  destroyed  such  lien.    Appellee  assei'ts 
that  said  lien  was  thereby  destroyed,  and  relies  on  two 
propositions  in  support  thereof,  viz. :     (1)  Mere  knowl- 
edge by  an  owner  of  real  estate  that  his  tenant  is  having 
repairs  made  to  the  leased  premises  will  not  subject  such 
owner's  interest  therein  to  a  lien  therefor.     (2)  A 
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mechanic's  lien  upon  a  leasehold  estate  attaches  thereto, 
subject  to  all  conditions  of  the  lease.  We  readily  agree 
with  each  of  these  propositions,  but  they  do  not  sustain 
the  action  of  the  court  in  holding  that  the  complaint 
under  consideration  is  subject  to  demurrer.  It  will  be 
observed  that  the  complaint  alleges  in  substance,  among 
other  things,  that  the  lease  in  question  was  for  a  period 
of  years;  that  the  labor  and  material  which  forms  the 
basis  of  appellant's  alleged  lien  was  furnished  within 
the  first  six  months  of  said  period ;  that  said  lessee  took 
possession  of  the  real  estate  involved  on  April  22,  1915, 
paid  the  rent  thereon,  and  remained  in  possession 
thereof,  until  October  28,  1915,  when  he  voluntarily  sur- 
rendered said  lease  to  appellee,  who  accepted  such^  sur- 
render, entered  into  the  possession  of  said  real  estate, 
and  has  so  remained  since  said  date.  These  allegations 
require  a  consideration  of  the  effect  of  such  surrender 
on  the  rights  of  appellant.  It  is  well  settled  that  a 
mechanic's  lien  may  attach  to  and  be  enforced  against 
a  leasehold  estate.  §8296  Bums  1914,  Acts  1909  p.  295, 
§2;  18  R.  C.  L.  886;  27  Cyc  227;  McCaHy  v.  Burnet 
(1882),  84  Indp  23;  Hopkins  V.  Hudson  (1886),  107  Ind. 
191,  8  N.  E.  91;  Cobum  V.  Stephens  (1894),  137  Ind. 
683,  36  N.  E.  132,  45  Am.  St.  218 ;  McAndUy  V.  Glidden 
(1902),  30  Ind.  App.  22,  65  N.  E.  291.  The  mere  fact 
that  the  owner  of  the  fee  purchases  the  leasehold  estate 
of  a  lessee,  or  accepts  a  voluntary  surrender  of  the  lease 
creating  such  estate,  will  not  destroy  a  mechanic's  lien 
which  attached  before  such  purchase  or  surrender.  1 
Watson,  Indiana  Stat.  Liens  695 ;  18  R.  C.  L.  887 ;  Ellis 
V.  Brisacher  (1892),  8  Utah  108,  29  Pac.  879;  Dob- 
schuetz  V.  HolUday  (1876),  82  111.  371;  GaskiU  V. 
Trainer  (1853),  3  Cal.  334.  This  court  has  expressly 
so  held  where  a  voluntary  surrender  of  a  lease  was  in- 
volved. McAnaUy  v.  Glidden,  supra.  Since  it  appears 
from  the  allegations  of  the  complaint  that  appellant  ac- 
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quired  a  lien  on  the  leasehold  estate  of  said  Mennucci, 
and  that  the  alleged  surrender  of  the  lease  creating  the 
same  did  not  destroy  said  lien,  we  conclude  that  the 
court  erred  in  sustaining  appellee's  demurrer. 

Judgment  reversed,  with  instructions  to  overrule  ap- 
pellee's demurrer  to  the  complaint,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 


Boss,  Receiver,  t;.  Andrews. 

[No.  10,574.    Filed  December  21,  1920.] 

1.  Contracts. — Origin  of  Offer. — Va/riance. — The  fact  that  the 
complaint  alleges  that  the  contractual  offer  involved  was  made 
by  plaintiff  when  the  fact  as  found  by  the  court  is  that  the 
offer  was  made  by  defendant,  is  not  such  a  variance  as  to 
prevent  a  recovery,    p.  483. 

2.  Contracts. — Evidence. — Sufficiency. — Evidence  held  sufficient 
to  show  that  plaintiff  highway  contractor  had  accepted  de- 
fendant receiver's  offer  to  build  a  switch,  and  that  defendant 
knew  that  plaintiff  had  accepted  and  acted  upon  such  offer, 
p.  483. 

3.  Receivers. — Actions  Against. — Questioning  Lictbility  as  Such. 
— Pleading. — ^A  receiver,  sued  and  defending  as  such,  who  de- 
sires to  raise  any  question  as  to  whether  the  action  was  prop- 
erly brought  against  him,  should  do  so  by  special  answer, 
p.  484. 

4.  Evidence. — Action  on  Contract. — DocurMnts  Exchanged  with 
Agent. — Receivers. — Principal  and  Agent. — ^In  an  action  for 
breach  of  an  agreement  to  build  a  switch,  a  memorandum  of 
the  offer  to  build  for  $200  given  by  defendant  receiver's  agent 
to  plaintiff,  plaintiff's  check  for  $200  and  the  receipt  of  such 
agent  therefor,  were  admissible,    p.  484. 

From  Wells  Circuit  Court ;  Frank  W.  Gordon,  Judge. 

Action  by  Homer  A.  Andrews  against  Walter  L.  Ross 
as  receiver  of  the  Toledo,  St.  Louis  and  Western  Rail- 
road Company.    From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 
Vol.  74—31 
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Van  Brunt  &  Harker  and  Walter  A.  Eversman,  for 
appellant. 

Simmons  &  Dailey,  E.  Burt  Lenhart  and  Henry  B. 
Heller,  for  appellee. 

McMahan,  J. — Complaint  by  appellee  in  which  it  is 
alleged  that  appellee  is  a  contractor  engaged  in  building 
and  constructing  macadamized  roads;  that  on  April  6, 
1915,  the  board  of  commissioners  of  Adams  county,  In- 
diana, awarded  appellee  a  contract  for  the  construction 
of  a  certain  macadamized  road  which  was  crossed  by 
the  railroad  of  which  appellant  is  receiver,  and  that 
appellant  and  appellee  entered  into  an  agreement  where- 
by appellant  agreed  to  build  a  switch  at  the  point 
where  the  road  to  be  macadamized  crossed  said  railroad, 
appellee  to  arrange  for  the  ground  and  do  the  required 
grading,  and  to  pay  appellant  the  sum  of  $200;  that 
appellant  refused  to  build  said  switch,  thus  compelling 
appellee  to  haul  the  material  for  said  road  a  greater 
distance  to  his  damage.  There  was  an  answer  of  gen- 
eral denial.  Trial  by  court.  On  request  the  facts  were 
found  specially. 

The  errors  assigned  are  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial  and  in  each 
conclusion  of  law. 

Appellant  contends  that  the  decision  of  the  court  is 
not  sustained  by  sufficient  evidence,  and  is  contrary  to 
law.  In  support  of  these  contentions  appellant  says: 
(1)  A  party  must  recover  according  to  the  allegations 
of  his  complaint  or  fail;  (2)  mental  determination  to 
accept  an  offer,  or  tjie  doing  of  an  act  in  pursuance 
thereof,  does  not  consummate  a  contract  until  accept- 
ance is  communicated  to  the  other  party;  (3)  an  offer 
must  be  accepted  within  a  reasonable  time,  the  accept- 
ance must  be  unconditional  and  correspond  with  the 
offer. 
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It  is  not  necessary  to  enter  into  a  discussion  of  the 

law  or  to  cite  any  authorities  in  support  thereof.    It 

is  only  necessary  for  us  to  determine  whether 

1.  there  is  any  evidence  to  support  the  finding  of 
the  court.    The  complaint  alleges  that  appellee 

made  an  offer  to  arrange  for  the  ground,  do  the  nec- 
essary grading  for  the  switch,  and  pay  the  appellant 
$200  for  constructing  it,  while  the  court  finds  that  ap- 
pellant offered  to  build  the  switch  for  $200,  appellee  to 
arrange  for  the  ground  on  which  to  build  it  and  do  the 
grading,  and  the  evidence  supports  the  finding.  The 
fact  that  the  complaint  alleges  that  the  offer  was  made 
by  appellee,  when  the  fact  as  found  by  the  court,  is  that 
the  offer  was  made  by  appellant,  instead  of  appellee, 
is  not  such  a  variance  as  to  prevent  a  recovery. 

There  is  evidence  tending  to  show  that  on  the  day 

when  the  county  commissioners  were  receiving  bids 

from  the  contractors  for  the  building  of  the  road 

2.  appellant's  station  agent  at  Decatur  informed  the 
contractors  bidding  on  said  road  that  appellant 

would  put  in  the  switch  for  $200  for  the  man  who  re- 
ceived the  contract,  the  contractor  to  arrange  for  the 
ground  and  do  the  grading.  The  agent  when  making 
said  offer  stated  that  he  had  talked  over  the  telephone 
with  Mr.  Graham,  appellant's  assistant  general  freight 
agent  at  Toledo,  Ohio,  and  was  authorized  by  him  to 
make  such  offer.  Appellee,  having  filed  his  bid  with 
the  county  auditor  before  said  offer  was  made  by  the 
station  agent,  thereafter  withdrew  such  bid  and  reduced 
it  $200,  and  was  awarded  the  contract.  Two  or  three 
hours  later  appellee  went  to  said  agent,  who,  being  in- 
formed that  appellee  had  been  awarded  the  contract, 
and  being  so  requested,  reduced  the  offer  which  had  been 
made  to  writing.  This  took  place  April  6.  On  April  7 
appellant's  agent  informed  Mr.  Graham  as  to  what  had 
taken  place  the  day  before.    Nothing  further  occurred 
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until  July  12,  when  appellee  grave  the  station  agent  a 
check  for  $200.  This  check  was  mailed  to  Mr.  Graham, 
who  returned  it  to  the  station  agent,  and  he  in  turn 
mailed  it  to  appellee,  and  informed  appellee  that  appel- 
lant would  not  build  the  switch.  These  facts  are  suffi- 
cient to  support  the  finding  that  appellee  accepted  the 
offer  as  made  by  appellant,  and  that  appellant  knew 
that  appellee  had  accepted  and  acted  upon  said  offer  as 
made. 

Appellant  was  sued  as  receiver,  and  as  such  defended 

the  action.    Had  he  desired  to  raise  any  question  as  to 

whether  the  action  was  properly  brought  against 

3-4.  him,  he  should  have  done  so  by  special  answer. 
Henry  v.  Epstein  (1912),  50  Ind.  App.  660,  95 
N.  E.  275.  The  agent  who  made  the  offer  to  build  the 
switch  is  spoken  of  in  the  evidence  as  the  agent  of  appel- 
lant. Appellant  also  contends  that  the  court  erred  in 
permitting  appellee  to  introduce  in  evidence  the  written 
memorandum  of  the  offer  which  the  agent  gave  appellee, 
the  check  for  $200,  and  the  receipt  which  the  agent  gave 
appellee  for  the  check.  We  hold  otherwise.  There  was 
no  error  in  overruling  motion  for  a  new  trial. 

From  the  facts  found,  the  court  concluded  as  a  mat- 
ter of  law  that  appellee  was  entitled  to  recover  $520 
damages. 

Appellant  contends  that  the  court  erred  in  its  conclu- 
sion for  the  reason  that  there  is  no  finding  that  the 
station  agent  who  made  the  offer  was  the  agent  of  ap- 
pellant. This  contention  cannot  be  sustained.  The 
court  specifically  found  that  appellant  through  its  agent 
made  the  offer  to  build  the  switch,  that  appellee  made 
out  and  delivered  to  appellant  the  $200  check,  and  that 
appellant,  without  making  any  objections  to  the  form  of 
payment,  returned  the  check  and  refused  to  put  in  the 
switch. 

Judgment  affirmed. 
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Panty  V.  Panty  et  al. 

[No.  10,396.     Filed  December  21,  1920.] 

1.  DIVOBCB. —  Judgment. —  Collateral  Attack* — A  decree  of  di- 
vorce rendered  with  jurisdiction  of  the  parties  is  not  subject 
to  collateral  attack,    p.  487. 

2.  Judgment. — Collateral  Attack. — Fraud, — Fa/rt\fs  Ovm  Act  in 
Applying  for  Change  of  Venvs, — Cou/rts. — ^Fraud  in  .bringing 
about  a  change  of  venue  cannot  be  inferred  from  the  fact  that 
the  complaining  party  did  not  fully  comprehend  the  meaning 
and  legal  effect  of  the  motion  for  such  change  prepared  by  her 
attorneys  and  signed  by  her.    p.  487. 

8.  Attorney  and  Client. —  Asaocia^te  Counsel — Acts  Bind 
Party, — ^A  party  is  bound  by  the  acts  of  an  attorney  not  em- 
ployed by  her  but  employed  by  her  attorney  as  his  associate 
counsel,    p.  487. 

4.  Pbocess. —  Amended  Com/plamt, —  New  Summons  Not  Re- 
quired,— Courts, — Divorce. — The  filing  of  an  amended  com- 
plaint charging  an  additional  ground  of  divorce  does  not  ren- 
der a  new  summons  necessary  when  the  court  has  jurisdiction 
of  the  cause  and  of  defendant  who  is  represented  by  counsel, 
and  jurisdiction  is  not  lost  by  reason  of  such  amendment,  p.. 
488. 

5.  Divorce. — Tims  of  Trial, — Statute  Forbidding  Trial  Within 
Sixty  Days  of  Filing  Held  Void. — Section  1072  Bums  1914, 
Acts  1913  p.  76,  providing  that  the  trial  of  no  suit  for  di- 
vorce shall  be  heard  within  sixty  days  of  the  filing  of  the 
suit,  is  invalid  because  it  seeks  to  amend  a  section  of  statute 
which  had  theretofore  been  repealed  by  implication,    p.  488. 

From  Laporte  Circuit  Court;  James  F.  Gallaher, 
Judge. 

Action  by  Mary  Panty  against  Martin  T.  Panty  and 
others.  From  judgment  for  defendants,  the  plaintiff 
appeals.    Affirmed. 

Martin  R.  Sutherland  and  Ralph  N.  Smith,  for  appel- 
lant. 

Kenefick  &  Kenefick  and  Mclnemys,  Yeagley  &  Mo 
Vicker,  for  appellees. 

Remy,  C.  J. — Suit  by  appellant  against  appellee  for 
divorce.    To  appellant's  complaint  appellee  filed  a  plea 
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in  abatement  setting  up  that,  on  December  11,  1917,  in 
the  superior  court  of  St.  Joseph  county,  Indiana,  in  a 
suit  previously  commenced  by  appellee  against  appel- 
lant, a  trial  was  had  and  a  decree  rendered  by  said  court 
granting  appellee  a  divorce  from  appellant;  that  the 
decree,  which  is  a  final  judgment,  is  unappealed  from, 
and  is  in  full  force  and  effect.  To  this  plea  in  abate- 
ment appellant  filed  an  answer  in  denial,  also  a  special 
answer,  the  theory  of  which  is  that  the  St.  Joseph  Supe- 
rior Court  was  without  jurisdiction  at  the  time,  and 
that  the  decree  granting  a  divorce  to  appellee  was  there- 
fore void.  A  reply  in  denial  to  the  second  paragraph  of 
answer  to  the  plea  in  abatement  closed  the  issues.  Upon 
the  issues  thus  joined,  the  cause  was  submitted  to  the 
court  for  trial  upon  the  plea  in  abatement.  At  the  re- 
quest of  appellant  the  court  made  a  special  finding  of 
the  facts,  and  stated  its  conclusions  of  law,  sustaining 
the  plea  in  abatement.  Exceptions  to  the  conclusions 
of  law  present  the  only  questions. 

The  facts  found  by  the  court  are  in  substance  as  fol- 
lows: Appellee  filed  his  complaint  against  appellant 
for  divorce  in  the  Laporte  Circuit  Court,  on  November 
17,  1917,  on  which  day  a  summons  issued  thereon  was 
served  by  the  sheriff  of  the  county  upon  appellant,  by 
reading,  commanding  her  to  appear  in  court  and  an- 
swer the  complaint  on  December  4,  1917;  that  appel- 
lant employed  one  P.  C.  Fergus,  an  attorney  residing 
in  the  city  of  South  Bend,  to  appear  for  her  in  the 
cause;  that  Fergus  in  turn  employed  one  Leonard 
Henoch,  an  attorney  residing  in  the  city  of  Laporte,  to 
assist  him  as  local  counsel ;  that  said  attorneys  prepared 
and  filed  in  the  Laporte  Circuit  Court  a  motion  for  a 
change  of  venue,  which  motion  was  signed  and  sworn 
to  by  appellant ;  but  that  appellant  at  the  time  "did  not 
comprehend  the  full  meaning  or  legal  effect  of  said  mo- 
tion, except  that  it  was  a  paper  that  would  help  her  hus- 
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band  get  a  divorce" ;  that  the  venue  of  the  cause  was 
thereupon  changed  to  the  St.  Joseph  Superior  Court,  the 
change  to  said  court  being  made  "by  agreement  of  the 
parties,"  such  agreement  being  made  by  their  respective 
attorneys,  appellant  at  the  time  being  represented  in 
court  by  said  P.  C.  Fergus ;  that  thereupon,  on  Decem- 
ber 11,  1917,  appellee  filed  an  amended  complaint, 
which  complaint  charged  an  additional  ground  for  di- 
vorce; that,  on  December  11,  1917,  after  appellant  by 
her  attorneys  had  filed  an  answer  in  denial  to  such 
amended  complaint,  the  cause  was  submitted  to 
the  court  for  trial,  and  upon  hearing  the  evidence  the 
court  found  for  appellee,  that  he  was  entitled  to  a  de- 
cree for  divorce,  which  was  accordingly  entered  of  rec- 
ord, and  from  which  no  appeal  has  been  prayed. 

If,  under  the  facts  found  as  above  stated,  the  St. 
Joseph  Superior  Court  had  jurisdiction  of  the  parties, 

the  decree  of  that  court  granting  the  divorce  to 
1.^    appellee  is  not  subject  to  collateral  attack,  and 

this  cause  must  be  affirmed.  It  is  contended  by 
appellant  that  the  St.  Joseph  Superior  Court  was  with- 
out jurisdiction,  and  the  decree  is  absolutely  void  for  the 
following  reasons:  (1)  That  the  jurisdiction  of  that 
court  was  secured  by  fraud;  (2)  that  no  summons  was 
issued  and  served  upon  appellant  after  the  filing  of  the 
amended  complaint  which  charged  an  additional  ground 
for  divorce;  and  (3)  that  the  suit  was  tried  and  deter- 
mined and  decree  entered,  within  sixty  days  from  the 
filing  of  the  complaint,  in  violation  of  §1072  Bums 
1914,  Acts  1913  p.  76. 

There  is  not,  as  assumed  by  appellant,  any  finding  by 
the  trial  court  that  the  change  of  venue  was  brought 

about  by  fraud.    There  is  no  finding  that  appel- 
2-3.  lant  was  fraudulently  induced  to  sign  the  motion 

for  a  change  of  venue.  Her  act  in  signing  the 
motion  was  voluntary.    Fraud  cannot  be  inferred  from 
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the  fact  that  appellant  did  not  fully  comprehend  the 
meaning  and  legal  effect  of  the  motion  which  was  pre- 
pared and  filed  by  her  attorneys.  Although  appellant 
had  not  employed  the  attorney  who  appeared  for  her  at 
the  time  the  change  of  venue  was  granted,  she  was, 
nevertheless,  bound  by  his  acts,  he  having  been  em- 
ployed by  her  attorney  as  his  associate  counsel.  Reich 
V.  Cochran  (1905),  105  App.  Div.  542,  94  N.  Y.  Supp. 
404. 

There  is  no  merit  in  appellant's  contention  that  the 
St.  Joseph  Superior  Court  was  without  jurisdiction  be- 
cause summons  was  not  issued  by  that  court,  and 

4.  served  upon  appellant  commanding  her  to  appear 
and  answer  the  amended  complaint.    The  St. 

Joseph  Superior  Court,  by  virtue  of  the  personal  service 
of  the  summons  issued  by  the  Laporte  Circuit  Court 
before  the  venue  of  the  cause  was  changed,  had  juris- 
diction of  the  cause  and  of  appellant  who  was  the  de- 
fendant therein,  which  jurisdiction  was  not  lost  by 
reason  of  the  amendment.  The  court  having  jurisdic- 
tion  of  the  cause  and  of  appellant,  and  appellant  being 
represented  by  counsel  appearing  at  the  time,  was 
bound  to  take  notice  of  the  filing  of  the  amended  com- 
plaint charging  other  grounds  for  divorce. 

The  trial  court  found  that  appellee's  suit  against  ap- 
pellant for  divorce  was  commenced  November  17,  1917, 
and  on  December  11,  1917,  twenty-four  days 

5.  thereafter,  the  cause  was  tried  and  a  decree  of 
divorce  granted  to  appellee.  The  act  of  Febru- 
ary 28,  1913  (Acts  1913  p.  76,  §1072  Bums  1914), 
among  other  things,  provides  that  the  trial  of  no  suit 
for  divorce  "shall  be  heard  within  sixty  days  of  the  fil- 
ing of  the  suit."  This  statute  is  jurisdictional  and,  if 
it  is  valid,  the  decree  of  the  St.  Joseph  Superior  Court 
is  absolutely  void.  See  Grannis  V.  Superior  Court 
(1905) ,  146  Cal.  245,  79  Pac.  891, 106  Am.  St.  23. 
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It  is  earnestly  contended  by  appellee  that  §13  of 
the  act  of  1873,  as  amended  by  the  act  of  February  28, 
1913,  is  invalid  for  the  reason  that  the  said  section 
which  the  act  of  February  28,  1913,  purports  to  amend 
was  repealed  by  implication  upon  the  enactment  of  the 
Civil  Code,  as  amended  by  the  act  of  March  8,  1883 
(Acts  1883  p.  199,  §540  Bums  1914) .  Section  13,  supra, 
as  origrinally  enacted  (Acts  1873  p.  107,  §1037  R.  S. 
1881)  was  as  follows :  "The  cause  shall  stand  for  issue 
and  trial  at  the  first  term  of  the  court  after  the  summons 
has  been  personally  served  upon  the  defendant  ten  days, 
or  publication  has  been  made  thirty  days,  before  the  first 
day  of  such  term." 

The  amendment  sought  to  be  made  by  the  aforesaid 
act  of  February  28,  1913,  was  by  adding  thereto  the 
words :  "But  in  no  case  shall  such  trial  be  had  within 
sixty  days  of  the  filing  of  the  suit."  In  1881  there  was 
enacted  what  is  designated  as  the  Civil  Code  (Acts  1881 
p.  240),  §367  of  which  act  made  provision  as  to  when 
all  actions  should  stand  for  issue  and  trial,  not  mention- 
ing specifically  suits  for  divorce.  In  1883,  said  §367  of 
the  Civil  Code  was  amended  by  adding  thereto  the  fol- 
lowing provision:  "And  it  is  also  provided  that  the 
provisions  of  this  act  shall  apply  to  all  suits  and  pro- 
ceedings for  divorce  the  same  as  in  all  other  actions." 
It  will  be  observed  that,  under  §13  of  the  original 
act  of  1873,  it  was  impossible  for  a  divorce  suit  to  be 
tried  during  the  next  term  of  court  following  the  filing 
of  the  complaint,  unless  service  of  summons  was  had  at 
least  ten  days,  or  publication  had  been  made  at  least 
thirty  days,  before  the  first  day  of  such  term;  while 
under  §367  of  the  Civil  Code  as  amended  by  act  of  1883, 
supra,  3l  plaintiff  in  all  civil  actions,  including  divorce, 
may  by  indorsement  upon  the  complaint  fix  a  return  day 
during  the  term,  and  if  service  was  had  ten  days,  or 
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publication  made  thirty  days,  before  such  return  day, 
the  action  may  be  tried  at  such  term. 

It  is  clear  that  said  §367  of  the  Code,  as  amended  by 
act  of  1883,  supra,  is  not  supplemental  to  §13  of  the  act 
of  1873,  supra.  The  two  sections  cannot  be  construed 
together,  but  are  repugnant.  Certainly  §367  of  the 
Code,  as  amended  by  the  act  of  1883,  supra,  covers 
every  provision  of  §13  as  originally  enacted,  and 
adds  thereto  new  provisions.  It  follows  that  §13 
was  by  the  enactment  of  1883  repealed  by  implication. 
Thomas  V.  Town  of  Butler  (1894),  139  Ind.  245,  250,  38 
N.  E.  808. 

We  must  therefore  hold  that  the  St.  Joseph  Superior 
Pourt  was  authorized  to  try  the  cause,  and  render  the 
judgment  for  divorce  within  sixty  days  of  the  time  of 
filing  the  suit.  Appellant's  remedy,  if  any,  was  by  suit 
to  set  aside  the  decree,  and  not  by  collateral  attack. 

Judgment  affirmed. 


Fidler  et  al.  v.  Farmers  and  Traders  Bank  of 

Lafayette,  Indiana. 

[No.  10,393.     Filed  May  25,  1920.     Rehearing  denied  November 
19,  1920.    Transfer  denied  December  21,  1920.] 

1.  Vendor  and  Purchaser. — Creation  of  Lien. — For  Purchase 
Money  Only. — Prior  Debt  Ineffectual. — For  a  debt  to  be  a  lien 
upon  land  conveyed,  it  must  be  for  the  purchase  money  there- 
for, and  a  prior  debt  owed  by  grantee  to  gn^antor,  not  arising 
in  any  way  out  of  the  transaction  involved,  is  not  sufficient  to 
create  a  lien.     p.  492. 

2.  Frauds,  Statute  of. — Lien  on  Real  Estate. — Pa/rol. — A  lien 
on  real  estate  cannot  be  created  by  parol  agreement,    p.  493. 

From  Tippecanoe  Circuit  Court;  Henry  H.  Vinton, 
Judge. 

Action  by  the  Farmers  and  Traders  Bank  of  Lafay- 
ette, Indiana,  against  Orlando  Fidler  and  others.     From 
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a  judgment  for  plaintiff,  the  defendants  appeal.    Af- 
firmed. 

Samuel  U.  Simms  and  Randolph  &  Milford,  for  ap- 
pellant. 

Charles  V.  McAdams  and  Clyde  H.  Jones,  for  appel- 
lees. 

Nichols,  J. — It  appears  by  appellee's  complaint  that 
appellee  obtained  a  judgment  in  the  Tippecanoe  Circuit 
Court,  February  25,  1915,  against  appellant  George  N. 
Fidler  for  $1,076.06,  and  another  judgment,  March  18, 
1916,  against  the  same  appellant  for  $193.80.  On  March  18, 
1916,  appellant  Orlando  Fidler,  being  the  owner  of  cer- 
tain real  estate,  consisting  of  about  228  acres,  conveyed 
it  to  his  five  children,  including  said  appellant  George 
N.  Fidler,  as  tenants  in  common,  in  equal  shares,  except 
that  two  of  said  children  were  required  to  pay  to  the 
other  three,  including  appellant  George  N.,  $400  upon 
division  of  such  real  estate.  The  father  reserved  to 
himself  a  life  estate.  On  April  17  and  18,  1916,  said 
children,  their  wives  or  husbands  joining,  reconveyed 
said  real  estate  to  their  father.  On  April  20,  1916,  the 
father  conveyed  to  his  son  George  N.  and  his  wife  40.25 
acres  of  said  land,  reserving  a  life  estate,  and  by  sepa- 
rate deeds  all  the  remainder  to  his  other  four  children, 
reserving  a  life  estate.  On  January  9,  1917,  said  chil- 
dren, including  appellant  George  N.,  their  wives  or  hus- 
bands joining,  reconveyed  to  their  father  all  of  the  real 
estate  so  conveyed  to  them  by  the  last  five  mentioned 
deeds. 

Appellee  claims  that  its  judgments  are  liens  upon  the 
undivided  one-fifth  of  said  real  estate,  and  prays  a  judg- 
ment subjecting  such  real  estate  to  the  payment  of  its 
judgments. 

Appellant  Orlando  Fidler  by  his  second  paragraph  of 
answer  says  that  at  the  time  of  making  the  deed  of 
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March  18,  1916,  the  real  estate  therein  described,  con- 
sisting of  228  acres  of  land  in  Tippecanoe  county,  was 
incumbered  by  bona  fide  mortgages  duly  recorded,  in 
the  sum  of  $9,400,  and  that  such  conveyance  was  sub- 
ject to  said  mortgages;  that  prior  to  said  date  appel- 
lant George  N.  had  borrowed  money  from  appellant 
Orlando,  and  as  evidence  thereof  had  executed  two 
notes,  one  dated  March  10, 1913,  for  $1,250,  due  one  day 
after  date,  with  four  per  cent,  interest,  and  one  dated 
January  2,  1914,  for  $800,  due  one  year  after  date, 
with  six  per  cent,  interest,  and  that  no  part  of  said 
notes,  principal,  or  interest  had  been  paid ;  that  prior  to 
the  execution  of  said  deed  on  March  18,  1916,  said  ap- 
pellants Orlando  and  George  N.  had  agreed  that  as  a 
part  of  the  consideration  for  such  deed  the  money  then 
due  on  said  notes  should  be  a  lien  against  the  land  thus 
conveyed  to  the  said  appellant  George  N.;  that  such 
agreement  at  the  time  of  such  conveyance  was  in  full 
force;  that  the  amounts  of  said  notes  have  been,  ever 
since  the  delivery  of  said  deeds,  a  lien  against  said  land 
in  favor  of  said  appellant  Orlando,  down  to  the  time 
that  said  land  was  reconveyed  to  appellant  Orlando; 
that  appellant  George  N.  was  all  of  the  time  a  resident 
householder;  and  that  his  interest  in  said  land,  subject 
to  the  said  valid  liens,  was  not  as  much  as  $600.  Ap- 
pellant's third  paragraph  of  answer  avers  the  same  gen- 
eral facts,  and  then  that  the  parties  agreed  that  the  debt 
represented  by  said  notes  should  be  considered  as  a  part 
of  the  purchase  money  for  said  land,  and  that  no  part 
of  the  purchase  money  had  been  paid. 

A  demurrer  sustained  to  each  of  these  paragraphs  of 
answer  presents  the  question  as  to  whether  a  lien  can 

be  created  against  the  land  in  the  manner  afore- 
1.    said.    Appellant  could  have  no  lien  unless  it  was 

predicated  upon  the  fact  that  the  vendee  owed 
purchase  money.    Any  lien  that  was  enforceable  was  so 
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because  it  was  incident  to  the  debt  for  the  purchase 
money.  Bryson  V,  Collmer  (1904),  33  Ind.  App.  494, 
71  N.  E.  229 ;  Dwmger  v.  Branigcm  (1884) ,  95  Ind.  221 ; 
Nutter  V.  Fouch  (1882),  86  Ind.  451;  MiiUcy  V.  KarseU 
(1903),  31  Ind.  App.  595,  68  N.  E.  689;  Nichols  v. 
Glover  (1872),  41  Ind.  24.  If  there  was  a  lien,  it  was 
the  unpaid  purchase  money  that  created  it.  Barrett  V. 
Levns  (1886),  106  Ind.  120,  5  N.  E.  910.  The  last  case 
cited  gives  us  the  principle  in  the  following  language: 
''If,  upon  looking  through  the  transaction,  it  appears 
that  a  debt  is  in  fact  part  of  the  purchase  price  of  land 
acquired  in  the  transaction  out  of  which  the  debt  arose, 
no  other  obstacle  intervening,  a  lien  will  be  declared 
upon  the  land  so  acquired,  in  favor  of  the  person  to 
whom  such  debt  is  due.''  It  is  apparent  that  ho  debt 
arose  out  of  the  transaction  involved.  On  the  contrary, 
the  only  debt  involved  was  a  debt  that  the  grantee  was 
obligated  to  pay  long  before  such  transaction,  and  hence 
it  could  not  have  been  any  part  of  the  purchase  price. 
The  case  presented  is  that  of  a  father  making  distribu- 
tion of  his  estate  among  his  five  children,  by  conveying 
his  land  to  them  in  equal  shares,  with  some  adjustment 
evidently  because  of  advancements.  We  are  not  per- 
suaded that  there  was  any  understanding  between  the 
father  and  any  of  his  children  at  the  time  that  there 
was  a  sale  to  any  one  of  them.  Without  a  sale  there 
could  have  been  no  purchase  price. 

But  if  we  were  to  concede  that  there  was  some  agree- 
ment as  to  the  notes  being  a  part  of  the  purchase  price, 

it  will  not  be  contended  that  such  agreement  was 
2.    in  writing.    Each  of  said  paragraphs  of  answer 

avers  a  parol  agreement  to  create  a  lien  upon  real 
estate.  Such  an  interest  cannot  be  created  unless  the 
agreement  is  in  writing.  Richter  v.  Invin  (1867),  28 
Ind.  26  (easement) ;  Irivin  v.  Hubbard  (1874),  49  Ind. 
350, 19  Am.  Rep.  679  (mortgage) ;  Brumfield  v.  Carson 
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(1870),  33  Ind.  94,  5  Am.  Rep.  184  (easement) ;  Slack 
V.  Collins  (1896),  145  Ind.  569,  42  N.  E.  910  (lien) ; 
Indianapolis,  etc.,  R.  Co.  V.  Wycoff  (1912),  5l  Ind.  App. 
159,  95  N.  E.  442  (easement) ;  StringfeUow  v.  Ivie^ 
(1882),  73  Ala.  209  (vendor's  lien) ;  MarshaU  V.  Liver- 
more  Spring  Water  Co.  (1884),  (Cal.)  5  Pac.  101 
(lien).  It  was  not  error  to  sustain  the  demurrers  to 
the  second  and  third  paragraphs  of  answer. 
Judgment  affirmed. 


Fidelity  and  C!olumbia  Trust  Company,  Trus- 
tee, ET  AL.  V.  M.  A.  Sweeney  Shipyard 
AND  Foundry  Company  et  al. 

*  [No.  10,626.    Filed  December  22,  1920.] 

Mortgages. — Foreclosure. — Joivideir  of  Plaintiffs. — An  owner  of 
all  the  bonds  of  a  corporation  secured  by  a  mortgage  on  its 
property  may  properly  join  with  the  trustee  in  an  action  to 
foreclose,  under  §§251,  252  Bums  1914,  §§251,  252  R.  S.  1881, 
nothwithstanding  §249  Burns  1914,  §249  R.  S.  1881. 

From  Clark  Circuit  Court ;  James  W.  Fortune,  Judge. 

Action  by  the  Fidelity  and  Columbia  Trust  Company, 
trustee,  and  others  against  the  M.  A.  Sweeney  Shipyard 
and  Foundry  Company  and  others.  From  a  judgment 
for  defendants,  the  plaintiffs  appeal.    Reversed. 

Helm  Bruce,  Oscar  0.  Bader,  Grover  G.  Salesj  Charles 
L.  Jewett,  Walter  V.  BvMeit  and  Henry  E.  Jewett,  for 
appellants. 

Jonas  G.  Howard,  for  appellees. 

Nichols,  J. — ^This  action  by  appellants  against  ap- 
pellees was  for  the  foreclosure  of  a  mortgage  given  to 
secure  bonds  to  tiie  amount  of  $25,000,  such  mortgage 
being  upon  the  real  estate,  plant  and  personal  property 
of  appellee  M.  A.  Sweeney  Shipyard  and  Foundry  Com- 
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pany,  located  at  Jeffersonville,  Indiana.  Appellant  Fi- 
delity and  Columbia  Trust  Company  is  the  surviving 
trustee  in  the  mortgage  in  suit;  one  Jonas  G.  Howard, 
the  other  trustee,  having  died  prior  to  the  institution 
of  the  suit.  The  other  appellees  were  holders  of  liens 
on  the  same  property  as  described  in  the  mortgage,  such 
liens  being  created  by  mortgages  or  judgments  against 
the  Sweeney  company. 

It  is  averred  in  the  complaint  that  such  liens  are  sub- 
sequent in  time  and  inferior  in  equity  to  the  mortgage 
sued  on.  Appellant  Fidelity  and  Columbia  Trust  Com- 
pany of  Louisville,  Kentucky,  as  aforesaid,  is  the  trus- 
tee in  said  mortgage,  and  appellee  First  National  Bank 
of  Louisville,  Kentucky,  is  the  holder  of  all  of  the  bonds 
secured  by  such  mortgage. 

The  only  question  presented  in  this  action  is  whether 
appellant  First  National  Bank  is  a  proper  party  plain- 
tiff in  this  case,  and  this  question  was  raised  by  de- 
murrer to  the  complaint  by  appellee  Fletcher  Savings 
and  Trust  Company,  the  trustee  for  the  Home  Bond 
Company,  such  demurrer  being  for  want  of  facts  to  con- 
stitute a  cause  of  action,  with  memorandum  that  the 
First  National  Bank  was  not  one  of  the  trustees  for 
the  holders  of  the  bonds  and  therefore  improperly  joined 
as  a  party  plaintiff ;  that  the  mortgage  confers  upon  the 
plaintiff  trustee  the  right  to  bring  the  action  to  fore- 
close, but  it  does  not  confer  such  right  upon  the  bond- 
holder, and  therefore  the  complaint  states  no  cause  of 
action  in  favor  of  the  bank,  and  such  bank  is  therefore 
improperly  joined  as  plaintiff;  that  his  complaint  states 
no  cause  of  action  in  favor  of  one  of  the  plaintiffs.  The 
demurrer  was  sustained  and,  appellants  refusing  to 
plead  further,  judgment  was  rendered  against  them  on 
demurrer.  The  only  question  presented  by  this  appeal 
is  the  error  of  the  court  in  sustaining  such  demurrer. 

It  is   provided  in   §251    Bums   1914,   §251    R.   S. 
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1881,  that  every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  otherwise  pro- 
vided in  the  next  section.  The  next  section,  being  §252 
Bums  1914,  §252  R.  S.  1881,  provides  that  the  trustee 
of  an  express  trust  or  a  person  expressly  authorized  by 
statute  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted.  It  will  be 
observed  that  this  last  section  of  the  statute  provides 
that  the  trustee  may  sue  without  joining  the  person  for 
whose  benefit  the  action  is  prosecuted,  and  it  does  not 
provide  that  he  shall  so  sue. 

It  is  averred  in  the  complaint  that  the  appellant  First 
National  Bank  owned  all  of  the  bonds  secured  by  the 
mortgage,  and  for  the  purposes  of  the  demurrer  this 
fact  is  admitted.  Such  being  the  case,  it  is  apparent 
that  such  appellant  has  a  vital  interest  in  the  result  of 
this  suit.  While  under  the  statute  quoted  the  trustee 
might  have  maintained  his  action  without  joining  the 
cestui  qv^  trust  as  a  party  plaintiff,  it  should  need  no 
authority  to  establish  the  proposition  that  in  a  case  such 
as  the  one  at  bar  a  cestui  que  trust  was  a  proper  party. 

The  case  of  LiUy  v.  Dunn,  Admr.  (1884),  96  Ind.  220, 
is  in  point  and  seems  to  settle  the  question.  The  action 
in  that  case  was  by  an  administrator  and  it  was  held — 
quoting  Hill,  Trustees  §545,  and  Perry,  Trusts  §§328, 
520 — ^that  an  administrator  is  a  trustee  of  the  personal 
estate,  and  it  is  the  duty  of  the  trustee  to  protect  and 
defend  the  title  to  the  trust  estate.  As  the  legal  title  is 
in  him^  he  alone  can  sue  and  be  sued  in  a  court  of  law 
concerning  the  estate  in  his  hands  as  trustee.  But  it 
was  further  held — citing  the  same  section  of  Hill,  supra, 
and  §§873,  874,  881  Perry,  Trusts— that  in  equity,  how- 
ever, a  different  rule  prevails.  Trustees  and  cestui  que 
trust  are  the  owners  of  the  whole  interest  in  the  trust 
estate,  and  therefore,  in  suits  in  equity  relating  to  the 
estate  by  or  against  strangers,  both  the  trustee  and  the 
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cestui  que  trust  must  be  or  at  least  generally  ought  to 
be,  parties  representing  that  interest. 

Section  249  Bums  1914,  §249  R.  S.  1881,  pro- 
vides that  there  shall  be  no  distinction  in  the  practice 
between  actions  at  law  and  suits  in  equity,  and  that 
there  shall  be  but  one  form  of  action  for  the  enforce- 
ment or  protection  of  private  rights,  which  action  is 
denominated  a  civil  action.  But  it  will  be  observed  that 
the  section  of  the  statute  referred  to  does  not  pretend 
to  abridge  the  powers  of  the  court,  nor  affect  the  rights 
of  the  parties  in  any  way,  or  the  remedies  formerly 
given  for  the  violation  of  such  rights,  further  than  to 
change  in  some  instances  the  means  by  which  the 
remedy  may  be  obtained.  In  harmony  with  the  equi- 
table principles  above  quoted,  we  hold  that  appellant 
First  National  Bank  was  a  proper  party  plaintiff.  The 
demurrer  to  the  complaint  should  have  been  overruled. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  overrule  the  demurrer  to  the  complaint, 
and  for  further  proceedings. 


Glazer  i;.  Hook. 

[No.  10,659.    Filed  December  22,  1920.] 

1.  PRiNcn»AL  AND  AGENT. —  General  Agent — Transactions  In^ 
eident  to  Business. — Liability  of  Principal, — One  who  is  placed 
in  charge  as  manager  of  his  employer's  business  is  a  general 
agent  and  in  that  capacity  has  power  to  bind  his  principal  in 
his  transactions  and  representations  incident  to  the  business, 
p.  499. 

2.  Contracts. — Written. — Merger  of  Verbal  Representations. — 
Modification  by  Contemporaneous  Ag<reements. — ^Whe]pe  parties 
to  an  agreement  enter  into  a  written  contract  all  verbal  rep- 
resentations are  merged  therein,  and  the  contract  cannot  be 
changed  or  modified  by  contemporaneous  agreements  or  rep- 
resentations,   p.  500. 

Vol.  74—32 
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3.  Wabehousemen.— Controct  Against  Negligence, — Validity. — 
A  warehouseman's  receipt  providing  that  all  perishable  goods 
are  taken  at  depositor's  own  risk,  and  that  the  depositor  takes 
the  risk  of  loss  or  damage  by  fire,  must  not  be  construed  as  a 
contract  by  the  warehouseman  against  his  own  negligence,  such 
contracts  being  invalid,    p.  500. 

4.  Wakehousemen. — Loss  of  Goods  in  Storage  by  Fire. — Action. 
— Customer's  Burden  of  Proof, — Bailment. — The  relation  be- 
tween a  warehouseman  and  his  customer  is  that  of  bailor  and 
bailee,  and,  in  an  action  for  damage  by  fire  to  goods  in  storage, 
it  was  incumbent  on  the  customer  as  such  bailor  to  prove  the 
contract,  the  delivery  of  the  goods  to  the  warehouseman,  and 
his  failure  to  return  them.     p.  501. 

5.  Warehousemen. — Loss  of  Goods  in  Storage  by  Fire. — Action, 
— Negligence. — Warehousem^an's  Burden  of  Proof. — Where  the 
customer  of  a  warehouseman  proved  the  contract  for  storage 
of  goods,  delivery  thereof  and  failure  of  the  warehouseman  to 
return  them,  she  made  a  prima  facie  case  of  breach  of  the 
storage  contract,  and  the  burden  then  rested  on  the  warehouse- 
man to  prove  that  the  destruction  of  the  property  was  not 
caused  by  his  negligence,    p.  501. 

From  Marion  Superior  Court  ( A-894) ;  W.  W.  Thorn- 
toTiy  Judge. 

Action  by  Ruth  Hook  against  Robert  D.  Glazer. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed, 

Louis  J.  Robinson,  William  P.  Reagan,  Alfred  K. 
Hovey  and  Harding  W.  Hovey,  for  appellant. 
Hottel  &  Patrick  and  A.  E.  SchmoUinger,  for  appellee. 

Nichols,  J. — ^Action  by  appellee  against  appellant  to 
recover  damages  alleged  to  have  been  suffered  by  appel- 
lee as  a  result  of  a  fire  in  a  warehouse,  which  destroyed 
certain  goods  of  appellee  that  were  stored  therein. 

The  only  error  assigned  is  the  action  of  the  court  in 
overruling  appellant's  motion  for  a  new  trial. 

It  was  averred  in  the  first  paragraph  of  the  complaint 
that  appellant  on  April  21,  1917,  and  thereafter  during 
the  time  involved  in  this  action  was  engaged  as  a  ware- 
houseman in  the  business  of  receiving  and  storing  fur- 
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niture,  household  goods  and  other  property  for  hire  at 
his  place  of  business  in  Indianapolis,  which  business  was 
operated  under  the  name  of  the  American  Storage  Com- 
pany ;  that  appellant  held  himself  out  as  conducting  his 
said  business  in  a  modem  fireproof  storage  house,  and 
represented  to  appellee  that  her  goods  would  be  stored 
in  a  well  regulated  fireproof  storage  building,  and  that 
watchmen  were  kept  to  guard  and  protect  against  loss 
or  damage  by  fire  to  any  goods  stored  therein.  On  the 
strength  of  said  representations,  appellee  stored  in  ap- 
pellant's rooms  certain  household  goods  and  other  prop- 
erty of  the  value  of  $1,000,  for  which  storage  she  paid 
a  monthly  rate  of  $3 ;  that  appellant  had  failed  to  per- 
form the  conditions  of  his  agreement  in  that  he  did  not 
store  appellee's  goods  in  a  modem  fireproof  warehouse, 
but  that  he  did  store  them  in  the  same  room  with  other 
materials  of  inflanmiable  and  combustible  character 
without  separating  them  therefrom  by  fireproof  walls, 
and  that  he  failed  to  keep  a  watchman ;  that,  by  reason 
of  such  breach  of  contract,  appellee's  property  was  de- 
stroyed by  fire  to  her  damage  in  the  sum  of  $1,000. 

The  second  paragraph  is  like  the  first,  except  that  it 
contains  the  additional  averment  that  appellant  agreed 
to  carry  insurance  for  the  protection  of  appellee,  which 
he  failed  to  do. 

There  was  an  answer  in  denial  and  trial  by  a  jury, 
with  a  verdict  in  favor  of  appellee  for  $500. 

In  his  motion  for  a  new  trial,  which  was  overruled^ 
appellant  says:  (1)  The  verdict  is  not  sustained  by 
sufficient  evidence;  (2)  it  is  contrary  to  law;  (3)  the 
court  erred  in  giving  instruction  No.  6  on  its  own 
motion. 

It  appears  by  the  evidence  that  one  J.  E.  Tuttle  was 
the  manager  of  appellant's  company,  and  that  he 

1.  had  full  charge  of  the  same,  and  there  is  evi- 
dence that  Tuttle  made  the  above  representations 
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orally  by  phone  which  induced  appellee  to  store  her  goods 
with  appellant.  One  who  is  placed  in  charge  as  man- 
ager of  his  employer's  business  is  a  general  agent,  and 
as  such  has  power  to  bind  his  principal  in  his  transac- 
tions and  representations  incident  to  such  business. 
Over  V.  Schiffling  (1885),  102  Ind.  191,  26  N.  E.  91; 
American,  etc.,  Tel.  Co.  V.  Green  (1905),  164  Ind.  349, 
73  N.  E.  707;  Larue  v.  American,  etc.,  Engine  Co. 
(1911) ,  176  Ind.  609,  620, 96  N.  E.  772 ;  King  V.  Edward 
Thompson  Co.  (1914),  56  Ind.  App.  274,  281,  104  N. 
E.  106. 

Appellant  contends  that  the  terms  and  stipulations 
of  the  warehouse  receipt,  which  was  given  by  his  com- 
pany to  appellee,  constituted  the  written  contract 

2.  of  storage  between  the  parties  and  that,  even  if 
the  representations  were  made,  as  they  were  oral, 

they  were  merged  in  the  terms  of  the  written  contract 
It  is  the  law  that,  where  there  is  a  written  contract  be- 
tween parties  to  an  agreement,  all  verbal  representa- 
tions are  merged  therein,  and  that  such  written  con- 
tract cannot  be  changed  or  modified  by  contemporaneous 
agreements  or  representations.  Alcorn  v.  Morgan 
(1881),  77  Ind.  184;  Drudge  v.  Letter  (1898),  18  Ind. 
App.  694,  697,  49  N.  E.  34,  63  Am.  St.  359. 

However,  as  we  view  this  case,  it  can  make  no  differ- 
ence whether  appellee's  goods  were  stored  in  appellant's 
warehouse  under  the  terms  and  stipulations  of 

3.  the  oral  agreement  or  of  the  written  agreement 
as  expressed  by  the  warehouse  receipt.    It  is 

true  that  the  warehouse  receipt  provides  that  all  perish- 
able goods  are  taken  at  depositor's  own  risk,  and  that 
the  depositor  takes  the  risk  of  loss  or  damage  by  fire, 
but  this  provision  must  not  be  construed  as  a  contract 
by  appellant  against  his  own  negligence,  for  such  con- 
tracts are  invalid.  In  the  case  of  Murphy  v.  City  of 
Indianapolis  (1902),  158  Ind,  238,  63  N.  E.  469,  the 
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principle  is  mildly  stated  as  follows :  "It  has  been  gen- 
erally regarded  as  unwise  to  allow  any  one  to  contract 
against  his  own  negligence."  The  question  is  discussed 
in  9  Cyc  543,  where  authorities  are  cited  sustaining  the 
principle. 

The  relation  between  appellant  and  appellee  was  that 

of  bailor  and  bailee.    As  such  bailor  it  was  incumbent 

upon  appellee  to  prove  the  contract,  the  delivery 

4.  of  the  goodrf  to  appellant,  and  the  failure  of  ap- 
pellant to  return  them  to  her.  This  she  did.  His 
failure  to  return  to  appellee  her  goods  is  incon- 

5.  sistent  with  the  thing  he  agreed  to  do  as  a  bailee. 
The  property  was  in  his  possession  and  away 

from  the  bailor,  and  of  necessity  she  could  not  know  of 
the  circumstances  surrounding  its  destruction.  When 
appellee  had  made  such  proof,  she  had  made  her  prima 
facie  case  of  breach  of  the  contract,  and  the  ontis  then 
rested  upon  appellant  to  prove  that  the  destruction  of 
the  property  was  not  caused  by  his  negligence.  In  this 
he  failed,  and  the  jury,  by  its  general  verdict,  so  found. 

The  case  of  Holt  Ice,  etc.,  Co.  v.  Arthur  Jordan  Co. 
(1900),  25  Ind.  App.  314,  57  N.  E.  575,  is  in  point  and 
decided  the  question  involved  against  appellant.  Hav- 
ing reached  this  conclusion,  we  do  not  need  to  consider 
any  other  errors  assigned.  There  was  no  reversible 
error,  and  the  judgment  is  affirmed. 

Dausman,  P.  J.,  concurs  in  result. 


Meridian  Mutual  Fire  Insurance  Company  v. 

Defpendoll. 

[No.  10,627.    Filed  December  22,  1920.] 

1.  Appeal. — Ha/rmlesa  Erroor, — Matter  of  Law. — Submitted  to 
Jury. — Correct  Result  Reached. — No  harm  is  done  when  a  mat- 
ter of  law  is  erroneously  submitted  to  the  jury  for  decision, 
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where  by  their  verdict  they  arrive  at  the  same  conclusion  that 
would  have  been  required  of  the  court  under  the  facts  proved, 
p.  506. 

2.  INSURA.NCE. — Agent — Authoritjf  to  Deliver  Policy, — Collec- 
tion of  Prendums. — Waiver  of  Contrary  Policy  Provisions. — 
An  agent  of  an  insurance  company,  with  the  fire  policy  in  his 
hands  for  delivery,  is  fully  authorized  by  law  to  receive  the 
premium^  thereby  waiving  any  provision  of  the  policy  to  the 
contrary,    p.  506. 

8.  Insurance. — Premium  Paid  to  Agent, — Statute, — Compliance, 
— ^Payment  of  premium  to  an  agent  of  the  company  at  the  time 
of  delivery  by  such  agent  of  a  fire  policy,  is  a  sufiicient  com- 
pliance with  §47891,  cl.  3,  Bums'  Supp.  1918,  Acts  1915  p.  571, 
§9,  providing  that  a  premium  upon  each  application  shall  be 
collected  in  cash.    p.  506. 

4.  Insurance. — Extent  of  Loss, — Actions  on  Policies, — Amount 
of  Recovery, — Damages, — ^In  an  action  on  a  fire  policy,  a  ver- 
dict for  the  full  amount  thereof  was  not  too  large  in  a  case  of 
total  loss,  where  the  property  was  insured  for  less  than  its 
value,    p.  507. 

From  Gibson  Circuit  Court;  S.  L.  Vandeveer,  Judge. 

Action  by  George  W.  DeffendoU  against  the  Meridian 
Mutual  Fire  Insurance  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Affirmed. 

V.  H.  Manifold,  Ephraim  O'Harra,  W.  D.  CurU  and 
Harvey  Harmon,  for  appellant. 

Harry  W.  Carpenter  and  Frank  Ely,  for  appellee. 

Nichols,  J. — This  was  an  action  by  appellee  to  re- 
cover on  a  policy  of  insurance  issued  by  appellant  on  a 
stock  of  merchandise  owned  by  appellee,  and  which  was 
destroyed  by  fire. 

It  is  averred  in  the  first  paragraph  of  the  complaint 
that  appellant  has  its  principal  office  in  the  city  of  In- 
dianapolis, with  agents  located  in  divers  counties  of  the 
state,  and  on  February  2,  1918,  had  a  local  agent  in  the 
town  of  Petersburg,  Indiana.  By  its  policy  of  insur- 
ance duly  executed  and  transmitted  by  its  general  agent 
to  its  local  agent  at  Petersburg,  and  by  such  agent  de- 
livered to  appellee,  appellant  insured  appellee  against 
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loss  or  damage  by  fire  to  the  amount  of  $1,000  upon  his 
stock  of  merchandise.  The  value  of  the  property  in- 
sured was  $3,000.  On  March  1,  1918,  while  the  insur- 
ance was  in  full  force  and  effect  the  property  was  wholly 
destroyed  by  fire.  At  said  time  it  was  owned  by  appel- 
lee and  was  then  of  the  value  of  $3,000.  Notice  as  re- 
quired by  the  policy  was  given  by  appellee,  and  there- 
upon appellant  directed  one  Williams  of  the  Western 
Adjustment  and  Inspection  Company  to  adjust  the  loss 
so  sustained  by  appellee,  but  after  such  adjustment  ap- 
pellant has  refused  to  pay  appellee.  Appellee  has 
averred  that  he  has  fulfilled  and  performed  all  the  con- 
ditions to  be  by  him  performed  under  the  terms  of  the 
policy.  The  facts  averred  in  the  second  paragraph  of 
complaint  are  substantially  the  same  as  the  first. 

To  this  complaint  appellant  answered  in  two  para- 
graphs, the  first  being  a  denial,  and  the  second  averring 
in  substance  that  the  policy  of  insurance  sued  on  was 
issued  pursuant  to  an  application  made  to  appellant, 
which  is  made  a  part  of  such  second  paragraph  of  an- 
swer, and  which  contains  the  provision  that  "no  insur- 
ance shall  be  in  force  until  this  application  is  approved 
and  the  policy  issued  thereon  delivered,  and  the  insured 
has  complied  with  all  the  terms  and  provisions  of  the 
by-laws  of  the  insurance  company.*'  Such  application 
and  by-laws  are  made  a  part  of  the  policy  and  binding 
upon  appellee.  The  policy  further  provides  that  the  in- 
sured agrees  to  make  all  payments  on  account  of  pre- 
miums and  assessments  when  so  required  by  the  appli- 
cation and  by-laws  of  the  company,  the  making  of  which 
said  pajrments  shall  be  a  condition  precedent  to  any  li- 
ability of  appellant  to  appellee  under  the  policy,  and  fur- 
ther that  all  such  payments  must  be  paid  to  and  received 
by  appellant  at  its  home  ofiice  in  Indianapolis  before 
any  loss  shall  have  occurred,  before  appellant  shall  be 
liable  for  any  loss  under  the  policy,  and  no  notice  of  de- 
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fault  or  nonpajrment  is  required.  The  premium  and  no 
part  thereof  due  and  payable  from  appellee  to  appellant 
had  been  paid  at  the  time  of  the  loss  complained  of,  but, 
on  the  contrary,  the  premium  for  said  policy  was  for- 
warded to  appellant  by  one  Cyrus  N.  DeffendoU,  insur- 
ance broker  and  agent  of  appellee,  on  March  13,  1918, 
and  thirteen  days  subsequent  to  the  loss  complained  of, 
which  premium  was  immediately  returned  to  appellee, 
who  was  at  the  same  time  notified  of  appellant's  refusal 
to  admit  liability  because  of  the  failure  of  appellee  to 
pay  the  premium  on  the  policy ;  that  appellant  never  ex- 
tended credit  to  appellee  for  premiums  on  the  policy, 
or  authorized  or  permitted  anyone  so  to  do,  but  that  at 
the  time  of  forwarding  the  policy  they  inclosed  a  bill 
for  the  amount-  of  the  premium  to  appellee's  ag^it, 
Cyrus  M.  DeffendoU ;  that  said  Cyrus  M.  DeffendoU  was 
at  no  time  since  the  loss  or  was  not  at  any  time  the 
agent  of  appellant  company,  but,  on  the  contrary,  was 
the  agent  of  appellee,  all  of  which  should  have  been 
well  known  to  appellee  as  provided  in  lines  47  and  48  of 
appeUant's  policy,  which  reads  as  follows: 

"In  any  matter  relating  to  this  policy,  no  person, 
unless  duly  authorized  in  writing,  shall  be  deemed 
the  agent  of  this  company/' 

Appellant  never  authorized  Cyrus  M.  DeffendoU  in 
writing  nor  in  any  other  way  to  become  the  agent  of 
appellant,  but,  on  the  contrary,  accepted  the  application 
from  said  Cyrus  M.  DeffendoU  as  an  insurance  broker 
and  agent  of  appellee. 

To  the  second  paragraph  of  answer  appellee  replied 
in  two  paragraphs,  the  first  a  denial,  and  the  second 
averring  that  at  the  time  said  application  for  insurance 
was  executed  by  appellee  and  delivered  to  Cyrus  M. 
DeffendoU,  agent  of  appellant,  and  at  the  time  when  said 
agent  of  appellant  delivered  the  policy  sued  on  to  ap- 
peUee  he,  said  appellee,  did  not  know  and  was  never 
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informed  by  appellant,  or  any  agent  of  appellant,  of  the 
by-laws  of  appellant  included  in  such  section  as  are 
pleaded  and  set  forth  in  said  second  paragraph  of  an- 
swer; that  when  said  policy  was  delivered  to  appellee 
by  said  agent  of  appellant  he,  appellee,  at  the  time  of 
said  delivery  paid  to  said  agent  the  full  amount  of  said 
premium  then  and  there  due  to  appellant  on  said  policy ; 
that  at  said  time  said  Cyrus  M.  DeffendoU  was  the  agent 
of  appellant ;  that  at  said  time  appellee  asked  said  agent 
to  whom  he,  appellee,  must  pay  said  premiuni  then  and 
there  due  on  said  policy,  and  that  said  agent  informed 
appellee  that  it  was  proper  and  right  to  pay  said  pre- 
mium to  him,  said  agent;  that  thereupon  appellee  did 
pay  said  premium  to  said  agent.  Wherefore  appellee 
avers  that  appellant  has  waived  all  the  provisions  of 
said  by-laws  pleaded  by  it  in  its  second  paragraph  of 
answer,  and  that  appellant  should  be  estopped  from 
claiming  any  benefits  under  said  by-laws  so  pleaded. 

The  cause  was  submitted  to  a  jury  for  trial  with  ver- 
dict for  appellee  in  the  sum  of  $1,000.  After  motion 
for  a  new  trial,  which  was  overruled,  this  appeal. 

The  only  error  assigned  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial,  which  presents  as  reasons 
therefor  that  the  verdict  is  not  sustained  by  sufficient 
evidence,  that  it  is  contrary  to  law,  that  the  assessment 
of  the  amount  of  recovery  was  erroneous,  being  too 
large,  that  the  court  erred  in  giving  on  its  own  motion 
each  of  certain  instructions,  and  in  refusing  to  give  each 
of  certain  instructions  tendered  by  appellant,  in  admit- 
ting certain  evidence  over  the  objection  of  appellant, 
and  in  excluding  certain  evidence  offered  by  appellant. 

Appellee  contends  that  the.  general  bill  of  exceptions 
is  not  in  the  record,  but  we  hold  that,  while  there  is 
some  confusion  in  the  record  as  to  the  bill  of  exceptions 
being  filed  after  it  was  signed  by  the  judge,  with  the 
assistance  of  the  clerk's  certificate  to  his  return  to  a 
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writ  of  certiorari,  the  bill  is  in  the  record,  and  it  will 
be  considered. 

The  substantial  question  to  be  determined  by  this 
court  is  whether  Cyrus  DeffendoU  was  the  agent  of  ap- 
pellant at  the  time  that  he  received  appellee's 
1-2.  application  for  insurance  and  transmitted  it  to 
appellant,  and  thereafter  when  he  received  ap- 
pellee's policy  from  appellant  and  delivered  it  to  ap- 
pellee, receiving  from  appellee  the  premium  therefor. 
Appellant  contends  that  this  was  a  question  of  law  for 
the  trial  court,  and  that  it  was  error  for  the  court  to 
submit  it  to  the  jury.  However,  if  appellant  is  right 
in  such  contention,  no  harm  was  done,  for  the  undis- 
puted evidence  abundantly  shows  that  DeffendoU  was 
appellant's  agent,  and  the  court  could  have  reached  no 
other  conclusion  under  the  facts  proved.  As  such  agent, 
with  the  policy  in  his  hands  for  delivery  to  appellee,  he 
was  fully  authorized  by  law  to  receive  the  premium 
from  appellee,  thereby  waiving  any  provision  of  the  pol- 
icy to  the  contrary.  Terry  v.  Provident  Fund  Society 
(1895),  13  Ind.  App.  1,  41  N.  E.  18,  55  Am.  St.  217; 
Prudential  Ins.  Co.  V.  Sullivan  (1901),  27  Ind.  App.  30, 
59  N.  E.  873 ;  Kerlin  v.  National  Accident  Assn.  (1893) , 
8  Ind.  App.  628,  35  N.  E.  39,  36  N.  E.  156;  NejB^  v. 
Metropolitan  Life  Ins.  Co.  (1906),  39  Ind.  App.  250,  73 
N.  E.  1041;  Indiana  Ins.  Co.  v.  Hartu}eU  (1890),  123 
Ind.  177,  24  N.  E.  100 ;  Thompson  V.  Michigan,  etc.,  Ins. 
Co.  (1914),  56  Ind.  App.  502,  105  N.  E.  780. 

Section  4789i  Bums'  Supp.  1918,  Acts  1915  p.  571,  §9, 

provides  that  a  premium  upon  each  application  shall  be 

collected  in  cash,  but  we  hold  that,  the  premium 

3.    having  been  paid  to  appellant's  agent  at  the  time 

of  the  delivery  of  the  policy  to  appellee,  the  policy 

was  not  thereafter  invalid. 

The  rulings  of  the  court  in  giving  and  refusing  in- 
structions, each  of  which  instructions  pertained  to  the 
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pajonent  of  the  premium  for  the  policy,  were  in  har- 
mony with  the  foregoing  conclusions  which  we  have 
reached,  and  it  is  therefore  unnecessary  to  discuss  them. 
Appellee  testified  that  the  value  of  the  property  cov- 
ered by  the  policy  was  $2,800.    The  total  insurance  on 

such  property  was  $2,250,  of  which  $1,000  was 
4.    represented  by  the  policy  in  suit.    A  verdict  for 

$1,000  was  therefore  not  too  large.  There  was 
no  reversible  error  in  admitting  evidence.  The  judg- 
ment is  affirmed. 


Rex  Health  and  Accident  Insurance  Company 

V.  Pettiford. 

[No.  10,630.    Filed  December  22,  1920.] 

Insurance. —  Health  and  Accident  Insurance. —  Policy. —  Con- 
struction,— Active  MUita/ry  Service, — ^Where  insured  died  from 
disease  cx)ntracted  while  he  was  in  a  military  training  camp 
after  being  inducted  into  the  military  service  in  time  of  war» 
his  death  did  not  occur  while  engaged  in  active  military  service 
within  the  meaning  of  a  clause  of  the  policy  exempting  insurer 
from  liability  for  death  while  so  eng^aged. 

From  Marion  Superior  Court  (A  4,543) ;  TheophiUis 
J.  MoU,  Judge. 

Action  by  Maria  Pettiford  against  the  Rex  Health  and 
Accident  Insurance  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

Earl  J.  Askren,  for  appellant. 
R.  L.  Bailey,  for  appellee. 

Nichols,  J. — ^The  only  error  assigned  in  this  appeal 
is  that  the  court  erred  in  its  conclusion  of  law  on  the 
special  findings  of  fact. 

It  appears  by^such  special  findings  that  appellant  on 
April  23,  1917,  insured  the  life  of  one  John  Smith 
against  death  in  the  sum  of  $142.80,  and  delivered  to 
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him  a  policy  in  which  appellee,  his  mother,  was  named 
as  the  beneficiary.  Said  insured  was  drafted  into  the 
military  service  of  the  United  States,  under  the  selective 
service  law,  September  25,  1918,  by  the  order  of  the 
local  draft  board  for  division  7  of  the  city  of  Indian- 
apolis, Indiana,  and  after  examination  was  inducted  into 
the  military  service  and  sent  to  Camp  Custer,  Michigan, 
a  camp  where  all  recruits  such  as  the  insured  were 
trained  in  military  service,  and  which  camp  was  a  mili- 
tary mobilization  camp  for  the  army  of  the  United 
States.  He  arrived  at  said  camp  on  September  27, 1918, 
and  was  placed  in  quarantine  immediately  upon  his  ar- 
rival, which  is  the  custom  with  recruits  entering  a  mili- 
taiy  camp.  On  October  1, 1918,  while  in  quarantine  he 
was  taken  sick  with  influenza,  and  was  sent  to  the  base 
hospital  October  2.  On  October  8,  1918,  while  still  in 
said  base  hospital,  and  while  serving  as  a  private  in 
the  Third  Provisional  Company,  160th  Depot  Brigade  in 
the  army  of  the  United  States,  to  which  company  he 
was  assigned  upon  being  received  at  the  camp,  he  died 
of  influenza  and  broncho-pneumonia.  At  the  time  of 
entering  said  military  service,  and  at  all  times  there- 
after until  the  death  of  said  insured,  the  United  States 
was  engaged  in  active  and  actual  warfare  with  the  Im- 
perial German  Government  and  other  European 
powers.  Said  insured  and  appellee,  his  beneficiary  in 
said  policy,  have  separately  and  severally  performed  the 
conditions  of  the  policy,  and  at  the  time  of  the  death  of 
the  insured  the  premiums  were  fully  paid  to  and  in- 
cluding September  30,  1918.  Appellant  has  ever  since 
refused  to  pay,  and  does  still  refuse  to  pay  death  bene- 
fits to  appellee,  basing  such  refusal  on  clause  9  of  the 
policy,  which  reads  as  follows : 

"*  *  *  Death  benefits  will  not  be  paid  in  any 
case  where  *  *  *  death  results  *  *  *  while 
engaged  in  active  military  service.    ♦     ♦     ♦" 
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The  court  stated  on  such  finding  of  facts  its  conclu- 
sion of  law  that  appellee  is  entitled  to  recover  of  ap- 
pellant the  sum  of  $147  with  costs.  Appellant  duly 
excepted  to  the  conclusion.  Judgment  was  rendered 
thereon,  from  which  this  appeal  is  prosecuted. 

The  construction  given  to  the  expression  "while  en- 
gaged in  active  military  service^'  must  determine  the  re- 
sult of  this  appeal. 

In  the  case  of  Redd  &  Thompson  v.  American,  etc., 
Ins.  Co.  (1918),  200  Mo.  App.  383,  207  S.  W.  74,  an 
application  for  insurance  contained  a  provision  that: 
"  'Active  service  in  the  army  or  navy,  in  time  of  war, 
shall  invalidate  said  contract  of  insurance,  unless  a  per- 
mit for  such  service  shall  have  been  applied  for  in  writ- 
ing and  endorsed  upon  the  policy  by  the  company, 
*  *  *' ''  The  policy  provided  that  "  'In  case  of  death 
from  service  in  war  without  permission  from  the  com- 
pany, the  full  reserve  for  this  policy  at  the  time  of  such 
death  only  will  be  paid.'*'  The  insured,  being  regis- 
tered under  the  selective  service  law,  was  sent  by  the 
military  authorities  to  Camp  Funston,  For£  Riley,  Kan- 
sas, where  he  died  of  pneumonia  while  in  the  service 
aforesaid.  No  permission  had  been  given  the  insured 
to  enter  military  service.  The  court  held,  quoting  from 
New  Century  Dictionary,  that  active  service  (military) 
is  '"The  performance  of  duty  against  an  enemy,  or 
operations  carried  on  in  his  presence,' ''  and  then  stated 
that  the  active  service  with  which  it  was  dealing  ac- 
cording to  the  policy  was  service  in  time  of  war,  and 
that  one  who  has  entered  the  military  service  in  time 
of  war,  and  is  there  in  course  of  training  in  the  medical 
department  thousands  of  miles  from  the  scene  of  hos- 
tilities, cannot  be  regarded  as  in  active  service  in  the 
army  in  time  of  war. 

In  Kelly  v.  Fidelity,  etc.,  Ins.  Co.  (1919),  169  Wis. 
274,  172  N.  W.  152,  4  A.  L.  R.  845,  it  was  held  that, 
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where  the  insured  was  killed  in  a  motorcycle  accident 
far  behind  the  firing  lines,  his  death  was  not  from  a 
cause  peculiar  to  the  service  so  as  to  preclude  a  recov- 
ery upon  the  policy  limiting  the  insurer's  liability  if  the 
insured  engaged  in  military  service  and  died  as  a  result 
thereof  directly  or  indirectly. 

In  Myli  v.  American  Life  Ins.  Co.  (1919),  (N.*  D.) 
175  N.  W.  631,  where  the  insured  enlisted  in  the  navy 
department  during  the  recent  war,  and  had  been  as- 
signed to  the  Dunwoodie  Institute  in  Minneapolis  for 
instruction  and  training,  and  while  so  assigned  had  con- 
tracted influenza,  from  which  he  died  after  a  brief  ill- 
ness in  the  city  hospital  of  said  city,  it  was  held  that, 
under  a  provision  limiting  the  liability  in  case  of  death 
of  the  insured  while  engaged  in  military  or  naval  serv- 
ice in  time  of  war  without  obtaining  a  permit  therefor, 
such  death  was  not  occasioned  by  any  extra  hazard 
incident  to  military  or  naval  service  so  as  to  preclude 
recovery  on  the  policy.  The  court  in  this  case  said: 
''It  is  idle  to  say  that  because  one's  status  is  such  that 
he  must  respond  to  orders  from  military  or  naval 
authority,  he  is  in  military  or  naval  service  within  such 
a  provision,  when  in  fact  there  is  nothing  about  his 
daily  activities  that  suggests  the  least  physical  danger 
that  would  enhance  an  insurance  risk." 

In  the  case  of  Nutt  V.  Security  Life  Ins.  Co.  (1920), 
(Ark.)  218  S.  W.  675,  it  was  held  that  a  policy  limiting 
the  liability  upon  the  death  of  the  insured  while  en- 
gaged in  military  service  in  time  of  war,  without  a  per- 
mit, did  not  exempt  insurer  from  liability  upon  death 
from  influenza  of  the  insured  in  a  base  hospital  in  any 
army  camp  of  the  United  States,  such  provision  cover- 
ing only  death  proximately  caused  by  war  activities. 
The  court  quotes  from  Benham  V.  American,  etc.,  Ins. 
Co.  (1920),  (Ark.)  217  S.  W.  462,  as  follows:  "'Death 
while  engaged  in  military  service  in  time  of  war*  means 
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death  while  doing,  performing,  or  taking  part  in  some 
military  service  in  time  of  war.  That  is  to  say,  in  order 
to  exempt  the  company  from  liability  the  death  must 
have  been  caused  while  the  insured  was  doing  something 
connected  with  the  military  service  in  contradistinction 
to  death  while  in  the  service  due  to  causes  entirely,  or 
wholly,  unconnected  with  such  service."  The  court 
further  said :  'This  disease  (influenza)  was  a  disease 
common  to  soldiers  and  civilians  alike,  and  was  not  con- 
fined to  any  particular  locality;  so  it  is  apparent  that 
it  was  not  intended  by  the  clause  in  question  to  concede 
that  death  resulted  to  the  insured  from  any  active  serv- 
ice in  the  war.  *  *  *  It  (the  exemptibn  clause) 
only  exempts  the  company  from  liability  on  the  face  of 
the  policy  from  death  proximately  caused  by  war  ac- 
tivities.'' 

In  harmony  with  the  foregoing  authorities,  we  hold 
that  the  finding  of  facts  does  not  present  a  case  where 
"the  death  results  *  *  *  while  engaged  in  active 
military  service."    Judgment  is  affirmed. 


Taylor  v.  Winsted  et  al. 

[No.  10,599.     Filed  December  22,  1920.] 

1.  Witnesses. — Confidential  Relations  aaid  Privileged  Communi- 
oationa. —  Third  Person  Present. —  Hiisband  and  Wife, —  Evi- 
dence.— Statements  or  declarations  made  by  one  spouse  to  the 
other  in  the  presence  and  hearing  of  third  persons  are  not 
privileged,    p.  513. 

2.  Witnesses. — Suits  By  or  Against  Heirs. — Widow  Without 
Interest  in  Controversy. — Declarations  of  Ancestor. — Evidence. 
— A  widow,  though  party  to  the  record,  is  not  made  incompe- 
tent by  §522  Bums  1914,  §499  R.  S.  1881,  to  testify  concerning 
statements  made  to  her  by  her  husband  tending  to  prove  an 
advancement  to  one  of  his  children,  in  a  suit  for  partition 
among  his  heirs  involving  that  issue,  where  she  has  no  interest 
in  such  issue,  although  she  as  such  widow  has  inherited  one- 
third  of  the  lands  in  question,    p.  513. 
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From  Putnam  Circuit  Court;  James  P.  Hughes, 
Judge. 

Action  between  Jessie  M.  Taylor  and  Nora  C.  Win- 
sted and  others.  From  the.  judgment  rend^ed,  the  for- 
mer appeals.    Affirmed. 

James  D.  Sturgis  and  L.  B.  Simmons,  for  appellant. 
Thomas  J.  Cofer,  George  W.  BriU,  Silas  A.  Hays  and 
Mat  J.  Murphy,  for  appellees. 

Remy,  C.  J. — Suit  for  partition  of  certain  real  estate, 
and  to  charge  appellant,  Jessie  M.  Taylor,  with  an  ad- 
vancement of  $1,600,  alleged  to  have  been  made  by- 
Francis  M.  Craven  to  his  son,  John  T.  Craven,  father  of 
appellant. 

The  facts  found  by  the  court  in  its  general  finding  are 
in  substance  as  follows:  Appellees  Nora  C.  Winsted, 
Earl  0.  Craven  and  Emerson  F.  Craven,  and  appellant, 
Jessie  M.  Taylor,  are  each  the  owner  in  fee  simple  of  an 
undivided  one-sixth  of  the  real  estate  sought  to  be  par- 
titioned, and  appellee  Ruth  F.  Craven  is  the  owner  of 
the  undivided  two-sixths  thereof;  that  Rutii  F. 
Craven  is  the  surviving  widow  of  Francis  M.  Craven, 
now  deceased,  and  through  whom  the  owners  of  the 
real  estate  inherit  their  respective  shares ;  that  decedent 
in  his  lifetime  had  advanced  to  his  son,  John  T.  Craven, 
father  of  appellant,  Jessie  M.  Taylor,  certain  real  es- 
tate of  the  value  of  $1,600,  and  that  the  interest  o^  the 
appellant  should  be  charged  with  said  sum  of  $1,600. 
Judgment  was  rendered  in  accordance  with  this  finding. 

The  principal  question  presented  is  the  alleged  error 
of  the  trial  court  in  permitting  appellee  Ruth  F.  Craven, 
widow  of  decedent,  Francis  M.  Craven,  to  testify 
concerning  certain  statements  made  to  her  by  Francis 
M.  Craven  during  the  time  they  were  living  together  as 
husband  and  wife.    The  testimony  admitted  was  such 
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as  tended  to  prove  an  advancement  to  John  T. 
Craven,  as  found  by  the  court,  and  the  issue  as  to 
whether  or  not  such  advancement  had  been  made  was 
the  only  question  in  controversy  at  the  trial. 

It  is  first  contended  by  appellant  that  Ruth  F.  Craven 

was  an  incompetent  witness,  for  the  reason  that  the 

statements,  having  been  made  to  her  by  her  hus- 

1.  band,  were  privileged.    It  appears  from  the  evi- 
dence, however,  that  the  statements  were  made 

in  the  presence  and  hearing  of  a  daughter  of  the  wit- 
ness, who  at  the  time  was  sixteen  years  of  age.  It  has 
been  decided  by  the  courts  of  appeal  of  this  state,  and 
by  the  courts  of  appeal  in  other  jurisdictions,  and  is  the 
law,  that  statements  or  declarations  made  by  one  spouse 
to  the  other  in  the  presence  and  hearing  of  third  per- 
sons are  not  privileged.  Reynolds  V.  State  (1897),  147 
Ind.  3,  46N.E.31;Lyowv.Pr(mt2/  (1891),  154 Mass. 488, 
28  N.  E.  908.  The  latter  case  holds  that  conversations 
between  husband  and  wife  in  the  presence  of  a  fourteen- 
year-old  daughter  are  not  privileged,  and  that  case  was 
cited  with  approval  by  our  Supreme  Court  in  Reynolds 
v.  State,  supra. 

Appellant  also  contends  that  said  witness  was  incom- 
petent, for  the  further  reason  that  she  is  an  heir  of  said 
decedent  through  whom  she  and  the  other  parties 

2.  to  the  suit  had  inherited  the  real  estate,  and  is 
therefore  prohibited  from  testifying  by   §522 

Bums  1914,  §499  R.  S.  1881,  which  provides :  "In  all 
suits  by  or  against  heirs  *  *  *  to  obtain  title  to 
or  possession  of  property,  real  or  personal,  of,  or  in 
right  of,  such  ancestor,  or  to  affect  the  same  in  any 
manner,  neither  party  to  such  suit  shall  be  a  competent 
witness  as  to  any  matter  which  occurred  prior  to  the 
death  of  the  ancestor.*' 
Vol.  74—33 
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To  render  a  party  incompetent  to  testify  under  the 
provisions  of  §522,  supra,  it  must  appear  that  such 
party  has  some  interest  in  the  result  of  the  suit.  In 
the  case  at  bar  the  witness,  though  a  party  to  the  suit, 
and  widow  of  the  decedent,  through  whom  she  inherited 
one-third  of  the  real  estate,  had  no  interest  whatever 
in  the  controversy  as  to  the  advancement  to  which  her 
evidence  related.  Scott  v.  Harris  (1891),  127  Ind.  520, 
27  N.  E.  150;  Rueh  V.  Biery  (1887),  110  Ind.  444,  11  N. 
E.  312 ;  §2929  Bums  1914,  §2407  R.  S.  1881.  We  there- 
fore hold  that  appellee  Ruth  F.  Craven,  not  being  a 
party  to  the  issue  to  which  her  testimony  related,  was 
not  rendered  incompetent  to  testify  by  reason  of  the 
provisions  of  §522,  supra. 

There  is  evidence  to  sustain  the  decision  of  the  trial 
court.  We  find  no  reversible  error.  Judgment  af- 
firmed. 


State  of  Indiana,  ex  rel.  Kelly  v.  Crane. 

[No.  10,621.    FUed  December  22,  1920.] 

Towns. — Township  Trustee. — Eligibility  to  Hold  Office. — SUUvJte. 
— ^Where  defendant  was  appointed  township  trustee  on  Febru- 
ary 1,  1911,  and  at  the  November  election,  1914,  was  elected 
to  such  office  and  held  the  same  until  January  1,  1919,  and  at 
the  general  election  in  November,  1918,  received  the  majority 
of  votes  cast  for  the  same  office,  he  was  eligible  for  eight  years 
in  any  period  of  twelve  years  after  the  expiration  of  the  term 
ending  January  1,  1919,  under  §9564a  Bums'  Supp.  1918,  Acts 
1917  p.  681,  providing  that  any  person  who  "holds"  the  office 
of  township  trustee  for  one  term  or  less  shall  be  eligible  to 
such  office  for  the  next  ensuing  term,  and  that  thereafter  such 
person  shall  be  eligible  not  more  than  eight  years  in  any  period 
of  twelve  years. 

From  St.  Joseph  Circuit  Court;   Walter  A.  Funk, 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
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James  F.  Kelly,  against  Balsar  T.  Crane.    From  a  judg- 
ment for  defendant,  the  relator  appeals.    Affirmed. 

M.  R.  Sutherland  and  Ralph  N.  Smith,  for  appellant. 
TT-  A.  MeVey,  PhUo  Q.  Doran  and  Frank  J.  Conboy, 
for  appellee. 

Nichols,  J. — ^Appellee  on  February  1,  1911,  was  ap- 
pointed by  the  commissioners  of  Laporte  county  as  trus- 
tee of  Center  township,  said  county,  to  fill  out  the  un- 
expired term  of  the  then  acting  trustee,  for  the  period 
of  four  years.  Appellee  held  such  office,  under  the  ap- 
iwintment,  from  February  1,  1911,  to  January  1,  1915. 
At  the  November  election,  1914,  appellee  was  a  candi- 
date for,  and  was  elected  to,  the  office  of  such  township 
trustee,  and  held  the  office  until  January  1,  1919.  At 
the  general  election,  November  5,  1918,  appellee  was 
again  a  candidate  for  the  same  office,  and  in  such 
candidacy  he  was  opposed  by  appellant's  relator.  There 
were  but  the  two  candidates,  appellee  receiving  1,455 
votes  and  the  relator  1,806  votes.  Relator  duly  quali- 
fied and  made  demand  upon  appellee  for  the  office,  but 
appellee  refused  to  surrender  the  office,  and  this  action 
resulted. 

The  court's  ruling  in  sustaining  appellee's  demurrer 
to  the  complaint,  which  avers  the  foregoing,  presents 
the  only  error  for  our  consideration. 

Appellant  contends  that  appellee  was  ineligible  to  hold 
such  office  during  the  term  for  which  he  sought  to  be 
elected,  and  relies  upon  §9564a  Bums'  Supp.  1918,  Acts 
1917  p.  681.  Section  1  of  this  act  is  as  follows :  "That 
any  person  who  holds  the  office  of  township  trustee  of 
any  township  in  this  state  for  one  (1)  term  or  less,  shall 
be  eligible  to  said  office  for  the  next  ensuing  term  unless 
otherwise  disqualified.  And,  thereafter,  no  person  shall 
be  eligible  to  the  office  of  township  trustee  for  more  than 
eight  (8)  years  in  any  period  of  twelve  (12)  years." 
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Appellee  contends  that,  as  his  first  four  years  of  of- 
fice were  by  appointment,  tiie  section  quoted  above  does 
not  apply,  and  relies  upon  §11,  Art.  2  of  the  Constitu- 
tion of  the  State  of  Indiana,  which  reads  as  follows: 
''In  all  cases  in  which  it  is  provided  that  an  office  shall 
not  be  filled  by  the  same  person  more  than  a  certain 
number  of  years  continuously,  an  appointment  pro 
tempore  shall  not  be  reckoned  as  a  part  of  that  term/' 
The  statute  is  confusing  in  its  provisions,  but  we  are 
wholly  unable  to  give  it  any  construction  that  its  lan- 
guage will  justify  which  will  give  comfort  to  appellant. 
There  is  nothing  in  the  wording  that  indicates  that  it 
was  intended  to  be  retroactive.  It  is  not  ''has  held," 
but  "holds/'  Conceding  without  deciding  that  appellee 
is  in  the  class  of  township  trustees  that  have  held  the 
office  "one  term  or  less,"  he  is  eligible  yet  for  one  term, 
and  thereafter  he  is  eligible  for  eight  years  in  any  pe- 
riod of  twelve  years.  Again  conceding  without  decid- 
ing that  appellee's  "one  term  or  less"  was  his  appointive 
term,  then  his  term  just  closed  would  be  his  "next  en- 
suing term,"  and  thereafter  he  is  eligible  for  eight  years 
out  of  twelve.  We  can  only  construe  this  statute;  we 
cannot  legislate. 
Judgment  affirmed. 


LOWENSTINB  V.   CiTRO. 

[No.  10,629.    Filed  December  22,  1920.] 

1.  Names. — Assumed  Business  Name. — Fadlure  to  File  Certifir 
ixUe. — Effect. — Statute. — Even  though  the  act  (Acts  1909  p. 
358,  §9711a  et  seq.  Bums  1914),  requiring  a  person  conduct- 
ing a  business  in  this  state  under  an  assumed  or  trade  name 
to  file  a  certificate  with  the  county  clerk  showing  his  real  name 
and  residence,  applies  to  a  trader  operating  under  an  assumed 
name,  he  is,  at  most,  precluded  from  transacting  business  in 
the  state  until  he  has  complied  with  the  statute,  and  is  not 
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thereby  barred  from  bringing  tort  action  in  replevin.  (Hoim^ 
mg  V.  McGiU  [1917],  189  Ind.  332,  distinguished.)    p.  520.' 

2.  Repievin. — Evidence. — Sufficiency, — Pturchase  of  Goods  From 
UnatUhorized  Agent. — ^In  an  action  to  replevin  merchandise  al- 
leged to  have  been  wrongfully  sold  by  plaintiff's  agent,  a  ver- 
dict for  plaintiff  is  warranted  by  evidence  showing  that  plain- 
tiff's special  agent  from  whom  the  goods  were  purchased  by 
defendant  had  no  authority  to  make  the  sale.    p.  521. 

8.  Principal  and  Agent.— -Contract  ivith  Special  Agent — One 
dealing  with  a  special  agent  is  bound  to  know  that  the  agent 
was  acting  within  the  scope  of  his  employment  and  instruction, 
p.  521. 

4.  Evidence. — Principal  and  Agent. — Scope  of  Agent's  Author- 
ity.— In  an  action  in  replevin  to  recover  goods  alleged  by  plain- 
tiff to  have  been  sold  by  his  special  agent  without  authority, 
the  admission  in  evidence  of  a  report  of  the  agent  and  another 
made  to  plaintiff  showing  the  amount  of  goods  on  hand  and 
daily  disposition  of  goods,  etc.,  although  in  the  nature  of  self- 
serving  declarations,  was  properly  admitted  to  show  the  ex- 
tent of  the  special  agent's  authority,    p.  521. 

5.  Appeal. — Review. — Harmless  Error. — Admission  of  Evidence. 
— In  an  action  to  replevin  a  stock  of  goods  alleged  to  have 
been  wrongfully  sold  by  plaintiff's  special  agent,  where  an  in- 
ventory made  by  the  agent  showing  the  amount  of  goods  on 
hand,  cost  prices,  etc,  was  admissible  to  show  the  extent  of 
the  agent's  authority,  its  admission  was  harmless,  though  state- 
ments therein  as  to  the  quantity  or  value  were  in  the  nature 
of  self-serving  declarations,  where  the  inventory  was  in  that 
respect  merely  cumulative  of  ample  evidence  to  show  the  value 
of  the  goods  in  controversy,    p.  522. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  Louis  Citro  against  Moe  Lowenstine.  From 
a  judgment  for  plaintiff,  the  defendant  appeals.  Af- 
firmed. 

L.  M.  Lauer  and  J.  W.  Kitchy  for  appellant 
Harley  A.  Logan,  for  appellee. 

Nichols,  J. — ^Action  by  appellee  against  appellant  in 
replevin.  Plea  in  abatement  to  which  appellee's  de- 
murrer was  sustained.  Answer  in  three  paragraphs, 
denial  and  two  affirmative  para^aphs.    Appellee's  de- 
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murrer  to  third  paragraph  sustained.  Reply  in  denial 
to  second  paragraph  of  answer.  Trial  by  jury,  and  ver- 
dict for  appellee.  Appellant's  motion  for  a  new  trial 
overruled.  The  respective  errors  assigned  are  the 
court's  ruling  in  sustaining  the  demurrer  to  the  plea  in 
abatement,  in  sustaining  the  demurrer  to  the  third  para- 
graph of  answer,  and  in  overruling  the  motion  for  a 
new  trial. 

It  is  averred  in  the  plea  in  abatement  that  appellee, 
under  the  name  of  the  Citro  Boarding  and  Commissary 
Company,  owned  a  place  of  business  or  store  in  the  town 
of  Bremen,  Marshall  county,  Indiana,  and  had  in  full 
charge  of  such  business  one  George  Moore,  who  was 
appellee^s  general  agent.  On  September  8,  1918,  appel- 
lant purchased  of  said  Moore  the  goods  set  out  in  the 
complaint,  he  being  then  the  general  agent,  paying 
therefor  $140,  which  was  a  fair  price,  and  appellant 
took  possession  under  such  purchase.  It  is  averred 
therein  that  appellee  is  a  nonresident  of  the  state,  and 
at  the  time  of  the  purchase  was  conducting  the  business 
in  said  town  of  Bremen,  under  the  name  of  Citro  Board- 
ing and  Commissary  Company  aforesaid,  and  that  he 
had  not  then  or  theretofore  filed  a  certificate  in  the  office 
of  the  clerk  of  the  circuit  court  of  Marshall  county,  In- 
diana, stating  the  full  name  and  residence  of  each  per- 
son engaged  in  or  transacting  such  business,  and  that 
at  such  time  the  business  was  being  conducted  by  appel- 
lee, Louis  Citro,  fts  a  sole  trader,  under  said  name,  in 
violation  of  the  laws  of  the  state. 

In  this  case  appellee  is  not  seeking  to  enforce  any 
contract,  but  is  seeking  to  recover  for  the  wrongful  act 
of  appellant  in  taking  his  property.  There  was  no  con- 
tract relation  between  them.  Appellee's  action  is  in 
tort. 

In  the  case  of  the  Phenix  Ins.  Co.  v.  Pennsylvania  R. 
Co.  (1893),  134  Ind.  215,  33  N.  E.  970,  20  L.  R.  A.  405, 


NOVEMBER  TERM,  1920.  519 

Lowenstine  t;.  Citro— 74  Ind.  App.  516. 

by  appellee's  negligence,  property  which  had  been  in- 
sured  by  appellant  was  destroyed  by  fire.  Appellant, 
having  paid  the  loss  by  the  terms  of  the  policy,  sued 
appellee  for  damages.  Appellee  answered  that  appel- 
lant was  a  foreign  corporation,  and  that  it  had  not 
complied  with  the  statute  authorizing  it  to  transact  busi- 
ness in  Marshall  county,  Indiana.  The  court,  reversing 
the  trial  court,  held  that  the  demurrer  to  the  answer 
should  have  been  sustained,  sajring:  ''The  case  has 
passed  beyond  the  realm  of  contract  law.  To  such  a 
case,  the  statute  in  relation  to  foreign  corporations  has 
no  application." 

In  Pittsburgh,  etc.,  R.  Co.  V.  Gemum  Ins.  Co.  (1909), 
44  Ind.  App.  268,  87  N.  E.  995,  the  facts  were  sub- 
stantially the  same  as  in  the  Phenix  Insurance  Ccmr 
pany  case,  and  appellant  filed  an  answer  which  was  con- 
strued to  deny  appellee's  right  to  do  business  in  the 
state.  The  court  in  approving  the  trial  court's  ruling 
in  sustaining  the  demurrer  to  such  answer,  said: 
"This  falls  far  short  of  denying  its  right  to  prosecute 
an  action  sounding  in  tort  in  this  State.  In  cases  like 
fhis  the  insurance  company  may  maintain  its  action, 
even  though  it  has  failed  to  comply  with  our  laws  in  re- 
spect to  being  authorized  to  do  business  within  our 
boundaries." 

In  Wabash  R.  Co.  V.  Kelley  (1899),  153  Ind.  119,  52 
N.  E.  152,  54  N.  E.  752,  the  court,  quoting  from  9  Am. 
and  Eng.  Ency.  Law  910,  and  from  StockweU  V. 
State,  101  Ind.  1,  states  general  principles  of  law  as 
follows:  "'An  innocent  party,  defrauded  by  a  guilty 
one,  may  have  redress  as  to  him.'  The  law  is  aimed  at 
the  wrongdoer.  *  *  *  'The  general  rule  is  that  con- 
tracts in  violation  of  law  are  void,  but  this  rule  will  not 
be  extended  and  applied  to  a  case  like  this,  so  as  to  en- 
able the  wrongdoer  to  take  advantage  of  his  own  wrong 
against  an  innocent  party.^ 


I  99 


520        APPELLATE  COURT  OF  INDIANA, 

Lowenstine  v.  Citro— 74  Ind.  App.  516. 

In  Smith  V.  Little  (1879),  67  Ind.  549,  appellant's  ac- 
tion was  in  replevin  to  recover  certain  sewing  machines 
which  had  been  sold  to  appellees  for  storage  charges. 
There  was  an  answer  that  appellant  was  the  agent  of 
the  Singer  Sewing  Machine  Company,  a  foreign  corpo- 
ration, that  had  not  complied  with  the  law  of  the  state 
authorizing  it  to  do  business  in  the  state.  Demurrer 
to  this  answer  was  overruled.  The  court,  reversing  the 
trial  court,  said:  "It  is  certain,  however,  we  think, 
that  the  provisions  of  the  act  respecting  foreign  corpo- 
rations and  their  agents  in  this  State  are  applicable 
only  to  actions  brought  for  the  enforcement  of  con- 
tracts, and  have  no  applicability  whatever  to  actions, 
such  as  this,  brought  by  a  foreign  corporation,  or  its 
agent,  to  recover  the  possession  of  its  property." 

In  the  instant  case,  even  if  the  act  were  intended  to 
apply  to  appellee,  the  most  that  can  be  said  is  that  ap- 
pellee was  precluded  from  transacting  business 

1.  in  the  state  until  he  had  complied  with  the  stat- 
ute. He  had  not  been  transacting  business  with 
appellant,  nor  was  he  seeking  to  enforce  any  contract. 
He  was  seeking  to  redress  a  wrong.  Appellant  cites 
Homing  v.  McGiU  (1919),  188  Ind.  332,  116  N.  E.  303, 
as  sustaining  his  contention,  but  in  that  case  appellant's 
action  grew  out  of  a  contract  into  which  appellant  and 
appellee  had  entered,  which  contract  the  court  held  was 
void  because  of  appellant's  failure  to  comply  with  the 
statute.  The  case  is  readily  distinguished  from  the  one 
at  bar. 

The  demurrer  to  the  plea  in  abatement  was  properly 
sustained.  The  theory  of  the  third  paragraph  of  an- 
swer is  the  same  as  that  of  tiie  plea  in  abatement,  and 
for  the  reasons  above  the  demurrer  was  properly  sus- 
tained thereto. 

The  second  paragraph  of  answer  contains  the  aver- 
ments as  to  general  agency  and  purchase  at  a  fair  price 
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substantially  as  set  out  above  in  a  part  of  the  plea  in 
abatement. 

Appellant  contends  that  there  was  absolutely  no  evi- 
dence to  warrant  the  jury  in  finding  a  verdict  against 
appellant  in  replevin.    With  this  contention  we 

2.  do  not  agree.  It  appears  by  the  evidence  that 
appellee  was  engaged  with  divers  railroads  that 

were  making  extensions  and  improvements  through  con- 
tractors who  were  hiring  men  for  the  purpose  of  sup- 
plying such  men  with  clothing,  food,  tobacco  and  other 
merchandise,  and  that  he  was  operating  such  a  business 
in  connection  with  the  Baltimore  and  Ohio  Railroad 
Company  at  Bremen.  It  appears  that  one  Moore  was 
working  at  such  plant  in  the  capacity  of  clerk  of  com- 
missary. The  jury  heard  the  evidence  as  to  the  duties 
he  performed,  and  as  to  the  extent  of  his  authority,  and 
have  rightly  found  by  their  general  verdict  that  he  was 
not  a  general  agent  of  appellee.    Being,  at  most, 

3.  a  special  agent,  appellant  was  bound  to  know  in 
dealing  with  him  that  he  was  acting  within  the 
scope  of  his  employment  and  instruction.    The 

2.  jury  has  found  by  its  general  verdict  that  there 
was  nothing  in  Moore's  employment,  which  was 
as  a  clerk  of  commissary  to  deal  out  supplies  to  indi- 
vidual railroad  employes,  that  justified  an  inference  that 
he  was  authorized  to  sell  the  stock  entrusted  to  him  for 
the  purpose  aforesaid,  or  any  considerable  portion 
thereof  in  bulk  to  third  parties.  There  is  ample  evi- 
dence to  sustain  the  verdict  of  the  jury  as  to  the  value 
of  the  goods.  The  verdict  is  sustained  by  sufficient  evi- 
dence and  is  not  contrary  to  law. 

Appellant  insists  that  the  admission  in  evidence  of 

a  report  made  September  4  and  5,  1918,  by  Moore  and 

the  cook  to  appellee  showing  the  amount  of  goods 

4.  on  hand  and  the  amount  issued,  amount  received 
each  day,  balance  on  hand  each  day,  and  costs  of 
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different  articles,  was  reversible  error.  As  a  general 
rule  such  evidence  should  be  excluded  as  self-serving 
declarations,  but  in  this  case  the  character  of  Moore's 
employment  was  in  controversy,  and  the  report  was 
competent  in  evidence  for  the  purpose  of  showing  the 
nature  of  the  duties  performed,  and  the  extent  of  his 
authority.  It  will  be  observed  that  it  was  Moore's  duty 
to  issue  the  goods  kept  by  him  from  day  to  day,  and 
that  the  report  was  made,  not  alone  by  him,  but  by 
him  and  his  cook. 

In  Thompson  V.  Michigan,  etc.,  Ins.  Co.  (1914),  56 
Ind.  App.  502,  105  N,  E.  780,  the  following  rule  is 

quoted  from  Storey  on  Agency:     "'Whatever 
5.    acts  are  usually  done  by  such  class  of  agents, 

whatever  rights  are  usually  exercised  by  them, 
and  whatever  duties  are  usually  attached  to  them,  all 
such  acts,  rights  and  duties  are  allowed  to  be  incidents 
to  the  authority  confided  to  them  in  their  particular 
business,  employment,  or  character.' '*  As  there  was 
ample  evidence  to  sustain  the  amount  of  the  verdict,  any 
statements  in  the  report  as  to  quantity  or  value  of  the 
goods  was  cumulative,  and  as  such  its  admission  did  not 
constitute  reversible  error.  1  Ind.  Digest,  Appeal, 
§1051.  Other  errors  are  specified  in  the  motion  for  a 
new  trial  but  as  they  are  only  mentioned,  not  discussed, 
we  do  not  consider  them.    The  judgment  is  affirmed. 


Taylor  v.  Dougan,  Administrator. 

[No.  10,681.    FUed  December  22,  1920.] 

Affeau — PresentoXion  tn  Lower  Court. — Objeetions,  Motions  and 
Exceptions. — Evidences — ^Where  there  was  no  objection  to  evi- 
dence, nor  any  motion  to  strike  it  out,  nor  any  exception  saved, 
the  question  of  admissibility  of  the  evidence  will  not  be  con- 
sidered on  appeal. 
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From  Putnam  Circuit  Court;  James  P.  Hughes, 
Judge. 

Exceptions  by  Jessie  M.  Taylor  to  the  final  report  of 
Zimri  E.  Dougan,  as  administrator  of  the  estate  of 
Francis  M.  Cravens,  deceased.  From  a  judgment  over- 
ruling the  exceptions,  said  Taylor  appeals.    Affirmed. 

James  P.  Sturgis  and  L.  B.  Simmons,  for  appellant. 
George  W.  Brill,  Silas  A.  Hays  and  Mat  J.  Murphy, 
for  appellee. 

Nichols,  J. — ^This  appeal  is  from  a  judgment  of  the 
trial  court  overruling  appellant's  exceptions  to  the  final 
report  of  appellee  as  administrator  of  the  estate  of 
Francis  M.  Craven,  deceased,  who  was  the  grandfather 
of  appellant.  By  said  report,  appellant  was  not  per- 
mitted to  participate  in  the  distribution  because  of  an 
advancement  which,  as  appeared  by  the  report,  had  been 
made  to  her  father,  then  deceased,  who  was  the  son  of 
appellee's  decedent.  In  a  partition  proceeding  thereto- 
fore between  the  heirs  of  said  Francis  M.  Craven,  de- 
ceased, Ruth  F.  Craven,  the  widow  of  said  deceased, 
had  testified  as  a  witness.  The  widow  having  died, 
testimony  in  the  former  suit,  transcribed  by  the  short- 
hand reporter,  was  read  in  evidence  in  the  present  case. 
It  does  not  appear  that  there  was  any  objection  to  it  or 
any  motion  to  strike  it  out,  or  any  exception  saved. 
Unless  such  questions  are  first  raised  in  the  trial  court, 
they  will  not  be  considered  on  appeal.  1  Ind.  Digest, 
Appeal,  §204.  With  this  evidence  before  the  court, 
there  was  ample  evidence  to  sustain  the  decision  of  the 
court,  and  it  was  not  contrary  to  law.  It  does  not  ap- 
pear that  there  was  any  objection  to  any  of  the  evidence. 
As  the  only  questions  presented  in  the  motion  for  a  new 
trial,  except  as  above  considered,  pertain  to  the  ad- 
missibility of  evidence,  there  is  no  available  error.  The 
judgment  is  affirmed. 
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Dannhauer  V.  Kaylor. 

[No.  10,214.     Filed  January  27,  1920.     Rehearing  denied  April 
22,  1920.    Transfer  denied  December  22,  1920.] 

1.  Brokers. — Sale  of  Real  Esta^te. — Contra^ct  for  Comnmaion.'-^ 
Sufficiency  of  Deaeription  of  Lot — ^A  written  agreement  to  pay 
a  commission  for  selling  "my  house  on  Matilda  Street"  con- 
tains a  sufficient  reference  to  the  real  estate  sold.    p.  525. 

2.  Continuance. — Application  on  Ground  of  Absent  Witness. — 
Subject  of  Testimony  Determined  in  Another  Actum. — Harm- 
less EffTor. — ^Where  in  an  action  to  recover  commission  an  ap- 
plication for  continuance  was  based  on  the  absence  of  a  witness 
who  if  present  would  testify  on  the  question  of  whether  a  sale 
was  consummated,  and 'where  such  question  was  litigated  by 
the  party  in  another  action,  and  therein  finally  determined 
against  her,  no  available  error  exists  in  the  refusal  of  the  con- 
tinuance, especially  in  view  of  the  fact  that  she  had  had  sev- 
eral continuances,  in  the  applications  for  which  she  claimed  no 
other  defense,  and  in  one  of  which  she  specifically  referred  to 
said  other  action  as  being  one  in  which  her  liability  would  be 
determined,    p.  525. 

3.  Appeal. —  Misconduct  of  Plaintiff. —  Conditional  Reversal. — 
TriaL — Where  plaintiff  did  not  inform  the  court  that  a  part 
of  his  demand  had  been  paid,  and,  defendant  being  absent, 
judgment  was  rendered  for  the  whole  amount,  the  plaintifTs 
failure  was  misconduct  necessitating  his  payment  of  the  costs 
of  appeal,  and  a  reversal  in  case  he  does  not  enter  a  proper  re- 
mittitur,   p.  526. 

From  Whitley  Circuit  Court;  Luke  H.  Wrigley,  Judge. 

Action  by  Ross  0.  Kaylor  against  Margaret  Dann- 
hauer. From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed  conditiomUy. 

Charles  K.  Lucas,  George  A.  Yopst  and  Gates  & 
Whiteleather,  for  appellant. 

/.  Willard  Moffett,  H.  B.  Spencer  and  McNagny  & 
McNagny,  for  appellee. 

Nichols,  C.  J. — ^This  action  was  commenced  by  ap- 
pellee against  appellant  before  a  justice  of  the  peace 
in  Huntington  county,  appealed  to  the  Huntington  Cir- 
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cuit  Court,  venued  to  the  Wabash  Circuit  Court,  and 
from  there  to  the  Whitley  Circuit  Court  The  com- 
plaint is  based  upon  the  following  contract: 

^November  10,  1913. 

1,  Margaret  Dannhauer,  agree  to  pay  Ross  0.  * 
Kaylor  $75.00  (seventy-five  dollars)  for  selling  my 
house  on  Matilda*  Street. 

(Sig.)  Margaret  Dannhauer/' 

The  complaint  avers  performance  by  appellee,  and  re- 
fusal to  pay  by  appellant.  After  the  appeal  from  the 
justice  of  the  peace,  appellant  filed  her  demurrer  to  the 
complaint,  which  demurrer  was  overruled.  There  was 
a  trial  by  the  court  without  a  jury,  and  a  finding  for 
appellee  against  appellant  in  the  sum  of  seventy-five 
dollars.  After  appellant's  motion  for  a  new  trial, 
which  was  overruled,  she  now  prosecutes  this  appeal. 

The  errors  assigned  are  the  ruling  of  tiie  court  in 
overruling  appellant's  demurrer  to  the  complaint,  and 
the  court's  ruling  in  overruling  appellant's  motion  for 
a  new  trial. 

Appellant  contends  that  the  complaint  was  insufficient 

to  withstand  demurrer  for  the  reason  that  the  contract 

upon  which  it  was  based  had  no  sufficient  ref er- 

1.  ence  to  the  real  estate  sold,  and  it  must  be  aided 
by  parol  evidence  to  identify  it.    This  point  is 

decided  against  appellant's  contention.  Doney  v. 
Laughlin  (1912),  50  Ind.  App.  38,  94  N.  E.  1027; 
MoHon  V.  Garfield  (1912),  51  Ind.  App.  28,  98  N.  E. 
1007.    The  demurrer  was  properly  overruled. 

Appellant  complains  of  the  court's  ruling  in  overrul- 
ing her  motion  for  continuance  filed  in  the  Whitley  Cir- 
cuit Court.    While  the  cause  was  pending  in  the 

2.  Wabash  Circuit  Court,  appellant  filed  four  mo- 
tions for  continuances,  all  of  which  were  granted. 

The  cause  was  again  set  for  trial  March  13,  1916,  but 
six  days  before  the  day  for  trial  appellant  filed  her  affi- 
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davit  for  change  of  venue,  which  was  granted,  and  the 
venue  was  changed  to  the  Whitley  Circuit  Court,  in 
which  court,  on  April  28,  1916,  the  cause  was  assigned 
for  trial  September  28,  1916.  On  September  18,  1916, 
she  verified  the  motion  for  continuance  involved,  in 
which  she  says  that  she  first  learned  that  the  cause  was 
set  for  trial  on  September  14,  1916-  This  motion  she 
did  not  file  until  September  27,  1916.  Such  a  record 
as  this  would  certainly  induce  a  court  to  look  with  sus- 
picion upon  any  further  applications  for  continuance. 
It  appears  by  the  affidavit  that  the  evidence  that  she 
expected  to  produce  by.  a  witness,  her  daughter,  who 
was  at  the  'time  absent,  went  to  the  question  as  to 
whether  a  sale  had  been  consummated.  She  claimed  no 
other  defense  in  any  of  her  affidavits  for  continuance. 
In  her  affidavit  for  continuance  filed  November  6,  1915, 
alleging  the  absence  of  the  same  witness,  she  further 
stated  that  thei^e  was  pending  in  the  Wells  Circuit  Court 
a  cause  of  action  which  would  determine  the  liability 
of  appellant  in  the  case  at  bar.  That  case  was  tried  in 
the  Wells  Circuit  Court,  a  finding  and  judgment  was 
rendered  against  appellant  confirming  the  sale,  appeal 
was  prosecuted  to  this  court,  and  the  judgment  affirmed. 
See  Dannhauer  v.  Young  (1919),  73  Ind.  App.  651,  122 
N.  E.  589.  The  liability  of  appellant  seems  to  have  been 
determined.  There  was  no  available  error  in  overrul- 
ing appellant's  fifth  motion  for  a  continuance. 

A  motion  for  a  new  trial  was  filed  by  appellant  al- 
leging misconduct  of  appellee  as  the  prevailing  party. 

It  appears  by  the  motion,  supported  by  the  affi- 
3.    davit  of  the  court  reporter,  that  appellee  had 

testified  in  the  case  of  Dannhauer  v.  Young, 
supra,  that  he  had  received  $25  from  the  Youngs  to  be 
applied  on  the  purchase  price,  which  he  reported  to  ap- 
pellant and  she  told  him  to  keep  it  on  his  commission. 
This  statement  is  corroborated  by  the  record  in  that 
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case.  This  fact  was  not  developed  in  the  trial  of  the 
case,  appellant  being  absent,  and  appellee  not  inform* 
ing  the  court.  This  was  misconduct^  and  the  judgment 
is  excessive  in  the  amount  of  $25.  The  judgment  will 
be  affirmed  at  appellee's  costs  upon  condition  that  ap- 
pellee file  with  the  clerk  of  the  trial  court,  within  thirty 
days,  his  remittitur  of  $25  as  of  the  date  of  the  judg- 
ment, to  be  certified  by  such  clerk  to  this  court  If 
appellee  shall  fail  to  file  such  remittitur  within  said 
thirty  days,  then  the  judgment  will  be  reversed  at  ap- 
pellee's costs. 


Lapp  v.  Merchants  National  Bank. 

[No.  9,869.    Filed  May  15,  1919.    Rehearing  denied  October  81, 
1919.    Transfer  denied  December  22,  1920.] 

1.  'Bills  and  Notes. — Promissory  Note. — "Bona  Fide  Holder^'. 
— Defenses, — StcutiUes, — ^Where  payee  for  value  received,  in 
due  course  of  business,  and  before  the  maturity  of  a  note,  as- 
signed and  transferred  it  to  plaintiff,  such  facts  sufficiently 
show  that  plaintiff  had  no  notice  of  any  infirmity  in  the  in- 
strument or  defect  in  the  title  of  the  person  negotiating  it, 
and  that  it  purchased  the  note  in  good  faith  for  value,  and 
such  holder,  in  view  of  §§9089zl,  9089d2,  9089e2  Bums  1914, 
Acts  1913  p.  120,  holds  the  note  free  from  defenses  available 
to  prior  parties  among  themselves,    p.  529. 

2.  Bills  and  Notes. — Promissory  Note, — Action  by  Bona  Fide 
Holder, — Defenses, — FroMd, — Answer, — Sufficient, — In  an  ac- 
tion on  a  promissory  note,  where  plaintiff  alleged  that  the  note 
was  assign^ed  and  transferred  to  it  for  value  in  due  course  of 
business  and  before  maturity,  an  answer  averring  fraud  but 
failing  to  deny  the  transfer  of  the  note  in  due  course,  was  in- 
sufficient, since,  in  view  of  §§9089zl,  9089d2,  9089e2  Bums 
1914,  Acts  1913  p.  120,  fraudulent  representations  in  procuring 
the  execution  of  a  note  do  not  constitute  a  defense  to  an  action 
thereon  by  a  bona  fide  purchaser,    pp.  529,  530. 

3.  Pleading. —  Admissions. —  Facets  Not  Denied, —  Matters  well 
pleaded  in  the  complaint  and  not  controverted  in  the  answer 
must  be  taken  as  true  in  testing  the  sufficiency  of  the  answer, 
p.  580. 
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From  Marion  Superior  Court  (104,574) ;  W.  W. 
Thornton,  Judge. 

Action  by  the  Merchants  National  Bank,  of  Indian- 
apolis, against  John  A.  Lapp.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

Edward  R.  Lewis,  for  appellant. 
Charles  A.  Dryer,  for  appellee. 

Nichols,  J. — ^The  complaint  in  this  case,  by  the  ap- 
pellee against  the  appellant,  was  filed  October  16,  1916, 
and  is  upon  a  promissory  note  executed  by  the  appel- 
lant August  5,  1915,  and  due  in  six  months  after  date, 
negotiable  and  payable  at  the  appellee's  bank  in  Indian- 
apolis, Indiana,  and  to  the  order  of  the  Federal  Loan 
Society,  Inc. 

It  is  averred  in  the  complaint  that  the  payee  for  value 
received,  in  due  course  of  business  and  before  the  ma- 
turity of  such  note,  assigned  and  transferred  it  to  the 
appellee,  and  that  it  was  past  due  and  unpaid.  To  this 
complaint  the  appellant  answered  in  two  paragraphs, 
the  first  being  a  general  denial,  and  the  second  being  an 
affirmative  answer  charging  fraud  against  the  payee 
named  in  the  note  in  procuring  the  execution  thereof. 
There  is  no  charge  in  the  second  paragraph  of  answer 
that  the  appellee  had  notice  of  such  fraud.  The  appel- 
lee filed  its  demurrer  to  said  second  paragraph  of  an- 
swer, with  memorandum,  which  demurrer  was 
sustained  by  the  court,  to  which  ruling  the  appellant 
excepted.  Thereupon  appellant  withdrew  his  first  para- 
graph of  answer,  being  the  general  denial,  refused  to 
plead  further,  and  elected  to  stand  upon  his  second  para- 
graph of  answer.  Judgment  was  rendereed  in  favor  of 
the  appellee. 

The  Negotiable  Instrument  Act,  §9089a  et  seq.  Bums 
1914,  Acts  1913  p.  120,  was  put  in  force  April  30,  1913. 
Section  52  (§9089zl  Bums  1914)  of  such  statute  pro- 
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vides :     ''A  holder  in  due  course  is  a  holder  who 

1.  has  taken  the  instrument  after  following  condi- 
tions r 

(1)  That  the  instrument  is  complete  and  regular  upon 
its  face;  (2)  that  he  became  the  holder  of  it  before  it 
was  overdue,  and  without  notice  that  it  had  been  pre- 
viously dishonored,  if  such  was  the  fact;  (3)  that  he 
took  it  in  good  faith  and  for  value;  (4)  that  at  the  time 
it  was  negotiated  to  him  he  had  no  notice  of  any  in- 
firmity in  the  instrument  or  defect  in  the  title  of  the  per- 
son negotiating  it/' 

It  is  provided  by  §56  (§9089d2  Bums  1914)  of  such 
statute  that,  to  constitute  a  notice  of  an  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  person  negotiate 
ing  the  same,  the  person  to  whom  it  is  negotiated  must 
have  had  actual  knowledge  of  the  infirmity  or  defect, 
or  knowledge  of  such  facts  that  his  action  in  taking  the 
instrument  amounted  to  bad  faith.  Section  57  (§9089e2 
Bums  1914)  provides  that  a  holder  in  due  course  holds 
the  instrument  free  from  any  defect  of  title  of  prior 
parties,  and  free  from  defenses  available  to  prior  par- 
ties among  themselves,  and  may  enforce  payment  of 
the  instrument  for  the  full  amount  thereof  against  all 
parties  liable  thereon.  By  its  averments  that  the  payee 
for  value  received,  in  due  course  of  business  and  before 
its  maturity,  assigned  and  transferred  said  note  to  the 
appellee,  such  appellee  avers  that  it  had  no  notice  of  any 
infirmity  in  the  instrument  or  defect  in  the  title  of  the 
person  negotiating  it,  and  that  it  purchased  the  same 
in  good  faith  for  value.  Such  a  holder,  under  the  stat^ 
ute,  holds  the  note  free  from  defenses  available 

2.  to  the  prior  parties  among  themselves.    The  ap- 
pellant's Second  paragraph  of  answer  averring 

fraudulent  representations  in  the  procuring  of  the  exe- 
cution of  this  note,  without  any  averments  of  knowledge 
Vol.  74—34 
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by  the  appellee  of  the  alleged  fraud,  was  insufficient, 
and  the  demurrer  thereto  was  properly  sustained. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
second  paragraph  of  answer.  The  judgment  is  affirmed. 

On  Petition  for  Rehearinq. 

Nichols,  P.  J. — ^Appellant,  by  his  counsel,  having 
earnestly  challenged  the  decision  in  this  case  as  being 
contrary  to  the  long-established  rule  of  law,  we  deem 
it  due  him  that  in  ruling  upon  his  petition  for  rehear- 
ing we  amplify  the  original  opinion. 

We  again  direct  attention  to  the  fact  that  the  com- 
plaint in  this  case  avers  that  the  note  in  suit  was  as- 
signed and  transferred  to  appellee  for  value  in 

2.  due  course  of  business  and  before  maturity.  The 
second  paragraph  of  answer  is  an  affirmative 
paragraph,  averring  fraud  but  failing  to  deny  the 

8.  averment  of  the  complaint  that  the  note  was 
transferred  in  due  course  or,  for  that  matter,  any 
other  averment  of  the  complaint.  It  has  been  repeat- 
edly held  that  matters  well  pleaded  in  the  complaint  and 
not  controverted  in  tiie  answer  must  be  taken  as  true 
in  testing  the  sufficiency  of  the  answer.  Bowen  v.  Pol- 
lard (1880),  71  Ind.  177;  MaUer  v.  Campbell  (1880), 
71  Ind.  512;  Cole  v.  Wright  (1880),  70  Ind.  179;  Taylor 
v.  GHner  (1914),  55  Ind.  App.  617,  104  N.  E.  607; 
Baxter  v.  Moore  (1914),  56  Ind.  App.  472,  105  N.  E. 
588;  Hay  ward  V.  Hay  ward  (1917),  65  Ind.  App.  440, 
115  N.  E.  966,  116  N.  E.  746. 

In  Bunting  V.  Mick  (1892),  5  Ind.  App.  289,  31  N. 
E.  378,  1055,  the  rule  is  stated  that:  "If  the  holder  of 
paper  negotiable  by  the  law  merchant,  and  to  which  the 
maker  has  a  valid  defense,  relies  upon  the  fact  that  he 
is  a  bona  fide  holder  thereof,  for  value,  the  burden  is 
upon  him  to  aver  and  prove  that  he  obtained  such  paper 
before  maturity,  without  notice  of  the  equities  or  de- 
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fenses  of  the  maker,  and  that  he  paid  a  valuable  con- 
sideration therefor.  *  *  *  This  being  the  rule,  it 
would,  in  ordinary  cases  of  this  character,  devolve  upon 
the  plaintiff  to  reply  the  facts  above  indicated  in  order 
to  avoid  the  defense  set  up  in  the  answer.  Counsel  for 
appellee  insist,  however,  that  the  present  case  forms 
an  exception  to  the  rule,  because  they  claim  that  here 
the  want  of  notice  usually  required  in  the  reply  is  con- 
tained in  the  complaint,  and  that  this  allegation  must 
be  negatived  in  the  answer  or  the  latter  will  not  be  up- 
held. *  *  *  We  are  inclined  to  agree  with  counsel 
for  appellee  that  if  the  plaintiff  in  such  cases  avers  in 
his  complaint  that  he  held  the  note  in  good  faith ;  that 
he  obtained  it  before  maturity,  paid  a  valuable  consid- 
eration therefor,  and  had  no  notice  of  any  defense  on 
the  part  of  the  maker,  the  defendant  must  meet  these 
allegations  in  some  manner  in  his  answer.  The  mere 
setting  up  of  a  defense  by  the  maker  as  against  the 
original  payee  would  of  itself  be  insufficient,  and  we 
take  it  that  a  denial  of  the  want  of  notice,  or  some 
equivalent  averment  in  the  same  paragraph  in  which 
the  defense  is  pleaded,  would  be  necessary  to  make  such 
paragraph  sufficient  to  withstand  a  demurrer.''  It  is 
held  in  this  case,  however,  that  the  allegation  ''that  the 
plaintiff  *  *  *  became  the  owner  of  the  note  in 
due  course  of  business  before  maturity,  for  a  valuable 
consideration,  and  in  good  faith''  was  not  equivalent  to 
saying  that  he  came  into  possession  of  such  note  with- 
out any  notice  of  the  defenses  set  up  by  the  maker.  It 
is  to  be  observed  that  this  opinion  is  prior  to  the  Ne- 
gotiable Instrument  Act  which  defines  a  holder  in  due 
course,  as  appears  in  the  original  opinion.  We  cite 
Cooper  V.  Merchants^  etc.,  Bank  (1900),  25  Ind.  App. 
341,  57  N.  E.  569;  Bradley,  etc.,  Co.  v.  Whicker  (1899), 
28  Ind.  App.  380,  65  N.  E.  490 ;  Johnson  V.  Harrison 
(1912),  177  Ind.  240,  249,  97  N.  E.  930,  39  L.  R.  A.  (N. 
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S.)  1207,  and  MilWcan  v.  Security  Trust  Co.  (1918) ,  187 
Ind.  807,  118  N.  E.  568,  as  cases  in  harmony  with  the 
Bunting  case,  and  with  the  original  opinion  in  this  case. 

In  the  following  cases,  which  must  be  the  line  of  cases 
relied  upon  by  appellant,  it  does  not  appear  that  there 
was  an  averment  in  the  complaint  that  the  plaintiff  was 
a  bona  fide  holder  in  due  course,  or  any  averment  to 
that  effect  BoxeU  v.  Bright  Nat.  Bank  (1916),  184 
Ind.  631,  112  N.  E.  3;  Ray  V.  Baker  (1905),  165  Ind. 
74,  74  N.  E.  619;  Winters  V.  Coons  (1904),  162  Ind.  26, 
69  N.  E.  458;  Shirk  V.  Neible  (1901),  156  Ind.  66,  59  N. 
E.  281,  83  Am.  St.  150;  Union  Trust  Co.  V.  Adams 
(1913) ,  54  Ind.  App.  166, 101  N.  E.  741 ;  Roane  Iron  Co. 
V.  BeUnArmstead  Mfg.  Co.  (1900),  24  Ind.  App.  250, 
56  N.  E.  696.  The  absence  of  such  an  averment  from 
the  complaint  made  it  unnecessary  to  aver  want  of  no- 
tice in  the  answer,  such  an  averment  being  deferred  to 
a  denial  of  plaintiff's  reply  of  due  course  and  want  of 
notice.  In  this  the  cases  are  to  be  distinguished  from 
the  case  at  bar. 

The  petition  for  rehearing  is  overruled. 

Dausman,  J.,  dissents. 

Dissenting  Opinion. 

Dausman,  J. — I  cannot  concur  in  the  majority  opinion 
in  this  cause,  and  I  feel  that  it  is  my  duty  to  state  briefly 
the  reasons  why  I  dissent. 

The  averment  in  the  complaint,  which  has  engendered 
the  controversy,  is  in  the  following  words : 

"That  said  Federal  Loan  Society,  Inc.,  for  value  re- 
ceived in  due  course  of  business  and  before  its  maturity, 
to-wit:  on  September  1,  1915,  assigned  in  writing  and 
transferred  said  note  to  plaintiff." 

As  used  in  §51  of  the  Negotiable  Instruments  Act, 
the  words  "a  holder  in  due  course"  have  a  definite  mean- 
ing.   That  meaning  is  clear  and  unequivocal,  and  can- 
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not  be  varied  except  by  future  legislation.  Even  a 
casual  reading  of  the  averment  above  quoted  should  be 
sufficient  to  enable  one  to  see  that  it  is  not  equivalent  to 
an  averment  that  the  plaintiff  took  the  instrument  under 
the  conditions  specified  in  said  §51.  The  averment  that 
the  payee  transferred  the  note  to  the  plaintiff  '4n  due 
course  of  business"  is  nothing  more  nor  less  than  a  con- 
clusion. Bunting  V.  Mick  (1892),  5  Ind.  App.  289,  31 
N.  E.  378,  1055 ;  Watson's  Prac.  §357.  If  the  pleader 
had  averred  that  the  plaintiff  is  ''a  holder  in  due 
course,"  even  then  it  would  be  the  averment  of  a  con- 
clusion, although  a  very  different  one.  Instead  of  aver- 
ring all  the  facts  necessary  to  show  that  appellee  is  a 
holder  in  due  course,  he  has  averred  the  constituent  ele- 
ment that  the  plaintiff  acquired  the  note  before 
maturity,  and  has  deliberately  omitted  the  elements  of 
good  faith  and  want  of  notice  of  any  infirmity.  It  is 
conceded  that  the  facts  averred  in  the  answer  constitute 
fraud.  We  have  a  case,  then,  wherein  the  court  is  de- 
priving a  defendant  of  a  substantial  right  because  he 
has  not  denied  something  which  is  not  averred  in  the 
complaint.  If  appellant  had  averred  in  the  answer  that 
appellee  had  notice,  that  averment  would  have  been 
mere  surplusage.  BoxeU  v.  Bright  Nat  Bank  (1916), 
184  Ind.  631,  112  N.  E.  3. 

I  am  aware  of  the  fact  that  there  is  a  recent  case 
directly  in  conflict  with  this  view.  MUUkan  v.  Security 
Trust  Co.  (1918),  187  Ind.  307,  118  N.  E.  568.  Also 
an  older  one  to  the  same  effect.  Hall  V.  Allen  (1871), 
37  Ind.  541.  I  cannot  refrain  from  saying  that  these 
cases  should  not  be  regarded  ruling  precedents  as 
against  the  explicit  provisions  of  the  Negotiable  Instru- 
ments Act,  the  long-established  rules  of  pleading,  and 
the  numerous  well-considered  cases  bearing  on  this  sub- 
ject. Teacher  v.  Merea  (1889),  118  Ind.  586,  21  N.  E. 
816;  Giberson  V.  JoUey  (1889),  120  Ind.  801,  22  N.  E. 
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306;  First  Nat  Bank  V.  RvM  (1890),  122  Ind.  279,  28 
N.  E.  766;  Ray  v.  Baker  (1905),  165  Ind.  74,  74  N.  E. 
619;  Union  Trust  Co.  V.  Adams  (1918),  54  Ind.  App. 
166,  101  N.  E.  741.  I  do  not  want  to  be  regarded  as 
rigidly  and  harshly  technical.  But  the  matter  is  im- 
portant. The  Negotiable  Instruments  Act  is  new  in 
this  state,  and  questions  arising  out  of  that  law  should 
be  decided  right,  to  the  end  that  confusion  in  future 
litigation  involving  the  statute  may  be  minimized. 

There  is  a  broader  question  to  be  considered.  In 
cases  like  the  one  at  bar,  what  is  the  effect  of  embodying 
in  the  complaint  an  averment  of  the  facts  which  con- 
stitute the  plaintiff  a  holder  in  due  course?  It  is  the 
theory  of  the  law  merchant  that,  in  order  to  facilitate 
trade  and  commerce,  negotiable  instruments  should  cir- 
culate, as  nearly  as  possible,  as  currency.  Such  instru- 
ments carry  no  presumptive  burdens.  All  presumptions 
are  in  favor  of  the  holder.  §59  Negotiable  Instruments 
Act;  3  R.  G.  L.  1087  et  seq.  Why,  then,  should  the 
plaintiff  take  upon  himself,  by  the  averments  of  his  com- 
plaint, the  burden  of  proving  facts  which  would  show 
him  to  be  a  holder  in  due  course?  Such  averments  in 
a  complaint  can  serve  no  purpose  other  than  to  indicate 
that  the  pleader  is  anticipating  a  defense,  and  that,  as 
a  general  rule,  is  bad  pleading.  Watson's  Prac.  §416. 
I  do  not  mean  to  say  that  the  inclusion  of  anticipatory 
matter  would  necessarily  make  the  complaint  bad  as 
against  a  demurrer.  Nevertheless  it  is  bad  pleading 
because  it  is  illogical  and  leads  to  confusion.  The  log- 
ical, natural  and  orderly  way  is  to  reserve  such  matter 
for  the  reply. 

But  if,  in  this  class  of  cases,  the  plaintiff  avers  in  his 
complaint  facts  sufficient  to  avoid  a  defense  of  fraud, 
the  averment  is  mere  surplusage.  This  must  be  true; 
for  he  cannot  be  required  to  prove  the  facts  thus  averred 
as  against  the  general  denial    The  general  denial  puts 
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at  issue  only  fhe  material  averments  of  the  complaint, 
and  at  that  stage  of  the  proceeding  the  averment  is 
wholly  immaterial.  Miller  v.  Griswold  (1872),  40  Ind. 
209 ;  Teacher  v.  Merea,  supra;  8  R.  C.  L.  1083  et  seq. 
Any  denial  which  the  defendant  might  embody  in  an 
answer  could  not  have  the  effect  of  compelling  the  plain- 
tiff to  prove  the  facts  necessary  to  show  that  he  is  a 
holder  in  due  course.  It  is  the  answer  of  fraud,  and 
that  answer  alone,  that  puts  him  to  the  proof.  Nat- 
urally, then,  the  facts  which  will  avoid  a  defense  of 
fraud  should  be  averred  in  the  reply  and  not  in  the  com- 
plaint ;  for  those  facts  do  not  become  material  until  an 
answer  of  fraud  has  been  filed. 

It  has  been  said  that,  although  it  is  not  commendable 
pleading  to  embody  in  the  complaint  averments  for  the 
sole  purpose  of  avoiding  a  possible  defense,  neverthe- 
less it  is  permissible  on  the  theory  that  it  deprives  the 
defendant  of  no  right  which  otherwise  would  be  his. 
Johnson  V.  Harrison  (1912),  177  Ind  240,  97  N.  E.  930, 
39  L.  R.  A.  (N.  S.)  1207.  The  cases  cited  on  that 
proposition  lend  little,  if  any,  support  What  is  said 
on  the  subject  in  the  first  two  is  purely  obiter.  The 
third  does  not  touch  the  point  at  all.  In  the  fourth  a 
correct  result  is  reached  concerning  the  sufficiency  of 
the  coihplaint,  but  the  reasoning  is  clearly  wrong.  But, 
if  such  averments  are  to  be  regarded  as  material,  then 
that  kind  of  pleading  is  bound  to  be  harmful.  It  baf- 
fles the  defendant  in  his  effort  properly  to  present  his 
defense.  It  tends  to  confuse  the  courts,  to  promote 
litigation,  and  to  work  injustice.  In  the  case  at  bar  a 
majority  of  the  court  is  holding  that  the  effect  of  it  is 
to  put  on  a  defendant  the  duty  to  embody  in  his  affirma- 
tive answer  a  denial  of  the  superfluous  averments  of 
the  complaint.  A  denial  has  no  place  in  such  an  an- 
swer. An  answer  of  fraud  in  such  cases  should  consist 
of  clear  and  positive  averments  of  such  facts  as  would 
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constitute  a  defense  against  the  payee.  Then  it  becomes 
incumbent  on  the  endorsee  to  show  that  he  is  notbound 
by  that  defense. 

Of  course,  the  parties  by  their  conduct  may  waive  the 
rules  of  pleading.  But  where  a  litigant  stands  on  his 
rights  in  respect  thereto,  he  is  entitled  to  the  protection 
of  the  courts. 

A  rehearing  should  have  been  granted,  and  the  judg- 
ment reversed. 


Romine  v.  Thayer  et  al. 

[No.  10423.    Filed  October  13,  1920.    Rehearing  denied  Decem- 
ber 22,  1920.] 

1.  Fraud. — Elements. — Knowledge  that  Representations  Are 
False. — A  seller  of  corporate  stock  who,  without  actual  knowl- 
edge of  the  corporation's  financial  condition,  states  as  a  fact 
that  the  stock  is  gilt  edge  and  worth  par,  when  that  is  not  the 
fact,  is  liable  for  fraud  to  a  buyer  who  relies  upon  such  state- 
ment as  true,  and  is  thereby  induced  to  buy,  even  though  the 
seller  believed  the  statement  to  be  true.    p.  542. 

2.  Principal  and  Agent.— Fa^se  Statement  of  AgenL—LiabUr 
ity  of  Principal. — A  principal  is  liable  for  the  false  statements 
of  his  ag^ent  within  the  scope  of  his  employment,  even  though 
the  statements  were  made  without  the  knowledge  and  consent 
of  the  principal,    p.  543. 

3.  Fraud. — False  Representations  as  to  Value  of  Corporaie 
Stock. — Duty  to  Investigate. — In  an  action  for  fraud  in  the 
sale  of  stock  in  a  mercantile  corporation  insolvent  at  the  time 
of  sale,  where  buyer  was  without  experience  in  such  business, 
and  whose  only  opportunity  for  investigation  of  the  compan3^s 
affairs  was  on  the  occasion  of  a  brief  visit  to  its  store,  at  which 
time  the  company's  financial  condition  was  not  discussed,  nor 
its  books  shown  to  him,  held  that  the  buyer  had  a  right  to 
rely  on  the  seller's  representations  as  to  value  of  stock,  etc 
p.  544. 

4.  Appeial. — Questions  Presented. — Admission  of  Evidence. — ^In 
the  absence  of  proper  objection  to  the  admission  of  evidence, 
no  question  thereon  is  presented  for  review  on  appeal,    p.  545. 

6.  Evidence. — Competency. — Cross-examination. — Question  Call- 
ing for  CoTiclusum. — ^In  an  action  for  fraud  in  a  trade  of  cor- 
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porate  stock  for  land,  in  which  plaintiff  claimed  that  the  deal 
was  hurried  through,  an  objection  was  properly  sustained,  on 
cross-examination  of  one  of  the  defendants,  to  a  question,  ''So 
that  deal  was  made  in  a  hurry  there,  without  any  examination 
of  the  abstract  of  title,  was  it?"  since  tfie  question  was  not  in 
proper  form,  although  the  facts  sought  to  be  elicited  were  com- 
petent upon  the  question  whether  the  deal  was  closed  hur- 
riedly,   p.  545. 

6.  Witnesses. — Repetition  of  Question  Previously  Answered. — 
It  is  not  error  to  sustain  an  objection  to  a  question  which  a 
witness  has  previously  been  asked  and  answered,    p.  545. 

7.  Appeal. — Review, — Refusal  of  Instructions, — Invading  Prov- 
ince of  Jury. — In  an  action  for  fraud  in  the  sale  of  stock  in 
a  corporation  insolvent  at  the  time  of  sale,  an  instruction  that 
corporate  stocjks  might  have  considerable  value  even  if  the 
corporation  is  heavily  in  debt  or  is  insolvent  imder  the  laws 
of  the  state  in  which  it  is  located,  was  erroneous  as  invading 
the  province  of  the  jury,  since  it'  assumed  a  fact  as  to  the 
value  of  the  specific  stock  involved,  which  question  was  for  the 
jury.    p.  546. 

From  Hamilton  Circuit  Court ;  Ernest  E.  Cloe,  Judge. 

Action  by  Clark  W.  Romine  against  Lee  C.  Thayer, 
Sr.,  and  others.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Reversed. 

Frank  S,  Rohy,  Harding  W.  Hovey,  Charles  H.  Cook, 
Tkornus  E,  Kane,  Alfred  R.  Hovey  and  Jonas  P.  Walker, 
for  appellant. 

Arthur  C.  Van  Duyn,  A,  J.  Shelby,  Gentry  &  Camp- 
bell and  Charles  L.  TindaM,  for  appellees. 

Nichols,  J. — ^This  action  was  by  appellant  against 
appellees  for  damages  suffered  by  him  resulting  from 
alleged  fraudulent  representations  made  to  him  by  ap- 
pellees concerning  the  value  of  certain  corporate  stock 
of  a  mercantile  corporation,  known  as  the  Spot  Cash  Co- 
operative Store  Company,  which  they  undertook  to 
trade,  and  did  trade,  to  appellant  in  exchange  for  his 
farm.  It  is  averred  in  the  complaint  that  on  and  prior 
to  September  12,  1911,  appellees,  to  induce  appellant  to 
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trade  his  farm  to  them  for  stock  in  said  company,  rep- 
resented that  said  company  owned  a  stock  of  merchan- 
dise in  its  store  building  in  Greenfield,  Indiana,  worth 
at  least  $35,000 ;  that  it  was  backed  up  by  $65,000  in 
cash ;  that  its  property  amounted  to  $100,000 ;  that  its 
property  holdings  were  sufficient  to  make  its  corporate 
stock  worth  par  or  more  than  par;  that  it  owed  no  debts 
of  any  kind  whatsoever;  that  it  bought  its  merchandise 
for  cash,  and  sold  it  for  cash,  and  discounted  all  its  bills ; 
that  it  was  doing  a  large  and  profitable  business ;  that 
its  discounts  from  paying  cash  were  sufficient  to  pay 
for  all  clerical  help  in  its  store.  Appellant  was  igno- 
rant of  the  facts,  and  believed  and  relied  upon  the  ap- 
pellees' representations,  as  they  intended  that  he  should, 
and,  so  relying,  transferred  and  conveyed  his  equity  in 
his  farm,  which  was  subject  to  a  $5,500  mortgage,  for 
$6,000  par  value  of  the  stock  of  said  company,  which 
was  to  pay  seven  per  cent,  per  annum,  with  other  con- 
siderations not  here  involved.  It  is  averred  that  the 
representations  of  appellees  were  false  at  the  time  they 
were  made,  and  were  fraudulently  made  for  the  purpose 
of  deceiving  and  defrauding  appellant,  and  inducing 
him  to  exchange  his  real  estate  for  said  corporate  stock ; 
that  said  company  did  not  then  own  a  stock  of  merchan- 
dise of  the  value  of  $35,000,  but  that  it  had  been  greatly 
depleted  by  rush  sales,  and  was  not  worth  over  $20,000 ; 
that  it  did  not  have  more  than  $500  on  hand  and  on 
deposit,  and  was  not  out  of  debt,  and  was  not  buying 
merchandise  for  cash  for  sale  in  its  store,  but  on  said 
September  12,  1911,  the  date  of  such  representations 
and  deal,  had  gone  in  debt  for  a  large  amount  of  mer- 
chandise, both  original  and  for  replenishing,  and  that  it 
was  purchasing  on  credit,  and  not  discounting  its  bills ; 
that  it  was  largely  in  debt,  and  in  an  insolvent  condi- 
tion. In  1913  the  company  was  adjudged  a  bankrupt 
in  the  United  States  District  Court  for  Indiana,  and 
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appellant's  stock  was  worthless.  There  was  a  prayer 
for  $7,500  damages. 

The  case  was  put  at  issue  by  denials,  and  submitted 
to  a  jury,  which  returned  a  verdict  for  appellees.  After 
a  motion  for  a  new  trial,  which  was  overruled,  judgment 
was  rendered  on  the  verdict  for  appellees,  from  which 
this  appeal.  The  errors  assigned  are  the  court's  action 
in  overruling  the  motion  for  a  new  trial.  The  motion 
challenges  the  sufficiency  of  the  evidence,  the  admissibil- 
ity of  certain  evidence,  and  the  giving  of  certain 
instructions. 

It  appears  by  the  evidence  that  appellant  lived  upon 
a  farm  when  a  boy.  When  grown,  he  became  a  railroad 
man,  working  first  as  a  section  hand  on  the  Pennsyl- 
vania Railroad,  then  as  a  brakeman  and  conductor  for 
the  Erie  Railroad  Company,  and  later  twenty-two  years 
for  the  Big  Four  Railroad  Company,  at  the  end  of  which 
time,  in  the  fall  of  1911,  he  moved  to  the  farm  involved. 
He  had  never  had  any  experience  in  corporate  stocks, 
or  in  handling  merchandise,  and  was  not  acquainted 
with  such  values. 

On  June  8,  1910,  and  for  many  years  prior  thereto, 
Lee  C.  Thayer  Company  had  conducted  a  general  mer- 
chandising store  in  Greenfield,  Indiana ;  and  in  said  com- 
pany, appellee  Lee  C.  Thayer,  Sr.,  was  the  principal 
stockholder,  he  and  his  son  owning  all  of  the  stock.  At 
about  said  time  they  sold  to  the  Spot  Cash  Co-operative 
Store  Company,  then  being  incorporated  with  $40,000 
common  and  $35,000  preferred  stock,  all  the  stock  and 
merchandise  and  fixtures  in  the  store  then  belonging  to 
them  for  a  consideration  in  the  amount  at  which  said 
stock  of  merchandise  and  fixtures  should  inventory. 
That  $15,000  of  said  consideration  payable  to  the 
Thayers  should  be  paid  for  with  $15,000  face  value  of 
the  preferred  stock  of  the  said  Spot  Cash  company, 
and  the  difference  between  said  amount  of  $15,000  and 


540        APPELLATE  COURT  OF  INDIANA, 

Romme  v.  Thayer — ^74  Ind.  App.  586. 

the  amount  at  which  said  stock  of  merchandise  and  the 
fixtures  would  inventory,  should  be  paid  to  the  Thayers 
in  cash  derived  from  sales  of  merchandise  out  of  the 
stock  of  the  new  store.  The  new  company  was  to  rent 
its  storerooms  from  Thayers.  Thayers  were  to  have 
a  representative  in  said  store  to  care  for  their  interest 
until  they  had  received  the  entire  consideration  afore- 
said. The  common  stock  was  issued  to  the  promoters, 
who  paid  nothing  therefor.  The  stock  of  goods  named 
in  such  contract  inventoried  at  $33,230.45  so  that  the 
Spot  Cash  company  became  indebted  to  the  Thayers 
therefor  in  the  sum  of  $18,230.45  over  and  above  the 
amount  of  $15,000  paid  in  preferred  stock,  as  aforesaid. 
The  Spot  Cash  company  then  proceeded  to  conduct  a 
series  of  rush  sales,  selling  goods  out  of  its  merchandise 
stock  at  a  sacrifice  in  order  to  meet  its  obligations  to 
Thayers.  Thayers  had  a  representative  in  the  store, 
who  saw  that  they  received  their  money  and  who  kept 
them  apprised  of  the  affairs  and  financial  condition  of 
the  new  company,  by  keeping,  for  their  benefit,  a  set  of 
duplicate  books  showing  the  receipts  and  expenditures 
and  indebtedness  of  the  Spot  Cash  company.  New 
goods  were  bought  on  credit  to  help  offset  the  inroads 
which  were  made  on  the  original  stock  of  the  Spot  Cash 
store  by  the  rush  sales,  and  records  of  such  purchases 
were  recorded  in  the  duplicate  books  kept  for  Thayers 
as  well  as  in  the  company's  regular  books. 

In  the  summer  of  1911  appellee  Thayer  employed  ap- 
pellee Crider  as  his  agent  to  negotiate  a  deal  for  appel- 
lant's farm  in  which  some  of  said  stock  of  appellee 
Thayer  could  be  worked  in. 

Appellant's  farm  was  a  desirable  one  of  about  sixty 
acres,  advantageously  situated  just  east  of  and  adjoin- 
ing the  corporation  line  of  Fortville  and  running  up  to 
the  rights  of  way  of  the  Big  Four  Railway  and  a  cer- 
tain interurban  line.    The  residence  on  the  farm  was 
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only  about  four  or  five  blocks  east  of  the  railway  sta- 
tion at  Fortville,  and  there  was  an  interurban  stop  at 
the  street  crossing  on  the  west  line  of  said  farm. 

Appellee  Crider,  immediately  upon  his  emplojmient  as 
such  agent  as  aforesaid,  went  to  the  Romine  farm  to 
see  the  Romines  in  regard  to  the  trade,  and  urged  ap- 
pellant to  trade  his  farm  for  a  consideration  partly  of 
shares  of  said  stock.  He  represented  that  said  stock 
was  gilt-edge,  worth  a  hundred  cents  on  the  dollar,  was 
paying  seven  per  cent,  dividends,  would  sell  for  more 
than  par,  was  backed  up  by  a  company  worth  $100,000, 
having  $35,000  in  merchandising  stock  and  $65,000  in 
the  bank,  and  was  out  of  debt;  that  said  company 
bought  ajxd  sold  altogether  for  cash  saving  enough  on 
discounts  in  this  way  to  pay  practically  all  the  help  used 
in  the  store.  Appellant  had  at  that  time  refused  to 
trade  for  any  of  the  stock.  Appellee  Crider  paid 
Romine  a  second  visit  a  short  time  after  his  first  one, 
and  made  to  him  practically  the  same  representations 
as  before  with  regard  to  the  said  stock. 

On  September  12,  1911,  appellees  Thayer  and  Crider 
looked  up  Mr.  Romine  at  a  public  sale  he  was  attending, 
accompanied  him  to  his  home,  and  renewed  the  proposi- 
tion of  the  trade.  Appellee  Thayer  told  appellant  that 
said  stock  was  gilt-edge,  and  was  present  at  a  conver- 
sation at  the  Romine  house  in  which  appellee  Cifider 
made  the  same  representations  to  the  Romines  with  re- 
gard to  the  stock  that  he  had  made  on  the  occasions  of 
his  former  visits.  Appellee  joined  into  the  conversa- 
tion to  tell  the  Romines  that  he  could  not  afford  to  mis- 
represent things  to  them. 

Appellant,  relying  upon  the  said  representations  made 
to  him,  decided  to  trade,  and  it  was  agreed  then  and 
there  that  appellee  Thayer  was  to  assume  an  incum- 
brance against  the  farm  of  $5,500  and  interest  thereon, 
pay  Mr.  Romine  $1,206  in  cash,  and  transfer  to  him 


542        APPELLATE  COURT  OF  INDIANA, 

Romine  v,  Thayer — 74  Ind.  App.  536. 

$6,000  face  value  of  the  stock.  Upon  the  insistence  of 
appellees,  and  their  representations  of  reasons  for  clos- 
ing the  deal  at  once,  the  Romines  agreed  to  go  down  to 
Greenfield  with  them  that  same  afternoon,  where  they 
arrived  at  four  o'clock  p.m.,  and  the  trade  was  con- 
summated. There  is  some  contradiction  as  to  the  in- 
vestigation that  appellant  made,  but  it  does  not  appear 
that  any  was  made  except  in  the  presence  of  appellee 
Crider,  or  that  he  received  any  information  as  to  the 
representations  involved.  Mr.  Thayer  had  directed  that 
the  farm  be  deeded  to  Sherman  Helbert,  and  Mrs. 
Romine,  who  held  the  title  to  said  farm  in  trust  for  her 
husband,  so  deeded  it  at  Mr.  Romine's  direction. 

It  is  uncontroverted  that  the  Spot  Cash  Co-operative 
Company  did  not  buy  and  sell  for  cash  only.  It  bought 
on  credit;  bought  its  original  stock  of  goods  from  the 
Thayers  on  credit ;  paid  a  cash  indebtedness  of  $18,000 
owing  by  it  to  Thayers  with  the  proceeds  derived  from 
rush  sales  at  which  they  sold  goods  out  of  their  original 
stock,  and  replenished  said  original  stock  of  goods  after 
the  inroads  so  made  upon  it  with  new  goods  which  they 
bought  on  credit  at  all  times  throughout  its  existence; 
that  at  the  time  of  the  trade  with  appellant  the  Spot 
Cash  company  was  deeply  in  debt ;  that  it  did  not  have 
$65,000  in  cash,  as  represented,  but  had  only  $803.38; 
was  not  worth  $100,000 ;  was  almost  $2,000  farther  in 
debt  than  it  was  in  the  spring  of  1913,  when  it  became 
bankrupt ;  and  the  $6,000  of  stock  which  was  the  chief 
consideration  for  appellant's  farm  proved  to  be  worth- 
less. 

Appellee  Thayer  had  la  duplicate  set  of  the  books  of 

the  company  at  his  command,  and  is  charged  with  full 

knowledge  of  the  financial  condition  of  the  com- 

1.  pany  as  above  set  forth,  but,  even  if  he  did  not 
have  actual  knowledge  of  the  condition,  yet,  stat- 
ing as  a  fact  that  the  stock  was  gilt-edge,  meaning 
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thereby  that  it  was  worth  100  cents  on  the  dollar, 
when  such  was  not  the  fact,  he  was  thereby  liable  to 
appellant  for  the  fraud  if  appellant  relied  upon  such 
statement  as  true  and  was  induced  thereby  to  trade; 
and  this  is  the  law,  even  though  said  appellee  believed 
the  statement  to  be  true  when  he  made  it.  Kirkpatrick 
V.  Reeves  (1889),  121  Ind.  280,  22  N.  E.  139;  Wheat- 
craft  V.  Myers  (1914),  57  Ind.  App.  371,  877, 107  N.  E. 
81;  New  v.  Jackson  (1912),  50  Ind.  App.  120,  95  N.  E. 
328;  CuUey  v.  Jones  (1905),  164  Ind.  168,  73  N.  E.  94. 
If,  instead  of  such  representations,  appellant  had  been 
candidly  informed  of  the  financial  condition  of  the  com- 
pany, or  if  he  had  discovered  it  by  reason  of  some  rea- 
sonable opportunity  given  him  to  investigate  as  to  such 
condition,  it  will  hardly  be  contended  that,  in  the  face 
of  such  knowledge,  he  would  have  sacrificed  what  we 
assume  represented  his  years  of  toil  as  a  railroad 
laborer. 

It  is  undisputed  that  appellee  Crider  was  the  agent 

of  appellee  Thayer  for  the  purpose  of  consummating 

the  deal  involved,  and  that  he  received  $200  for 

2.  his  services.  While  acting  as  such  agent,  he  not 
only  represented  that  the  stock  was  gilt-edge,  but 
he  gave  the  grounds  upon  which  he  based  the  statement, 
which  are  set  out  above,  and  all  of  which  were  false. 
Some  of  the  statements  which  he  made  were  in  the  pres- 
ence of  his  principal.  The  principal  is  responsible  for 
these  false  statements ;  and  this  is  the  law,  even  if  they 
were  made  without  the  knowledge  and  consent  of  the 
principal.  Wolfe  V.  Pugh  (1885),  101  Ind.  293;  O.  M. 
Cockrum  Co.  V.  Klein  (1905),  165  Ind.  627,  632,  74  N. 
E.  529;  Larue  V.  American,  etc.,  Engine  Co.  (1911),  176 
Ind.  609,  96  N.  E.  n2;Firebaugh  V.  Trough  (1914),  57 
Ind.  App.  421,  107  N.  E,  301 ;  Stockton,  ^tc.,  Works  V. 
Glens  FaMs  Ins.  Co.  (1893),  98  Cal.  576,  33  N.  E.  633. 

Appellees  contend  that,  appellant  having  made  an  in- 
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vestigation  of  his  own,  and  nothing  hindering  him  from 
making  as  full  investigation  as  he  chose  to  make, 
3.  he  cannot  now  complain  of  misrepresentations. 
But  appellant  did  not  make  an  investigation  of 
his  own  of  anjrthing  that  would  in  any  way  disabuse  his 
mind  of  the  misrepresentations  that  had  been  made  to 
him,  which  fact  appellees  well  knew,  and  therefore  had 
to  know  that  he  relied  upon  their  representations  as  to 
the  matters  herein  involved.  He  arrived  in  Greenfield, 
in  which  town  he  had  never  been  before,  about  four 
o'clock,  and,  in  company  with  appdlee  Crider,  had  a 
short  talk  with  a  banker  who  gave  him  no  information 
whatever  regarding  the  indebtedness  of  the  company. 
Thereafter,  in  company  with  appellee  Crider,  he  visited 
the  store,  where  he  was  introduced  to  the  manager,  who 
informed  him  that  appellant  was  thinking  of  trading 
for  some  stock  and  wanted  to  look  over  the  store.  The 
manager  talked  with  him  some,  and  remarked,  ''you  can 
see  what  we  are  doing.''  It  does  not  appear  that  any- 
thing was  said  about  the  financial  condition  of  the  com- 
pany, or  that  books  of  the  company  were  shown  ta  him, 
and,  if  they  had  been,  not  being  expert  in  such  matters, 
the  hasty  examination  he  could  have  given  under  such 
circumstances  would  have  revealed  notiiing  to  him.  The 
investigation  was  made  and  the  deal  closed  after  four 
o'clock.  To  hold  that  appellant  is  presumed  to  rely  on 
such  an  investigation  as  he  made  rather  than  on  the 
representations  that  were  made  to  him  would  indeed 
be  a  violent  presumption.  He  had  a  clear  right  to  rely 
upon  the  representations.  VoUdenaire  v.  Henry  (1919) , 
70  Ind.  App.  68,  121  N.  E.  550;  Rohrof  V.  Schulte 
(1900),  154  Ind.  183,  55  N.  E.  427;  Beck  V.  Goar 
(1913),  180  Ind.  81, 100  N.  E.  1 ;  Culley  v.  Jones,  supra; 
Jvdy  V.  Jester  (1913),  53  Ind.  App.  74,  100  N.  E.  15; 
Tooker  v.  AlsUm  (1907),  159  Fed.  599,  16  L.  R.  A.  (N. 
S.)  818. 
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Appellant  complains  of  the  court's  action  in  admitting 

certain  evidence,  but  it  seems  that  no  proper  objection 

was  made  or  exception  saved,  and  the  question  is 

4.  therefore  not  before  us.  Appellant  propounded 
to  appellee  Crider,  as  a  witness,  the  following 
question  on  cross-examination:     ''So  that  deal 

5.  was  made  in  a  hurry  there,  without  any  examina- 
tion of  the  abstract  of  title,  was  it?"    The  court 

sustained  appellee's  objection  to  this  question.  This 
was  not  reversible  error.  The  question  might  well  have 
been  put  in  such  form  as  to  develop  the  facts  upon  which 
the  jury  might  reacK  a  conclusion  as  to  whether  the 
deal  was  closed  hurriedly.  Such  facts  properly  pre- 
sented were  competent.  Appellant  complains  that  the 
court  sustained  objection  to  the  following  question: 
''Did  you  ask  him  whether  or  not  he  had  ascer- 

6.  tained  the  financial  condition  of  the  company  be- 
fore he  traded?"    The  questiofi  was  answered 

"No  sir,"  after  which  the  objection  was  sustained,  but 
the  answer  was  not  stricken  out.  The  same  question 
had  been  previously  asked  and  answered.  There  was 
no  reversible  error.  Instruction  No.  2,  requested  by 
appellees  and  given  by  the  court,  is  based  upon  the  as- 
sumption that  appellant  had  made  an  investigation  upon 
which  he  might  have  relied  instead  of  upon  the  repre- 
sentations which  were  made  to  him.  But  there  is  no 
evidence  that  appellant  made  any  investigation  as  to 
the  indebtedness  of  the  company,  or  as  to  whether  it 
was  doing  a  spot  cash  or  a  credit  business,  or  as  to 
the  amount  of  money  then  on  hand,  and  these  were  the 
substantial  fraudulent  representations  that  were  made. 
It  was  error  to  give  this  instruction.  For  the  same 
reasons,  instruction  No.  10  should  not  have  been  given. 
Instruction  No.  4  involved  the  question  of  the  duty  of 
appellant  to  investigate,  and  his  right  to  rely  upon  rep- 
VOL.  74—35 
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resentations  made  to  him.  We  have  sufficiently  con- 
sidered  these  questions  in  our  discussion  of  the 
insufficiency  of  the  evidence.  The  instruction  as  ap- 
plied to  the  facts  in  this  case  was  erroneous. 

Instruction  No.  5  contains  the  following  statement: 

"Corporate  stocks  may  have  considerable  value  even  ii 

the  corporation  is  heavily  in  debt  or  is  insolvent 

7.  under  the  laws  of  the  state  in  which  it  is  located.*' 
The  statement  assumes  a  fact  as  to  corporations  ' 
generally,  while  the  question  in  this  case  was  as  to  the 
value  of  the  specific  stock  involved,  and  this  question 
was  for  the  jury.  The  court  by  its  statement  clearly 
invaded  the  province  of  the  jury.  It  was  error  to  give 
instruction  No.  5  with  this  statement  included  in  it. 

We  have  disposed  of  such  questions  as  are  likely  to 
arise  in  another  trial.  The  judgment  is  reversed,  with 
instructions  to  the  trial  court  to  grant  a  new  tri^l. 


Indiana  Window  Glass  Company  v.  Mauck. 

[No.  10,824.    Filed  October  13,  1920.    Rehearing  denied  Decem- 
ber 22,  1920.] 

Master  and  Servant. — Workmen's  Contpenaation. — Independent 
Contractor, — One  hired  at  a  price  per  ton  to  shovel  coal  from 
railroad  cars  to  a  bin,  tools  being  furnished  him  by  employer, 
is  an  employe  under  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918)  and  not  an  inde- 
pendent contractor. 

From  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Wyatt  M.  Mauck  against  the  In- 
diana Window  Glass  Company.  From  the  aw^ard  made, 
the  employer  appeals.    Affirmed. 

Turner,  Merrell  &  Locke,  for  appellant. 
W.  A.  CuUop,  for  appellee. 

Nichols,  J. — This  action  was  by  appellee  against  ap- 
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pellant  before  the  Industrial  Board  praying  compensa- 
tion for  injuries  suffered  by  appellee  while  unloading 
coal  from  railroad  cars  to  appellant's  producing  bin  by 
shoveling  it  out  of  the  car  into  the  bin.  Appellant  fur- 
nished appellee  the  tools  to  work  with  and  paid  appellee 
a  price  per  ton  for  his  services. 

The  question  presented  is  whether  appellee  was  an 
employe  or  an  independent  contractor.  The  substan- 
tial facts  being  undisputed,  the  case  falls  within  the 
rule  announced  in  the  case  of  Muncie  Foundry,  etc.,  Co. 
V.  Thompson  (1919),  70,  Ind.  App.  157,  123  N.  E.  196. 
See,  also,  Cinofsky  V.  Industrial  Commission  (1919), 
290  111.  521,  125  N.  E.  286.  Upon  the  authority  of 
Muncie  Foundry,  etc.,  Co.  V.  Thompson,  supra,  the 
judgment  is  affirmed. 


American  Leather  Product  Company  v.   Stone. 

[No.  10,827.    FUed  December  23,  1920.] 

Master  and  Servant. — Workmen's  Compensation. — Appeal. — Re- 
view.— Evidence. — A  finding  that  the  injury  arose  out  of  and 
in  the  course  of  the  employment  will  not  be  disturbed  on  appeal 
if  there  be  evidence  to  support  it,  the  question  of  the  suffi- 
ciency of  the  evidence  being  for  the  Industrial  «Board. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  under  the  Workmen's  Compensation  Act 
by  William  Stone  against  the  American  Leather  Prod- 
uct Company.  From  the  award  made,  the  latter  ap- 
peals.   Affirmed. 

Howe  S.  Landers  and  Ketcham.  McTuman  &  Higgins, 
for  appellant. 
Joseph  R.  Morgan,  for  appellee. 

MgMahan,  J. — ^The  only  question  involved  in  this  ap- 
peal is  whether  the  finding  of  the  Industrial  Board  that 
the  injury  to  appellee  arose  out  of  and  in  the  course  of 
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his  employment,  is  sustained  by  sufficient  evidence. 
This  was  a  question  for  the  Industrial  Board.  There 
was  evidence  to  support  the  finding,  and  under  such  cir- 
cumstances it  will  not  be  disturbed  on  appeal.  Leancurd 
Construction  Co.  V.  Boening  (1920),  73  Ind.  App.  693, 
126  N.  E.  702;  American  Hominy  Co.  V.  Davis  (1920), 
post,  622, 126  N.  E.  703. 

The  award  of  the  Industrial  Board  is  affirmed,  and 
under  the  statute  the  amount  thereof  is  increased  five 
per  cent. 


Traders  Loan  and  Investment  CJompany  v. 

Butcher. 

[No.  10,603.    FUed  Decmber  23,  1920.] 

1.  Appeal. — Special  Findings, — Imcluded  Coneluaions  of  Law 
Disregarded. — When  No  Reversal. — ^While  a  conclusion  of  law 
erroneously  included  in  a  special  finding  of  facts  will  be  dis- 
regarded on  appeal,  a  judgment  rendered  upon  such  finding 
will  not  be  reversed,  where,  disregarding  the  conclusion,  enough 
facts  remain  to  support  the  judgment,    p.  550. 

2.  Corporations. — Partnership, — Estoppel. — Though  a  corpora- 
tion may  not  enter  into  a  contract  of  partnership  unless  by  its 
charter  expressly  authorized  so  to  do,  yet,  if  it  has  dealt  as  a 
partner  it  is  estopped  to  deny  its  liability  as  such,  in  an  action 
against  it  by  a  third  person  on  a  contract  made  in  further- 
ance of  the  objects  for  which  the  corporation  was  created,  p. 
550. 

From  Gibson  Circuit  Court;  S.  L.  Vandeveer,  Judge. 

Action  by  Ulysses  G.  Butcher  against  the  Traders 
Loan  and  Investment  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

Luther  Benson,  for  appellant. 

Sanford  Trippet  and  /.  M.  Vandeveer,  for  appellee. 

Remy,  C.  J. — ^Action  on  account  by  appellee  against 
appellant  and  one  Willis.  Willis  failed  to  appear,  and 
was  defaulted.    In  addition  to  a  general  denial,  appel- 
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lant  pleaded  payment.  A  reply  in  denial  to  the  plea  of 
payment  closed  the  issues.  The  court  trying  the  cause 
made  a  special  finding  of  facts,  and  stated  its  conclu- 
sion of  law  thereon.  Errors  assigned  are:  (1)  The 
court's  conclusion  of  law;  and  (2)  overruling  the  mo- 
tion for  a  new  trial. 

The  material  facts  found  by  the  court  are  in  sub- 
stance as  follows:  On  August  19, 1911,  appellant,  being 
the  owner  of  a  certain  farm,  leased  the  same  to  one 
Cleveland  E.  Willis,  his  codefendant  in  this  action. 
After  Willis  entered  into  possession  of  the  farm,  and 
long  prior  to  the  month  of  June,  1917,  appellant  and 
Willis  "entered  into  a  parol  contract  of  copartner- 
ship,'* by  the  terms  of  which  the  parties  "agreed  that 
they  would  enter  into  a  copartnership  to  buy,  feed  and 
keep  live  stock  on  said  farm,  and  sell  the  same  for 
profit;  that  by  the  terms  of  said  contract  all  crops 
grown  on  said  farm  suitable  for  feeding  the  work  ani- 
mals used  on  said  farm  in  the  cultivation  of  crops,  and 
in  the  feeding  of  the  live  stock  acquired  by  said  co- 
partnership, was  to  be  fed  to  said  animals  without  any 
division" ;  and  that  each  party  "should  have  equal  credit 
for  the  crops  so  grown  and  fed,  ♦  *  *  and  that  if 
any  additional  feed  stuff  should  be  required  for  said 
work  animals  and  live  stock  it  should  be  purchased  by 
said  partnership  and  used  for  said  purposes,  and  that 
the  profits  earned  or  losses  sustained  *  *  ♦  should 
be  received  or  borne  by  said  partners  equally;"  that 
said  oral  contract  between  the  parties  continued  till 
after  July  17,  1917;  that  during  the  months  of  June 
and  July,  1917,  appellee  and  one  Duncan  were  partners 
doing  business  under  the  firm  name  of  Butcher  and 
Duncan,  and  were  engaged  in  the  sale  of  oats,  alfalfa, 
com,  bran  and  other  feed,  and  during  all  of  the  time 
Willis,  for  and  on  behalf  of  himself  and  appellant, 
purchased  of  Butcher  and  Duncan  certain  quantitie3  of 
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oats,  alfalfa,  com  and  bran  to  be  used  as  feed  for,  and 
which  was  used  as  feed  for,  the  work  animals  and  stock 
on  the  farm;  that  the  account  for  the  feed  was  never 
paid,  and  is  the  account  which  is  made  the  basis  of 
the  complaint  in  this  cause ;  that,  prior  to  the  commence- 
ment of  this  action,  Duncan  transferred  his  interest  in 
the  account  to  appellee ;  and  that  the  account  was  past 
due  when  this  proceeding  was  commenced. 

It  is  first  contended  by  appellant  that  the  facts  found 

are  insufficient  to  support  the  conclusion  of  law  stated 

by  the  court,  for  the  reason  that  the  stat^nent  in 

1.  the  finding  of  facts  that  appellant  and  Willis  en- 
tered into  a  contract  of  partnership  is  but  a  con- 
clusion of  law  which  must  be  disregarded.  As 
contended  by  appellant,  it  has  frequently  been  held  by 
the  courts  of  appeal  of  this  state  that  a  conclusion  of 
law  erroneously  included  in  a  special  finding  of  facts 
will  be  disregarded  on  appeal.  Baldvnn  v.  Heil  (1901), 
155  Ind.  682,  58  N.  E.  200;  Mininch  v.  Darling  (1893), 
8  Ind.  App.  539,  36  N.  E.  173.  It  is  also  the  law,  how- 
ever, that  a  judgment  rendered  upon  a  special  finding 
will  not  be  reversed  because  the  finding  contains  conclu- 
sions, where,  disregarding  the  conclusions,  enough  facts 
remain  to  support  the  judgment.  Durflinger  V.  Baker 
(1898) ,  149  Ind.  375,  49  N.  E.  276.  It  is  not,  therefore, 
necessary  to  decide  whether  the  statement  in  the  finding 
that  a  contract  of  partnership  existed  is  or  is  not  a  con- 
clusion of  law.  If  the  statement  be  entirely  omitted, 
the  remaining  facts  found  are  sufficient  to  show  that» 
in  the  purchase  of  the  feed  in  question,  the  parties  dealt 
as  partners. 

It  is  further  contended  by  appellant  that,  even  if  ap- 
pellant and  Willis  had  by  contract  attempted  to  form 
a  partnership,  such  contract  "would  be  of  no 

2.  binding  force  for  the  reason  that  the  finding 
shows  that  at  the  time  of  the  so-called  partner- 
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ship  agreement  appellant  was  a  corporation."  It  is 
well  established  as  a  general  proposition  of  law  that  a 
corporation  may  not  enter  into  a  contract  of  partner- 
ship, unless  such  power  is,  by  its  charter,  expressly 
authorized.  Breinig  V.  Sparrow  (1907),  39  Ind.  App. 
455,  80  N.  E.  37.  Though  it  may  not  lawfully  become 
a  partner,  a  corporation  is  estopped  to  deny  its  liability 
as  such,  in  an  action  against  it  by  a  third  person  for  the 
enforcement  of  a  contract  made  for  the  furtherance  of 
the  objects  of  its  creation.  Breinig  v.  Sparrow,  supra. 
See,  also,  Irvine  V.  Baxter  Stove  Co.  (1919),  70  Ind. 
App.  105,  123  N.  E.  185.  Under  the  facts  found,  ap- 
pellant, although  a  corporation,  is  estopped  lib  deny  its 
liability  as  a  partner  in  the  purchase  of  the  feed  repre- 
sented by  the  account  sued  on. 

The  court  did  not  err  in  its  conclusion  of  law. 

We  have  examined  the  record  with  much  care,  and 
find  not  only  that  the  decision  of  the  court  is  sustained 
by  the  evidence,  but  that  substantial  justice  has  been 
done  as  between  the  parties.    Judgment  affirmed. 


McCarty  et  ux.  v.  City  of  Frankfort. 

[No.  10,721.    Filed  January  5,  1921.] 

1.  Dedication.  —  Streets.  —  Dedication  Without  Acceptance, — 
Where  an  addition  to  a  city  or  tovm  is  platted  and  laid  out 
by  a  private  person,  or  as  a  private  enterprise,  there  must  be 
an  acceptance  of  the  platted  streets,  as  indicated  on  the  plat, 
by  the  public,  or  by  the  proper  town  or  city  authorities,  to  con- 
stitute a  dedication,  but  such  rule  does  not  apply  to  streets 
within  towns  laid  out  pursuant  to  statutory  authority,    p.  555. 

2.  Dedication. —  Streets. —  Abandonmsnt. —  Failure  of  City  to 
Use. — The  failure  of  a  city  to  use  or  improve  a  public  street 
for  a  period  of  thirty-eight  years,  held  not  to  constitute  an 
abandonment  of  the  dedication,    p.  567. 

From  Clinton  Circuit  Court;  James  P.  Wason,  Spe- 
cial Judge. 

Action  by  the  City  of  Frankfort  against  Milton  T. 
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McCarty  and  wife.    From  a  judgment  for  plaintiff,  the 
defendants  appeal.    Affirmed. 

William  Robison  and  0.  E.  Brumbaugh,  for  appel- 
lants. 

Geddes  Van  Brunt  and  Russell  P.  Harker,  for  ap- 
pellee. 

Enloe,  J. — ^The  town,  now  city,  of  Frankfort  was 
laid  out,  and  the  plat  thereof  duly  acknowledged  and 
recorded  in  the  office  of  the  recorder  of  Clinton  county, 
Indiana,  in  July,  1830.  The  county  commissioners  of 
said  county  had  theretofore  appointed  one  William 
Douglass  as  agent  for  said  county,  to  lay  out  said  town, 
and  to  lay  off  the  same  into  town  lots,  streets  and  alleys. 
On  June  9,  1830,  the  lands  contained  in  the  plat  of  the 
original  town  had  been  conveyed  by  the  owners  thereof 
''to  Joseph  Hill,  John  Douglass,  and  Mordecai  McKinsey, 
commissioners  of  Clinton  county,  Indiana,  and  their 
successors  in  office,  and  assigns  forever,  in  fee  simple, 
for  the  purpose  and  in  consideration  that  a  town  be 
platted  and  dedicated  thereon,  and  the  seat  of  justice 
located  thereon." 

The  plat  of  said  town,  as  laid  out  and  prepared  by 
said  William  Douglass,  was  duly  acknowledged  by  said 
county  commissioners,  and  at  once  recorded.  One  of 
the  streets  shown  on  said  plat  was  named  and  desig- 
nated as  Prairie  street,  and  its  width  as  shown  on  said 
plat,  and  stated  in  the  field  notes  thereof,  was  sixty- 
six  feet.  Said  Prairie  street  is  a  street  running  north 
and  south,  and  is  one  square  east  of  the  courthouse  in 
said  city.  The  street,  as  to  that  part  designated  in  said 
plat,  has  never  been  improved  as  a  public  highway  for 
travel  by  vehicles. 

Prairie  branch,  at  the  time  said  plat  was  made  and 
recorded,  was  a  crooked  stream  flowing  through  the 
eastern  part  of  the  lands  so  platted,  and  its  course 
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crossed  Prairie  street  at  five  different  points  within  the 
limits  of  said  plat.  The  town  of  Frankfort  was  incor- 
porated as  such  in  1866,  and  in  1876  it  was  organized 
as  a  city.  In  1881  the  common  council  of  the  city 
caused  Prairie  branch  to  be  straightened,  and  caused 
the  same  to  flow,  in  a  new  channel  prepared  therefor,  in 
a  direct  course  northward  in  Prairie  street,  entirely 
across  said  original  plat,  and  since  said  date  the  city  has 
kept  and  maintained  said  watercourse  as  a  public  drain 
for  surface  and  storm  waters  falling  upon  and  accu- 
mulating upon  the  surface  of  the  land,  both  east  and 
west  of  said  stream.  The  channel  of  said  ditch  is  about 
fifty  feet  wide  at  the  top,  and  is  located  along  the  center 
line  of  said  Prairie  street.  The  city  of  Frankfort  had 
constructed  in  Prairie  street  a  sanitary  sewer,  east  of 
the  west  line  of  said  street,  which  afforded  sanitary 
drainage  for  the  greater  part  of  the  city.  The  appel- 
lants are  the  owners  of  lot  No.  64,  as  designated  on  said 
original  plat,  which  lot  is  sixty-six  feet  in  width  east 
and  west,  1321/^  feet  in  depth  north  and  south,  and 
which  lot  lies  along  the  west  side  of  said  Prairie  street, 
and  has  its  frontage  of  sixty-six  feet  on  Walnut  street. 

At  the  time  of  the  commencement  of  this  action  the 
appellants  had  begun  the  construction  of  a  building  to 
be  used  for  garage  purposes,  the  east  wall  of  said  build- 
ing being  located  on  a  line  parallel  to  the  east  line  of 
said  lot  No.  64,  and  nine  feet  east  thereof,  in  said  Prairie 
street.  The  wall  was  of  concrete,  and  the  building  when 
completed  would  have  encroached  upon  and  occupied 
1,188  square  feet  of  said  Prairie  street.  The  said  east 
wall  of  said  building  was  partly  completed,  and  this 
suit  was  brought  to  enjoin  the  appellants  from  com- 
pleting their  said  building,  and  asking  that  that  part 
already  constructed  in  said  street  be  ordered  removed, 
as  constituting  a  nuisance. 

The  complaint,  which  was  in  one  paragraph,  was  an- 
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swered  by  appellants  in  two  paragraphs,  the  first  being 
a  general  denial,  and  the  second  alleged  that  neither  the 
public  nor  the  city  of  Frankfort  ever  worked  or  in  any 
way  improved  said  Prairie  street ;  that  the  public  never 
used  said  highway  or  traveled  over  the  same ;  that  said 
city  by  its  officers  and  agents,  more  than  thirty-eight 
years  before,  had  established  and  constructed  in  said  al- 
leged street  a  creek  or  branch,  as  a  public  drain  or 
watercourse,  along  and  past  where  the  alleged  public 
highway  abuts  the  property  of  these  defendants ;  that 
said  ditch  so  constructed  is  of  the  width  of  fifty  feet; 
that  bridges  had  been  by  said  city  built  across  said 
ditch,  with  concrete  and  stone  abutments  at  each  end  of 
such  bridges,  which  abutments  project  on  each  end  of 
said  bridges  a  distance  of  approximately  eight  feet; 
that  by  reason  of  the  construction  of  said  bridges  and 
the  abutments  thereto,  travel  along  said  street  by  the 
public  has  been  rendered  impossible;  that  the  building 
of  said  abutments  by  the  city  has  forever  destroyed  said 
alleged  street  as  a  public  highway  for  travel;  that  no 
person  has  ever  built  any  building  facing  or  fronting 
upon  said  alleged  highway  at  any  place  throughout  its 
entire  course;  that  said  alleged  street  does  not  furnish 
any  way  of  egress  and  ingress  to  any  property  located 
along  the  same ;  that  at  no  time  since  the  alleged  dedi- 
cation thereof  has  said  alleged  street  been  used  in  any 
manner  as  a  public  highway;  that  said  wall  being 
erected  by  these  defendants  is  located  outside  the  line  of 
said  creek,  as  formed  by  the  abutments,  and  that  the 
wall  will  in  no  way  obstruct  the  flow  of  water  in  said 
creek. 

To  this  paragraph  of  answer  the  plaintiff  filed  its 
demurrer,  with  memorandum  as  required  by  statute, 
which  demurrer  was  by  the  court  sustained,  and  appel- 
lants excepted. 

The  cause  was  then  submitted  to  the  court  for  trial, 
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with  a  request  that  the  court  make  a  special  finding  of 
the  facts  and  state  its  conclusions  of  law  thereon,  which 
was  done.  The  conclusions  of  law  stated  were  favor- 
able to  appellee,  and  were  followed  by  a  judgment  in 
its  favor. 

The  errors  assigned  and  relied  upon  challenge  (1) 
the  action  of  the  court  in  sustaining  said  demurrer  to 
said  paragraph  of  answer;  and  (2)  the  correctness  of 
each  of  the  conclusions  of  law. 

It  appears  from  the  brief  of  the  appellants  that  the 
trial  court  made  twenty-one  special  findings  of  facts, 
upon  which  it  based  its  conclusions  of  law.  The  ap- 
pellants in  their  brief  have  set  forth  only  the  fourth, 
eighth,  ninth,  tenth,  sixteenth,  seventeenth,  and 
twentieth  findings,  but  appellee  has  supplied  the  defi- 
ciency by  setting  out  the  other  findings)  and  we  shall 
therefore  consider  all  questions  presented. 

Substantially  the  same  question  is  presented  by  each 
of  said  assigned  errors.  That  question  is,  as  stated  by 
counsel  for  appellant,  whether  the  strip  of  ground 
marked  "Prairie  street,"  on  the  original  plat  of  the  town 
of  Frankfort,  was,  at  the  time  of  the  commencement  of 
this  action  in  the  lower  court,  a  public  street  of  the  city 
of  Frankfort,  and  as  such  under  the  control  and  super- 
vision of  the  city. 

The  appellant  insists  that  before  there  can  be  a  dedi- 
cation of  a  strip  of  ground  as  a  public  street  of  a  town 
or  city,  by  means  of  a  plat  made  and  recorded  by 

1.  the  owner  of  the  land,  there  must  be  an  ac- 
ceptance of  the  platted  street,  as  indicated  and 
marked  on  the  plat,  by  the  public,  or  by  the  proper  local 
town  or  city  authorities.  When  aa  addition  to  a  city 
or  town  is  platted  and  laid  out  by  a  private  person,  or 
as  a  private  enterprise,  the  proposition  as  stated  by 
counsel  for  appellants  holds  good.  Municipal  corpora- 
tions are  exempt  from  having  burdens  thus  thrust  upon 
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them.  The  rule  contended  for,  however,  has  no  appli- 
cation to  towns  laid  out  pursuant  to  statutory  authority, 
as  in  the  case  at  bar.  Common  CotmcU,  etc.  v.  Croas 
(1855),  7  Ind.  9;  West  v.  Blake  (1836),  4  Blackf.  234. 
In  ReiUy  v.  City  of  Racine  (1881),  51  Wis.  526,  8 
N.  W.  417,  the  court  said :  "Where  such  dedication  by 
a  recorded  plat  or  otherwise  is  made  by  a  private  owner 
of  the  land,  it  may  be  thatanacceptanceof  such  dedication 
by  the  public,  or  a  user  by  the  public,  or  an  acceptance 
by  some  competent  public  authority  for  and  on  behalf 
of  the  public,  is  necessary.  But  where  the  state,  by 
authority  of  law,  makes  a  city  plat  of  its  own  land,  and 
thereby  dedicates  the  streets  and  other  public  grounds 
marked  thereon  to  the  public  use,  the  same  high  public 
authority  that  makes  the  dedication,  by  the  same  act 
accepts  it  on  behalf  of  the  public.  The  dedication  and 
its  acceptance  are  in  the  same  public  act.  The  proposi- 
tion is  self  evident.  This  question  disposed  of,  then 
all  of  the  stated  or  assumed  grounds  of  this  action,  ex- 
cept the  vacation  of  this  part  of  the  street — adverse 
possession,  statutory  limitation,  nonuser  and  equitable 
estoppel — are  disposed  of  by  the  assertion  of  one  prin- 
ciple, sound  in  reason  as  well  as  in  law,  and  supported 
by  the  best  authority,  viz.:  Until  the  time  arrives 
when  any  street  or  part  of  a  street  is  required  for  actual 
public  use,  and  when  the  public  authorities  may  be 
properly  called  upon  to  open  it  for  the  public  use,  no 
mere  nowuser,  of  any  length  of  time,  will  operate  as  an 
abandonment  of  it,  and  all  persons  in  possession  of  it 
will  be  presumed  to  hold  subject  to  the  paramount  right 
of  the  public.  (Citing  authorities.)  If  this  principle 
is  a  sound  one  in  relation  to  the  plats  of  cities  and  vil- 
lages in  the  old  states  of  Connecticut  and  Massachusetts, 
it  is  especially  well-grounded  in  reason  in  its  applica- 
tion to  the  plats  of  western  cities  and  villages,  which 
must  have  a  chance  of  growth  commensurate  with  the 
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public  necessity,  which  will  not  be  lost  by  mere  lapse  of 
time  within  the  above  rule," 

By  §2,  chapter  107,  R.  S.  1881  (Acts  approved  Janu- 
ary, 21,  1818),  it  was  provided: 

"Every  donation  or  grant  to  the  public,  or  any  indi- 
vidual or  individuals,  religious  society  or  societies,  or  to 
any  corporation  or  bodies  politic,  marked  or  noted  as 
such  on  the  plat  of  the  town  wherein  such  donation  or 
grant  may  have  been  made,  shall  be  considered  to  all 
intents  and  purposes,  as  a  general  warranty  to  the  said 
donee  or  donees,  grantee  or  grantees,  for  his,  her,  or 
their  use  for  the  purposes  intended  by  the  donor  or 
donors,  grantor  or  grantors  aforesaid.'' 

Appellants  next  insist  that  the  facts  as  found  by  the 

court  show  that  said  street  had  been  abandoned  long 

before  the  commencement  of  this  suit;  that  the 

2.  facts  set  forth  in  said  paragraph  of  answer  were 
sufficient  upon  the  theory  of  abandonment,  and 
that  therefore  the  court  erred  in  sustaining  said  de- 
murrer. In  Tovm  of  Lake  View  V.  LeBahn  (1886),  120 
111.  92,  9  N.  E.  269,  it  was  said : 

"A  municipality  must  be  permitted  to  wait  its  rea- 
sonable time  for  opening  and  improving  its  public 
streets,  as  its  own  resources  and  the  public  need  may 
allow  and  require,  *  *  *.*'  See,  also,  Powell  v.  City 
of  GUman  (1890),  38  111.  App.  611;  Griffin  V.  City  of 
Olathe  (1890),  44  Kan.  342,  24  Pac.  470. 

In  Mayor,  etc.  V.  Frick  (1895),  82  Md.  77,  33  Atl.  435, 
it  was  sai(^:  "It  was  urged  on  the  part  of  the  land- 
owners, that  inasmuch  as  there  has  been  neither  ac- 
ceptance nor  user  by  the  public,  the  dedication,  if  any, 
never  became  complete,  and  that  this  continued  nonuser 
for  twenty-five  years  amounts  to  and  constitutes  an 
•  abandonment.  This  view,  however,  is  not  consistent 
with  what  was  said  by  this  court  in  McCormi&s  case, 
9upra;  (45  Md.  527.)     Alvey,  former  Chief  Judge,  de- 
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livering  the  opinion :  'In  the  case  of  a  clear  act  of  dedi- 
cation, as  for  a  street,  it  is  not  essential  to  the  validity 
of  such  act  that  the  space  thus  dedicated  should  at  once 
be  used  by  the  public  for  that  purpose,  or  that  it  should 
be  so  used  within  any  limited  time,  in  the  absence  of 
any  condition  to  that  effect/  " 

In  the  case  of  Ice  Company  v.  City  (1891),  48  La. 
Ann.  217,  9  South.  21,  the  court  quotes  with  approval 
from  the  case  of  Shea  V.  City  of  Ottawa  67  la.  39,  the 
following :  "  'But  it  is  urged  that  there  was  no  accep- 
tance of  the  dedication  by  the  public  or  by  the  city  for 
the  public  for  more  than  thirty  years  after  the  dedica- 
tion when  the  street  was  graded.  It  is  shown  that  the 
street  remained  uninclosed ;  that  the  land  was  rough  and 
hilly,  and  for  that  reason  it  was  but  little  used  by  the 
public.  It  appears  that  when  the  wants  of  the  public 
demanded  it,  the  city  proceeded  to  grade  the  street  at 
the  point  in  dispute. 

'It  would  not  do  to  hold  that  the  only  streets  dedi- 
cated to  the  public  over  hilly,  rough  land  would  revert 
to  the  dedicator  if  they  were  not  improved  ancf  used 
by  the  public  until  the  wants  of  the  public  travel  de- 
manded it.  In  some  of  the  cities  of  this  state  there  are 
streets  in  some  portions  thereof  over  which  no  vehicle 
or  horse  has  passed,  and  yet  they  were  dedicated  more 
than  thirty  years  ago.  They  have  not  been  used  be- 
cause until  graded  they  are  incapable  of  use.  The  dedi- 
cation will  be  presumed  by  the  law  to  have  contemplated 
this  state  of  things  and  imposed  no  condition  upon  the 
public  to  use  the  street  until  the  public  wants  demanded 
and  secured  this  improvement.'" 

In  the  case  of  People  v.  Com  Products  Co.  (1919), 
286  111.  226, 121  N.  E.  574,  it  was  said:     "The  power  of 
a  city  council  to  by  ordinance  authorize  the  use  of  pub-  « 
lie  streets  or  parts  thereof  for  private  purposes  has 
been  uniformly  denied  by  this  court.    The  rule  is  well 
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settled  that  when  a  public  street  is  once  established  all 
the  beneficial  uses  vest  in  and  devolve  upon  the  public. 
These  uses  include  the  uninterrupted,  unimpeded  and 
unobstructed  use  of  every  portion  and  part  of  such  pub- 
lic highway — ^not  only  that  they  may  use  all  the  ground 
for  foundation  to  travel  upon,  but  that  they  may  like- 
wise enjoy  the  uses  of  the  air  above  and  the  ground 
beneath  the  surface." 

See,  also,  Elliott,  Roads  and  Streets  (2d  ed.)  §§118, 
119,  657. 

We  find  no  error  in  this  record,  and  the  judgment  is 
therefore  affirmed. 


Standard  Electric  Manufacturing  Company 

V.  Tuttle  et  al. 

[No.  10,546.    Filed  March  11,  1920.    Rehearing  denied  May  27, 
1920.    Transfer  denied  January  5,  1921.] 

Appeal. — Interlocutory  Orders, — Receivers. — Time  for  Perfecting 
Appeal. — StatiUe. — An  appeal  must  be  taken  within  ten  days 
under  §1289  Bums  1914,  §1231  R.  S.  1881,  to  entitle  the  ag- 
grieved party  to  a  review  of  the  action  of  the  court  in  appoint- 
ing or  refusing  to  appoint  a  receiver. 

From  Marion  Superior  Court  (al,746) ;  Linn  D.  Hay, 
Judge. 

Action  for  the  appointment  of  a  receiver  by  Roy 
Tuttle  and  others  against  the  Standard  Electric  Manu- 
facturing Company.  From  an  order  appointing  a  re- 
ceiver, the  defendant  appeals.    Appeal  dismissed. 

Burke  G.  Slaymaker  and  H.  C.  AustiU,  for  appellant. 
L.  H.  Oberreich  and  /.  Af.  BerryhiU,  for  appellees. 

Statement  by  Dausman,  J. — 

This  cause  has  been  transferred  to  this  court 
from  the  Supreme  Court.  The  appellant  is  a  cor- 
poration, and  appellee  Tuttle  is  a  stockholder  therein. 
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Tuttle  instituted  ttiis  proceeding  for  the  sole  purpose 
of  procuring  the  appointment  of  a  received  for  the 
corporation.  The  grounds  on  which  the  appointment 
of  a  receiver  is  asked  are  that  the  management  of  the 
corporation  is  incompetent,  inefficient,  and  improvident ; 
that  the  business  is  being  conducted  at  a  loss;  that 
creditors  are  threatening  to  institute  actions  against 
the  corporation  on  their  claims,  and  are  threatening 
to  reclaim  certain  machines  on  which  they  hold  vendors' 
liens ;  that  one  Applegate  has  a  controlling  influence  and 
operates  the  corporation  in  a  manner  detrimental  to 
the  interest  of  the  plaintiff  and  other  stockholders ;  and 
that  the  corporation  is  insolvent.  Following  the  allega- 
tions of  the  above  facts,  the  complaint  contains  this 
significant  averment:  "Plaintiff  avers  that  it  is  im- 
possible for  the  present  management  of  the  defendant 
to  rehabilitate  the  financial  condition  of  the  defendant 
and  enable  it  to  continue  in  business,  and  that  it  is  im- 
perative that  this  court  assume  charge  and  direction  of 
the  affairs  and  assets  of  said  defendant  and  appoint  a 
receiver  therefor  without  notice  to  the  defendant.'' 

On  January  25,  1918,  the  court  appointed  a  receiver 
without  notice.  Subsequently  the  corporation  appeared 
and  filed  answer  in  general  denial.  A  trial  was  had, 
and  on  January  28,  1918,  the  court  made  the  following 
finding  and  order: 

"The  evidence  is  concluded,  and  the  court,  being 
fully  advised  in  the  premises,  finds  for  the  plaintiff 
and  against  the  defendant,  and  finds  that  it  is  to  the 
best  interest  of  defendant  company  that  said  receiver- 
ship be  continued.  And  the  court  further  finds  that 
the  bond  of  said  receiver  should  be  raised  to  $30,000.00. 
It  is  therefore  ordered  by  the  court  that  the  receiver 
heretofore  appointed  by  the  court  in  this  cause  be  con- 
tinued as  receiver  in  this  cause,  and  that  his  bond  be 
raised  to  $80,000.00." 
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On  Majp  28, 1918,  the  court  overruled  appellant's  mo- 
tion for  a  new  trial.  This  is  a  vacation  appeal  and  the 
transcript  was  filed  July  12, 1918.  The  errors  assigned 
are  (1)  that  the  court  erred  in  appointing  a  receiver, 
and  (2)  in  overruling  the  motion  for  a  new  trial. 


Dausman,  J.,  delivered  the  opinion  of  the  court: 

The  general  provision  of  the  Code  fixes  180  days  as 
the  period  of  time  within  which  appeals  may  be  taken 
from  final  judgments.  §§670,  672  Bums  1914,  Acts 
1913  p.  65.  But  the  Code  contains  also  some  special 
provisions  concerning  appeals.  Section  1289  Bums 
1914,  §1231  R.  S.  1881,  provides  that  in  all  cases  in 
which  a  receiver  may  be  appointed  or  refused  the  party 
aggrieved  may,  within  ten  days  thereafter,  appeal  from 
the  decision  on  the  application  for  a  receiver  without 
awaiting  the  final  determination  of  the  case. 

To  entitle  the  aggrieved  party  to  a  review  of  the  ac- 
tion of  the  court  in  appointing  or  refusing  to  appoint 
a  receiver  the  appeal  must  be  taken  within  ten  days. 
Vance  v.  Schayer  (1881),  76  Ind.  194;  Hursh  v.  Hursh 
(1885),  99  Ind.  500;  Wabash  R.  Co.  v.  Dykeman  (1892), 
133  Ind.  56,  32  N.  E.  823;  Daugherty  v.  Payne  (1911), 
175  Ind.  603,  95  N.  E.  233 ;  Lewis  v.  Nielsan  (1911),  176 
Ind.  414,  96  N.  E.  145. 

Because  of  its  inherent  nature  an  order  by  which  a 
receiver  is  appointed  is  not  a  finality.  It  is  essentially 
interlocutory.  The  fact  that  the  only  purpose  of  this 
proceeding  was  to  procure  the  appointment  of  a  receiver 
does  not  make  the  order  a  final  judgment.  Indeed,  such 
orders  are  not  judgments.  Receivers  are  usually  ap- 
pointed in  cases  o'f  emergency.  Therefore,  the  reasons 
for  the  existence  of  the  special  provision  of  the  Code, 
evidenced  by  §1289,  supra,  are  not  difficult  to  discover. 
In  such  cases  the  party  aggrieved  must  act  promptly. 
VOL.  74—36 
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However  erroneous  the  action  of  the  court  in  appoint- 
ing a  receiver  may  have  been,  we  have  no  jurisdiction 
to  review  it,  since  no  appeal  was  perfected  within  ten 
days  thereafter.    The  attempted  appeal  is  dismissed. 

Remy,  J.,  not  participating. 


Henry  v.  Knight. 

[No.  9,702.    Filed  March  26,  1919.    Rehearing  denied  June  18j 
1919.    Transfer  denied  January  5,  1921.] 

1.  SuBBOGATiON. — Support  and  Maintenance, — Demand  Against 
Person  Obligated, — ^Where  a  son,  in  consideration  of  his  nioth^ 
er's  conveyance,  agreed  to  support  a  feeble-minded  sister,  but 
failed  to  do  so,  and  a  niece  cared  for  and  sheltered  such  de- 
pendent, no  demand  was  necessary  to  mature  the  claim  of  the 
niece  against  her  uncle  for  clothing,  food  and  services  so  fur- 
nished,   pp.  565, 566. 

2.  Subrogation. — Rights  of  Subrogee, — Subrogation  passes  all 
the  rights  of  the  creditor  to  the  subrogee,  who  is  entitled  to 
the  benefit  of  all  the  remedies  of  the  creditor,  and  may  use 
all  the  means  which  the  creditor  could  use  to  enforce  payment, 
p.  566. 

8.  SuGROGATiON. — Support  of  Insane  Person. — Right  of  Subro' 
gation, — ^Where  a  son,  in  consideration  of  his  mother's  convey- 
ance of  a  farm,  agreed  to  care  for  and  support  an  imbecile 
sister,  but  failed  to  do  so,  and  caused  her  to  be  confined  in  a 
county  poor  asylum,  the  daughter  of  another  sister,  who  fur- 
nished such  dependent  with  necessary  support,  acquired  the 
right  of  subrogation  in  her  dependent  aunt's  right  against  such 
grantee  son,  which  was  as  effective  for  her  protection  as  if 
the  aunt  had  been  of  sound  mind  and  had  requested  such  sup- 
port,   pp.  566, 568. 

4.  Insane  Persons. — Liahility  for  Necessaries, —  Persons  in- 
capable of  making  contracts  generally  may,  nevertheless,  be 
charged  with  necessaries,    p.  568. 

5.  Work  and  Labor. — Family  Relationship, — Presumption, — ^The 
presumption  that  an  aunt  lived  with  her  niece  in  a  family  re- 
lation could  not  be  indulged  in,  where  the  aunt  was  aged,  im- 
becile, deformed  and  demented,  so  that  it  could  not  be  right- 
fully assumed  that  mutual  services  were  to  be  rendered,    p.  568. 

6.  Subrogation. — Furnishing  Support  to  Relative. — Right  to 
Subrogation  of  Chainu — Moral  Compulsion. — ^Where  a  mother 
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conveyed  a  farm  to  a  son  under  an  a^eement  that  he  would 
care  for  and  support  his  imbecile  sister,  and  he  not  only  failed 
to  do  so,  but  subjected  her  to  cruel  and  brutal  treatment,  and 
subsequently  placed  her  in  the  county  poor  asylum,  the  daugh- 
ter of  another  sister,  in  discharging  her  moral  obligation  to 
care  for  and  support  her  imbecile  aunt,  acted  under  a  form  oi 
compulsion  recognized  by  equity  and  acceptable  as  a  basis  fox 
the  right  of  subrogation  against  g:rantee's  son.    p.  569. 

7.  Subrogation. — Furnishing  Support. — Plaee. — Right  to  Stih- 
rogation  of  Clcdrru — ^Where  a  mother  conveyed  a  farm  to  a  son 
imder  an  agreement  that  he  would  care  for  and  support,  an 
imbecile  sister,  and,  on  his  failure  to  so  do,  the  dependent  was 
fymished  with  care  and  shelter  by  a  niec^  the  son  cannot,  in 
aif  action  against  him  by  the  niece  to  recover  for  the  support 
so  furnished,  complain  that  the  niece  furnished  the  support  at 
a  place  different  from  that  specified  in  his  deed  from  his 
mother,  thus  to  escape  liability  to  his  niece  on  the  theory  of 
subrogation,    p.  670. 

8.  Appeal. — Limitation  of  Evidence. — Presumption. — ^In  the  ab- 
sence of  a  showing  to  the  contrary,  it  will  be  presumed  that 
the  court  properly  limited  the  scope  of  the  evidence  as  to  the 
amount  due  plaintiff,  and  fully  instructed  the  jury  in  that  re' 
gard.    p.  571. 

9.  Plbadings.  —  Sufficiency.  —  Constniction  on  Appeal.  —  The 
court  on  appeal,  in  determining  the  sufficiency  of  the  complaint, 
must  limit  its  consideration  to  the  facts  alleged,  including  such 
reasonable  inferences  as  may  be  properly  drawn  therefrom. 
p.  571. 

From  Harrison  Circuit  Court;  WiUiam  Ridley,  Judge. 

Action  by  Emma  Knight  against  Jacob  Henry.  From 
a  judgment  for  plaintiff,  the  defendant  appeals.  Af- 
firrned. 

Sam  P.  Vofft  and  C.  W.  Cook,  for  appellant. 
R.  S.  Kirkham,  Clyde  R.  Lottick  and  Lew  M.  O'Ean- 
non,  for  appellee. 

Batman,  P.  J. — ^This  is  an  action  by  appellee  against 
appellant  to  recover  a  personal  judgment,  and  to  have 
the  amount  thereof  decreed  to  be  a  lien  on  certain  real 
estate.  The  complaint  is  in  two  paragraphs.  Appel- 
lant filed  a  demurrer  to  each  paragraph  thereof,  which 
was  overruled.    After  issues  were  joined,  the  cause  was 
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submitted  to  a  jury  for  trial,  resulting  in  a  verdict  in 
favor  of  appellee,  on  which  a  personal  judgment  was 
rendered  against  appellant,  and  from  which  he  prose- 
cutes this  appeal.  The  action  of  the  court  in  overruling 
the  demurrer  to  each  paragraph  of  the  complaint  is  the 
only  error  assigned. 

The  first  paragraph  of  the  complaint  alleges  in  sub- 
stance, among  other  things,  that  in  the  year  1883  one 
Margaret  Henry  owned  a  certain  farm  of  seventy-two 
acres  in  Harrison  county,  Indiana,  on  which  ^e  lived 
with  her  family,  which  consisted  in  part  of  two  de- 
mented children,  Charles  and  Margaret;  that  in  the 
month  of  April  of  said  year  she  executed  a  deed  of  con- 
veyance for  said  farm  to  her  son  Jacob,  the  appellant 
herein,  for  the  sole  consideration,  as  therein  expressed, 
that  the  grantee  should  support  the  grantor  and  her 
two  imbecile  children,  Margaret  and  Charles,  in  a  man- 
ner suited  to  their  condition  in  life,  which  should  include 
suitable  food  and  clothing  and  lodging  on  said  premises 
as  long  as  they  should  live,  and  should  give  each  a  suit- 
able burial;  that  said  conveyance  was  accepted  by  ap- 
pellant, who  took  charge  of  the  premises,  and  has  ever 
since  remained  in  possession  thereof,  receiving  all  the 
profits  arising  therefrom ;  that  appellant  has  failed,  neg- 
lected and  refused  to  carry  out  his  said  agreement  to 
support  his  said  sister  Margaret,  or  to  perform  any  of 
the  conditions  contained  in  said  deed ;  that  the  mother 
of  appellant,  the  grantor  in  said  deed,  subsequently  died, 
and  thereafter  appellant  entered  upon  a  relentless 
course  of  cruel  and  brutal  treatment  of  said  Margaret 
and  Charles,  by  whipping  and  beating  them,  and  in  fail- 
ing and  refusing  to  provide  them  with  suitable  clothing, 
proper  food,  and  otherwise  to  care  for  them ;  that»  with 
a  view  of  relieving  himself  of  the  burden  of  supporting 
and  caring  for  said  children,  he  took  them  to  the  poor 
pisyliun  of  Harrison  county,  within  three  weeks  after 
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the  death  of  their  mother,  and  kept  them  there  for  about 
seven  years,  except  at  short  intervals,  during  one  of 
which  he  took  them  to  New  Albany,  Indiana,  and  left 
them  on  the  steps  of  the  St.  Edwards  Hospital,  where 
they  were  afterwards  found  by  the  sisters  in  charge 
thereof  in  a  chilled  and  starved  condition ;  that  Charles 
subsequently  died  in  the  poor  asylum  of  said  Harrison 
county;  that  appellant  continued  to  keep  Margaret 
therein  until  she  was  taken  therefrom  by  appellee ;  that 
appellee  is  a  niece  of  appellant  and  of  said  Margaret, 
her  mother  being  their  sister ;  that  she  and  her  mother 
reside  together  in  the  city  of  Louisville,  Kentucky,  and, 
having  heard  of  the  treatment  which  her  aunt,  Mar- 
garet, was  receiving  at  the  hands  of  appellant,  she  took 
charge  of  her  on  November  1, 1910,  had  her  moved  from 
said  poor  asylum  to  her  home  in  Louisville,  where  she 
has  kept  her  ever  since,  and  furnished  her  with  cloth- 
ing, food  and  shelter;  that  said  Margaret  is  physically 
deformed  and  mentally  defective,  and  requires  the  con- 
stant care  and  attention  of  some  one ;  that  she  has  given 
her  such  care  and  attention  as  one  in  her  condition  needs 
for  234  weeks ;  that  such  services  are  well  worth  $5 
per  week,  which  is  due  and  unpaid.  Prayer  for  a  judg- 
ment of  $1,170,  and  that  the  same  be  decreed  a  lien  on 
said  real  estate. 

The  second  paragraph  of  the  complaint  is  substan- 
tially the  same  in  effect  as  the  first,  but  briefer  in  form. 
It  alleges  that  said  Margaret  is  now  seventy-seven  years 
of  age,  and  seeks  to  recover,  in  addition  to  her  present 
account,  compensation  for  supporting  and  caring  for 
her  during  her  expectancy  of  life. 

Appellant's  first  contention  is  based  on  the  fact  that 

neither  paragraph  of  the  complaint  alleges  a  demand 

for  pa5rment  before  suit.     In  the  case  of  Watt 

1.  V.  Pittman  (1890),  125  Ind.  168,  25  N.  E.  191,  it 
was  held  that  no  demand  is  necessary,  where  the 
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beneficiary  under  a  will  providing  for  her  support 
brought  suit  against  one  charged  with  furnishing  the 
same  for  a  failure  to  discharge  his  obligation  in  that 
regard.  It  was  subsequently  held  in  a  case  where  the 
action  was  by  one  who  had  furnished  the  support,  which 
another  was  under  obligations  to  furnish,  and  was  seek- 
ing to  be  subrogated  to  the  rights  of  the  one  entitled 
to  such  support,  that  a  demand  was  not  necessary.  Clark 
V.  Marlow  (1897),  149  Ind.  41,  48  N.  E.  859.  This 
would  appear  to  be  decisive  against  appellant's  conten- 
tion. Nevertheless  he  contends  that  the  latter  case 
must  not  have  been  well  considered,  as  it  is  based  solely 
on  the  former  case,  which  does  not  support  it.  He  bases 
this  contention  on  the  fact  that  in  the  former  case  the 
action  was  by  the  beneficiary  herself,  while  in  the  latter, 
as  in  the  instant  case,  the  action  was  by  one  seeking  to 
be  subrogated  to  the  rights  of  the  beneficiary.  In  our 
opinion  the  difference  suggested  is  not  material.  It  is 
well  settled  that  subrogation  passes  all  the  rights  of  the 
creditor  to  the  subrogee.    He  is  entitled  to  the 

2.  benefit  of  all  the  remedies  of  the  creditor,  and 
may  use  all  the  means  which  the  creditor  could 
use  to  enforce  pajnnent.    In  other  words,  he 

1.    stands  in  the  shoes  of  the  creditor.    37  Cyc  380. 

In  view  of  this  well-settled  principle,  we  can  see 
no  sufficient  reason  why  the  difference  suggested  by  ap- 
pellant would  require  a  demand  by  a  subrogee  before 
bringing  suit,  where  none  is  required  of  the  original 
beneficiary.  We  conclude  that  appellant's  contention  in 
this  regard  is  not  well  taken. 

Appellant  contends  that  each  paragraph  of  the  com- 
plaint shows  that  appellee  is  an  entire  stranger  to  the 

contract  in  question;  that  she  is  an  interloper,  a 

3.  mere  volunteer,  without  equity  in  her  favor,  and 
hence  has  no  right  of  subrogation.    Appellee 

does  not  base  her  right  of  recovery  on  the  ground  that 
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she  was  a  party  to  such  contract.  She  does  assert, 
however,  that  each  paragraph  of  the  complaint  shows 
that  she  was  neither  an  interloper  nor  a  volunteer,  and 
that  she  has  a  valid  claim  against  appellant,  enforceable 
in  equity  through  her  right  of  subrogation.  It  will  be 
observed  that  each  paragraph  of  the  complaint  alleges 
facts  which  show  that  appellant  had  assumed  a  legal 
obligation  to  support  his  imbecile  sister;  that  he  had 
broken  the  contract  creating  such  obligation,  and  in 
utter  disregard  thereof  had  cast  her  upon  public  char- 
ity ;  that  appellee  had  discharged  this  obligation  for  ap- 
pellant for  a  number  of  years,  and  that  she  had  never 
been  compensated  for  so  doing.  It  is  clear,  under  the 
decisions  of  this  state,  that  if  said  paragraphs  had  con- 
tained additional  allegations  which  showed  that  appel- 
lant's said  sister  was  a  person  of  sound  mind,  and  had 
requested  appellee  to  furnish  the  support  for  which  it 
is  alleged  that  appellant  is  liable,  they  would  have  been 
sufficient  to  withstand  a  demurrer.  Huffmond  V.  B-ence 
(1891),  128  Ind.  131,  27  N.  E.  347;  Clark  V.  Marlow, 
suprcu  The  question  arises  as  to  the  sufficiency  of  said 
paragraphs  in  the  absence  of  such  additional  allega- 
tions. The  only  effect  of  such  allegations  in  actions  of 
this  kind  is  to  show  that  an  implied  contract  existed  for 
the  pajmient  of  the  claim  in  suit,  and  to  remove  the 
presumption,  which  might  otherwise  exist,  that  the  per- 
son furnishing  such  support  was  a  volunteer  in  so  doing. 
In  the  instant  case  it  is  alleged  in  each  paragraph  of  the 
complaint,  in  effect,  that  appellant's  said  sister  was  a 
person  of  unsound  mind.  It  will  therefore  be  presumed 
that  she  was  incapable  of  making  a  request  upon  which 
an  implied  contract  could  be  based,  as  in  the  cases  cited 
suprOf.  But  it  may  be  reasonably  inferred  from  the  al- 
legations of  each  paragraph  of  the  complaint  that,  bar- 
ring the  acts  of  public  charity,  appellant's  imbecile 
sister,  Margaret,  was  greatly  in  need  of  the  support 
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which  the  appellee  gave  her  for  the  sustenance  of  life. 
The  foody  clothing,  shelter  and  care  which  evidently  en- 
tered into  such  support  were  necessaries  under  these 
circumstances^  and  the  one  furnishing  them  was  enti- 
tled to  compensation  therefor,  imder  the  well-settled 
principle  that  persons  incapable  of  making  con- 

4.  tracts  generally  may,  nevertheless,  be  charged 
with  necessaries.  87  Cyc  467 ;  Combs  v.  Beatty 
(1868),  66  Ky.  (8  Bush)  613;  3  Pomeroy,  Eq- 

8.  Jurisp.  (8d  ed.)  §1300.  Under  these  circum- 
stances appellee  acquired  a  right  of  subrogation, 
which  was  as  effective  for  her  protection  as  if  the  said 
Margaret  had  been  of  sound  mind  and  made  a  request 
for  such  support,  and  appellee  was  thereby  clearly 
brought  within  the  principle  involved  in  the  Huffmond 
V.  Bence  and  Cla/rk  v.  Marlow  cases,  supra.  But  appel- 
lant attempts  to  draw  a  distinction  between  said  cases 
and  the  one  under  consideration,  by  citing  the  fact  that 
in  the  former  case  it  was  alleged  that  the  beneficiary 
was  in  urgent  need  of  surgical  relief,  and  in  the  latter 
case  that  the  beneficiary  wais  destitute  and  in  absolute 
want,  while  in  the  instant  case  no  facts  are  alleged 
which  show  that  any  such  emergency  existed.  Surely 
facts  which  show  that  an  imbecile  has  been  deprived  of 
the  support  which  had  been  provided  by  her  mother, 
cast  upon  public  charity,  without  the  ability  to  acquire 
the  necessaries  of  life,  or  assert  her  rights,  are  sufficient 
to  show  destitution,  absolute  want,  and  an  emergency 
requiring  relief. 

It  cannot  be  successfully  urged,  under  the  facts  al- 
leged, tiiat  it  will  be  presumed  that  the  existence  of  a 
family  relation  was  established  and  maintained 

5.  between  appellee  and  her  said  aunt,  after  the 
removal  of  the  latter  from  the  poor  asylum  to 

the  home  of  the  former  in  Kentucky.    Such  presump- 
tion can  only  be  properly  indulged,  where  the  parties 
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live  together  under  such  circumstances  that  it  may  be 
rightfully  assumed  that  mutual  services  are  to  be  ren- 
dered, and  not  when  the  circumstances  of  the  parties 
are  such  as  to  preclude  such  an  assumption,  or  clearly 
to  show  that  one  of  the  parties  is  incapable  of  perf  orm*- 
ing  any  of  the  reciprocal  duties  arising  out  of  the  f  am-^ 
ily  relation.  Key  v.  Harris  (1905),  116  Tenn.  161,  8 
Ann.  Cas.  200.  It  is  alleged  in  the  first  paragraph  of 
the  complaint  that  the  said  Margaret  was  an  imbecile, 
deformed  and  demented,  and  required  constant  care  and 
attention.  The  second  paragraph  shows  that  she  was 
seventy-seven  years  of  age  and  an  imbecile.  These 
facts  clearly  show  that  she  was  a  burden  on  the  labor 
and  resources  of  appellee,  and  preclude  the  presumption 
of  voluntary  service  because  of  family  relationship. 
Moreover,  they  lead  to  a  conclusion  that  appellee  as- 
sumed the  burden  of  supporting  her  unfortunate  aunt, 
under  a  form  of  moral  compulsion,  arising  from  a  sense 
of  duty,  which  was  not  only  highly  commendable,  but 
wholly  consistent  with  an  intention  to  exact  pajonent 
therefor  from  the  one  whose  obligations  she  had  dis- 
charged. 

Appellee  is  not  subject  to  the  charge  of  being  a  vol- 
unteer in  furnishing  the  support  in  question,  under  the 

allegations  of  the  complaint,  on  still  another 
6.    ground.    The -first  paragraph  alleges  that  soon 

after  the  death  of  appellant's  mother  he  entered 
upon  a  relentless  course  of  cruel  and  brutal  treatment 
of  his  imbecile  sister,  Margaret,  by  whipping,  assault- 
ing and  beating  her,  and  in  failing  and  refusing  to  pro- 
vide her  with  suitable  food  and  clothing,  and  otherwise 
to  care  for  her  properly.  Both  paragraphs  allege  in 
substance  that  he  failed,  neglected  and  refused  to  carry 
out  his  contract  to  support  said  Margaret,  by  refusing 
to  give  her  any  support  or  maintenance,  either  at  his 
home  or  elsewhere,  but  placed  her  in  the  poor  asylum, 
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where  he  allowed  her  to  remain,  except  at  short  inter- 
vals, until  taken  therefrom  by  appellee*  Said  Margaret 
was  not  a  pauper.  Her  mother,  actuated  doubtless  by 
the  love  she  bore  her  imfortunate  child,  had  guarded 
against  the  possibility  of  any  such  fate,  by  providing  a 
means  for  her  support.  This  being  true,  she  was  not 
properly  an  inmate  of  a  poor  asylum,  and  it  requires 
neither  argument  nor  citation  of  authorities  to  show 
that  appellant  violated  his  alleged  contract  in  placing 
her  there.  Vancleave  v.  Clark  (1889),  118  Ind.  61,  20 
N.  E.  527,  8  L.  R.  A.  519 ;  Ptacek  V.  Pisa  (1907) ,  231  111. 
522, 83  N.  E.  221, 14  L.  R.  A.  (N.  S.)  537.  Under  these 
circumstances  a  strong  moral  obligation  rested  on  ap- 
pellee to  give  her  unfortunate  aunt  the  support  and  care 
which,  under  the  allegations  of  each  paragraph  of  the 
complaint,  appellant  owed  her,  but  which  he  had  sig- 
nally failed  to  provide.  When  appellee  discharged  this 
obligation,  she  did  not  thereby  become  a  volunteer,  but 
acted,  in  a  sense,  under  a  form  of  compulsion  which 
equity  recognizes,  and  which  in  its  broad  application 
has  been  accepted  in  proper  cases  as  a  basis  for  the 
right  of  subrogation.  37  Cyc  374,  376,  379 ;  9  Cyc  358 ; 
Sheldon,  Subrogation  (2d  ed.)  §245;  Slack  v.  Kirk 
(1871) ,  67  Pa.  380 ;  Hoover  v.  Epler  (1866)^  52  Pa.  522 ; 
Key  V.  Harris,  supra;  Campbell  v.  Foster  Home  Assn. 
(1894),  163  Pa.  609,  30  Atl.  222, 26  L.  R.  A.  117, 43  Am. 
St.  818;  Dunn  V.  Dunn  (1890),  10  Ohio  Dec.  (Reprint) 
765.  Any  other  rule  would  be  harsh  and  unjust,  and 
could  only  be  adopted  and  enforced  by  a  failure  to  rec- 
ognize the  impelling  force  of  an  unimpaired  conscience 
and  the  demands  of  an  enlightened  public  opinion. 

Some  stress  is  laid  on  the  fact  that  each  paragraph  of 
the  complaint  shows  that  the  support  which  appell^ 

alleges  she  gave  said  Margaret  was  furnished  in 
7.    the  State  of  Kentucky,  while  the  deed,  under 

which  appellant  assumed  the  obligation  of  sup- 
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porting  said  Margaret,  contemplates  that  such  support 
was  to  be  rendered  on  the  farm  conveyed  to  him  by  his 
mother.  It  will  be  observed  that  it  is  alleged  in  effect 
that  appellant  had  neglected  and  refused  to  support  his 
said  sister  at  his  home  or  elsewhere,  and  had  placed  her 
in  a  poor  asylum.  Having  done  this,  appellant  cannot 
rightfully  complain,  under  the  facts  alleged,  that  ap- 
pellee furnished  the  support,  which  he  owed  his  sister 
and  had  failed  to  provide,  at  a  place  different  from  that 
specified  in  the  deed  from  his  mother,  and  thereby  es- 
cape liability,  although  such  place  is  in  another  state. 
The  amount  due  appellee  for  the  support  of  ap- 

8.  pellant's  imbecile  sister,  under  the  facts  alleged, 
is  not  a  proper  matter  for  consideration  in  deter- 
mining the  sufficiency  of  the  complaint.  That  was  in 
the  province  of  the  jury  trying  the  cause,  and,  in  the 
absence  of  a  showing  to  the  contrary,  it  will  be  pre- 
sumed that  the  court  properly  limited  the  scope  of  the 
evidence,  and  fully  instructed  the  jury  in  that  regard. 

But  appellant  contends  with  much  earnestness  that 

the  case  of  Piersonv.  PhiUips  (1915) ,  85  N.  J.  Eq.  60, 95 

Atl.  622,  is  in  all  its  essential  features  identical 

9.  with  the  case  at  bar,  and  should  be  controlling. 
An  examination  discloses  that  the  decision  in  that 

case,  in  so  far  as  it  can  be  said  to  be  analogous  to  the 
instant  case,  turned  on  facts  which  the  court  found  the 
evidence  established.  In  the  case  before  us  we  are  only 
called  upon  to  determine  the  sufficiency  of  the  complaint, 
and  hence  must  limit  our  consideration  to  the  facts  al- 
leged therein,  including  such  reasonable  inferences  as 
may  be  properly  drawn  therefrom.  It  may  be  that  the 
evidence  on  the  trial  established  facts  which  show  that 
appellee  was  an  interloper,  a  mere  volunteer,  without 
equity  in  her  favor,  and  with  no  right  of  subrogation, 
as  appellant  claims,  but  we  cannot  consider  such  facts, 
$is  the  evidence  i3  not  in  the  record,  and  the  overruling 
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of  a  motion  for  a  new  trial  has  not  been  assigned  as 
error. 

For  the  reasons  stated,  there  was  no  error  in  overrul- 
ing the  demurrer  to  either  paragraph  of  the  complaint. 

Judgment  affirmed. 


Pease  v.  State  op  Indiana. 

[No.  10,690.    Filed  January  6,  1921.] 

L  Courts. — Jurisdietion, — Elements. — ^The  word  "jurisdiction** 
is  sometimes  used  in  a  general  sense,  in  which  it  signifies  li&e 
abstract  right  of  a  tribunal  to  exercise  its  power  in  causes  of 
a  certain  class,  and  is  sometimes  used  in  the  particular  sense, 
in  which  it  relates  to  the  right  of  the  tribunal  to  exercise  its 
power  with  respect  to  a  particular  matter,  general  jurisdiction 
being  conferred  by  constitution  or  statutes,  and  particular 
jurisdiction  by  instituting  an  action  in  a  lawful  and  proper 
manner,    p.  574. 

2.  Action. — Commencement — ^Under  the  Code  an  action  is  com- 
menced when  a  complaint  has  been  filed  and  a  summons  issued. 
p.  575. 

8.  Courts. — Criminal. — Jurisdictum, — Crimdnal  ProaeetUums^ — 
A  criminal  court  has  no  jurisdiction  in  a  criminal  prosecution 
and  cannot  enter  upon  a  trial  until  the  prosecution  has  been 
commenced  and  perfected  in  a  lawful  and  proper  manner  by 
the  filing  of  an  accusation  either  in  the  form  of  an  indictment 
or  affidavit,    p.  575. 

4.  Judgment. — Validity. — Want  of  Jurisdiction. — ^The  proceed- 
ings of  a  court  without  jurisdiction  are  a  nullity  and  its  judg- 
ment void.    p.  576. 

6.  Indictment  and  Information. — Commteneement  of  Criminal 
ProseeuMon. — Powers  of  Legislature. — ^The  power  of  the  legis- 
lature to  prescribe  the  regulations  concerning  the  commence- 
ment of  a  criminal  prosecution  is  plenary,  and  there  must  be 
a  strict  compliance  with  such  requirements,    p.  576. 

6.  Criminal  Law. —  Jurisdiction  of  Cowrt. — Attaching  After 
Judgment. — The  failure  of  accused  to  object  to  the  prosecution 
on  the  ground  that  the  court  did  not  have  jurisdiction,  because 
the  action  had  not  been  instituted  in  the  manner  prescribed 
by  statute,  did  not  estop  him  raising  the  question  of  juris- 
diction after  the  rendition  of  judgment,  since  that  question  is 
a  matter  between  the  legislature  and  the  court  and  not  b^ 
tw^en  the  parties,    p.  577, 
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7.  GOUBTS. — JuTtsdietion. — Haw  Conferred, — The  jurisdiction  of 
the  courts  is  in  reality  a  power  inher^it  in  the  state,  and  is 
conferred  on  the  courts  either  directly  by  the  people  through 
their  Constitution,  or  indirectly  through  the  legislature  by  laws 
duly  enacted,    p.  577. 

8*  Infants. —  Eneowragifng  Delinqueney. — Pfroseoaiitm. —  JuriS' 
diction  of  Juvenile  Court. — Commeneement  of  Action, — StcUute, 
— ^Although  adults  may  be  prosecuted  in  the  juvenile  court  for 
encouraging  delinquency  in  violation  of  §1648  Bums'  Supp. 
1918,  Acts  1917  p.  842,  they  are  entitled,  when  so  prosecuted, 
to  have  the  accusation  conform  to  the  provisions  of  the  Code 
of  Criminal  Procedure,    p.  577. 

From  Marion  Juvenile  Court  (15,236a) ;  Frank  J. 
Lahr,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Charles 
R.  Pease.  From  a  judgment  of  conviction,  the  defend- 
ant appeals.    Reversed. 

RtisseU  WiUson  and  Romney  WiUson,  for  appellant 
Ele  Stansbury,  Attorney-General,  and  A.  B.  Crank, 
for  the  State. 

Dausman,  p.  J. — On  September  12,  1919,  there  was 
filed  in  the  office  of  the  clerk  of  the  juvenile  court  of 
Marion  county  a  document  denominated  in  the  record 
"SL  complaint.''  The  document  charges  that  appellant 
unlawfully  caused  and  encouraged  a  girl  under  the  age 
of  seventeen  years  to  commit  an  act  of  delinquency  as 
defined  in  the  statute  by  encouraging  and  causing  the 
girl  **ix)  be  guilty  of  indecent  and  immoral  conduct,  to 
wit,  adultery  and  fornication,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided  and  against 
the  peace  and  dignity  of  the  State  of  Indiana."  The 
document  was  signed  by  one  Robert  E.  Woolly,  but  was 
not  verified  by  his  oath.  The  defendant  was  arraigned 
and  entered  a  plea  of  not  guilty.  Thereupon  the  matter 
was  submitted  to  the  court  for  trial  without  a  jury. 
The  evidence  having  been  heard,  the  court  found  the 
defendant  "guilty  as  charged  in  affidavit  filed  in  this 
caus^."    A  pretended  judgment  was  rendered  that  th^ 
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defendant  be  fined  in  the  sum  of  $100  and  costs,  and 
that  he  be  imprisoned  in  the  Indiana  State  Farm  fot 
a  term  of  180  days.  A  motion  for  a  new  trial  was  over- 
ruled. The  alleged  error  relied  on  for  a  reversal  is  that 
the  finding  (or  decision)  is  contrary  to  law,  and  appel- 
lant makes  the  specific  contention  that  the  court  wag 
without  jurisdiction,  that  the  proceeding  is  a  nuUityi 
and  that  the  pretended  judgment  is  void. 

The  word  "jurisdiction"  is  sometimes  used  in  a  gen- 
eral sense  and  sometimes  in  a  particular  sense.    In  the 

general  sense  it  signifies  the  abstract  right  of 
1.    a    tribunal    to    exercise   its    power    in    causes 

of  a  certain  class.  In  the  particular  sense  it 
relates  to  the  right  of  a  tribunal  to  exercise 
its  power  with  respect  to  a  particular  matter.  The 
former  is  conferred  by  the  Constitution  or  statutes, 
but  the  latter  is  conferred  by  instituting  an  action  in 
a  lawful  and  proper  manner.  For  a  concrete  illu- 
stration: A  holds  a  promissory  note  in  the  sum  of 
$100  against  B  and  secured  by  mortgage  on  B's  real 
estate;  a  controversy  concerning  pajmient  arises  be- 
tween the  parties,  and  A  concludes  to  call  upon  the  state 
to  aid  him  in  enforcing  his  claim  against  B  by  fore- 
closure proceedings.  To  what  court  shall  A  go  for  re- 
lief? By  consulting  the  statutes  he  may  learn  that  a 
justice  of  the  peace  is  empowered  to  hear  and  determine 
an  action  on  a  promissory  note  of  that  amount  and  to 
render  a  personal  judgment,  but  has  not  been  empow- 
ered to  foreclose  a  mortgage.  From  the  same  source 
he  may  learn  also  that  the  circuit  court  has  been  em- 
powered to  hear  and  determine  the  whole  matter  and  to 
grant  all  the  relief  to  which  A  may  be  entitled.  In 
other  words,  the  circuit  court  has  been  designated  by 
law  as  a  proper  court  in  which  to  bring  causes  of  the 
class  to  which  A's  cause  of  action  belongs,  and  has  been 
authorized  by  law  to  hear  and  determine  causes  of  that 
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class.  Hence,  it  is  commonly  said  in  an  abstract  sense 
that  the  circuit  court  has  general  jurisdiction  of  the  sub- 
ject. In  other  words,  the  subject  is  within  the  scope  of 
that  court's  authority.  But  it  has  no  jurisdiction  of 
the  particular  controversy  between  A  and  B,  and  has 
no  right  to  exercise  jurisdiction  of  that  particular  sub- 
ject-matter until  an  action  has  been  commenced  and 
perfected  in  a  lawful  and  proper  manner.  Under 

2.  our  Code  an  action  is  commenced  when  a  com- 
plaint has  been  filed  and  summons  issued.    By 

filing  his  complaint  and  taking  out  a  summons  A  sub- 
mits himself  and  his  cause  of  action  to  the  court;  and 
service  on  B,  or  his  voluntary  appearance,  perfects  the 
action  and  gives  the  court  complete  jurisdiction  of  the 
particular  subject-matter  involved.  §317  Bums  1914, 
§314  R.  S.  1881;  Vanfleet,  Collateral  Attack  §§58-60; 
Yates  V.  Lansing  (1810),  5  Johns.  (N.  Y.)  282; 
Bliss  V.  Wilson  (1836),  4  Blackf.  169;  Rockland  v.  Hur- 
ricane Isle  (1909),  106  Me.  169,  76  Atl.  286;  Jordan  V. 
Brotun  (1887),  71  Iowa  421,  32  N.  W.  450;  Thomas  V. 
People  (1883),  107  111.  517,  47  Am.  Rep.  4B8;  Reynolds 
V.  Stockton  (1891),  140  U.  S.  254,  11  Sup.  Ct.  773,  35 
L.  Ed.  464;  O'Brien  V.  People  (1905),  216  111.  354,  75 
N.  E.  108,  108  Am.  St.  219;  Jackson  V.  Smith  (1889), 
120  Ind.  520,  22  N.  E.  431.  See,  7  R.  C.  L.  1029  et  seq. 
The  same  principle  holds  good,  of  course,  in  criminal 
law.  In  this  branch  of  the  law,  however,  the  principle 
is  applied  with  greater  strictness.    To  illustrate : 

3.  If  the  prosecuting  attorney  for  Marion  county 
should  be  of  the  opinion  that  C  has  committed  the 

crime  of  burglary,  and  has  determined  to  prosecute  him 
for  that  offense,  he  may  readily  learn  ^y  consulting  the 
statutes  that  the  criminal  court  has  general  jurisdiction 
to  try  and  determine  causes  of  the  class  to  which  a 
prosecution  for  burglary  belongs.  However,  the  crim- 
inal court  can  have  no  jurisdiction,  and  cannot  enter 
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upon  a  trial  of  the  particular  controversy  between  the 
state  and  C  until  an  action  has  been  commenced  and 
perfected  in  a  lawful  and  proper  manner. 

In  this  state  it  has  been  held  consistently  that  a  crim- 
inal action  can  be  commenced  only  in  the  manner  pro- 
vided by  law,  and  that  it  is  the  filing  of  the 'accusation 
in  lawful  form  that  invokes  the  jurisdiction  of  the  court 
in  the  particular  cause.  Byrne  v.  State  (1874),  47  Ind. 
120;  AUstodt  v.  State  (1874),  49  Ind,  233;  Hoover  V. 
State  (1887),  110  Ind.  349,  11  N.  E.  434;  Butler  V. 
State  (1887),  113  Ind.  5,  14  N.  E.  247;  MUler  V.  State 
(1890),  122  Ind.  355,  24  N.  E.  156;  Smith  V.  Clausmeier 
(1893),  136  Ind.  105, 114,  35  N.  E.  904,  43  Am.  St.  311 ; 
Gardner  v.  State  (1903),  161  Ind.  262,  68  N.  E.  163; 
State  V.  Simpson  (1906),  166  Ind.  211,  76  N.  E.  544, 
1005.    See,  22  Cyc  171. 

It  is  a  universal  principle  as  old  as  the  law  that  the 

proceedings  of  a  court  without  jurisdiction  are  a  nullity 

and  its  judgment  void.    Springer  V.  Shavender 

4.  (1896),  118  N.  C.  33,  23  S.  E.  976,  54  Am.  St 
708.    There  can  be  no  conviction  or  punishment 

for  crime  except  on  accusation  made  in  the  manner  pre- 
scribed by  law. 

The  legislature  has  provided  that  all  public  offenses, 

except  treason  and  murder,  may  be  prosecuted  in  the 

circuit  or  criminal  court,  by  affidavit  filed  in  term 

5.  time;  that  the  first  pleading  on  the  part  of  the 
state  is  either  an  indictment  or  affidavit ;  and  that 

the  affidavit  shall  have  the  approval  of  the  prosecuting 
attorney  indorsed  thereon.  §§1989,  2039  Bums  1914, 
Acts  1905  p.  584,  §§118,  168.  It  is  essential  that  there 
shall  be  a  strict  compliance  with  the  legislative  require- 
ments concerning  the  commencement  of  a  criminal  ac- 
tion, for  the  power  of  the  legislature  to  prescribe  the  re- 
quirements is  plenary.  Cole  v.  State  (1907),  169  Ind. 
393,  82  N.  E.  796;  RiggsY.  State  (1885),  104  Ind.  261, 
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3  N.  E.  886;  State  v.  BoaweU  (1886),  104  Ind.  541,  4 
N.  E.  675;  Carpenter  v.  State  (1860),  14  Ind.  109. 

In  the  case  at  bar  the  defendant  participated  in  the 

proceedings  and  seems  to  have  made  no  objection  on  the 

ground  that  the  court  was  without  jurisdiction 

6.  until  after  the  pretended  judgment    But  his 
conduct  in  that  respect  did  not  estop  him  from 

afterward  raising  the  question  of  jurisdiction.  Even 
his  unqualified  consent  could  not  confer  jurisdiction; 
for  the  question  of  jurisdiction  was  a  matter  between 
the  legislature  and  the  court,  and  not  between  the 
parties. 

The  jurisdiction  of  the  courts  is  in  reality  a  power 

inherent  in  the  state,  and  is  conferred  on  the  courts 

either  directly  by  the  people  through  their  Con- 

7.  stitution,  or  indirectly  through  the  legislature 
by  laws  duly  enacted.     Watts,  etc.,  Co.  v.  Unionef 

etc.  (1915),  224  Fed.  188;  Springer  v.  Shmender, 
supra;  7  R.  C.  L.  1030,  §58,  and  authorities  there  cited. 
>  The  legislature,  having  in  mind  the  liberties  of  the 
people,  has  declared  that  no  citizen  shall  be  put  on  trial 
for  a  public  offense  except  on  indictment  or  affidavit. 
Manifestly  the  legislative  purpose  is  to  shield  and  pro- 
tect the  individual  from  the  disgrace,  expense  and  haz- 
ard involved  in  a  criminal  prosecution  insofar  as  that 
may  be  done  consistently  with  the  public  welfare.  The 
legislature  has  determined  that  the  public;  welfare  is 
best  promoted  by  saving  the  individual  from  criminal 
prosecution  unless  the  accusation  rests  on  sworn  testi- 
mony given  to  the  grand  jury  or  on  a  sworn  statement 
in  the  form  of  an  affidavit. 
It  is  apparent  that  by  this  proceeding  the  prosecuting 
attorney  was  seeking  to  convict  the  defendant  of 

8.  a  misdemeanor  committed  in  violation  of  §1648 
Bums'  Supp.  1918,  Acts  1917  p.  342.  At  the  time 
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of  the  pretended  trial  the  defendant  was  a  man  of  ma- 
ture years.  Although  adults  may  be  prosecuted  in  the 
juvenile  court  for  any  offense  within  the  purview  of  §2 
of  said  act,  nevertheless,  when  so  prosecuted,  they  are 
entitled  on  sound  principle  to  have  the  accusation  con- 
form to  the  provisions  of  the  Code  of  Criminal  Pro- 
cedure; and  a  study  of  the  entire  act  has  led  to  the'con- 
viction  that  the  legislature  so  intended. 

No  affidavit  having  been  filed,  the  juvenile  court  was 
without  jurisdiction  of  the  particular  subject-matter. 
Judgment  reversed. 


Peters  v.  Andrews  et  al. 

[No.  10,628.    Filed  January  6,  1921.] 

1.  Appeal. — Briefs. — Sufficiency, — Substantial  Compliance  with 
Rules  of  Court. — ^Where  separate  demurrers  to  each  of  two 
paragraphs  of  answer  we^e  overruled,  and  appellant  by  inad- 
vertence failed  to  mention  in  his  errors  relied  on  for  reversal 
the  error  in  overruling  his  demurrer  to  the  second  paragraph 
of  answer,  a  statement  in  another  part  of  the  brief  that  such 
error  was  specification  No.  1  of  the  assignment  of  errors,  was 
a  substantial  compliance  with  the  rules  of  court,  and  the  ques- 
tion thereby  raised  will  be  considered,    p.  579. 

2.  Brokebs. — Real  Estate. — Contract  far  Comnmsions. — Valid- 
ity.— Execution  by  Nonresidents  in  a  City  Requiring  License. — 
Where  one  i^onresident  of  a  city  entered  into  a  contract  with 
another  nonresident,  a  real  estate  broker,  to  sell  his  farm  on 
commission,,  he  cannot  avoid  pajdng  the  commission  because 
the  broker  did  not  have  the  license  required  by  an  ordinance 
of  the  city,  although  both  the  commission  contract  and  the  con- 
tract of  sale  were  executed  within  such  city.    p.  580. 

From  Starke  Circuit  Court;  Oscar  B.  Smith,  Special 
Judge. 

Action  by  Robert  D.  Peters  against  Emery  Andrews 
and  others.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Reversed. 
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OrviUe  W.  Nichols,  for  appellant. 

R.  G.  Real  and  William  J.  Reed,  for  appellees. 

Nichols,  J. — ^This  action  by  appellant  against  appel- 
lee was  upon  a  written  contract  by  appellee  Andrews 
and  one  Dowd  for  the  exchange  of  appellee  Andrews' 
farm  in  Starke  county,  Indiana,  for  Dowd's  property 
in  Chicago,  Illinois,  in  which  contract  the  parties  stipu- 
lated for  a  commission  of  $500  to  be  paid  appellant  by 
appellee  Andrews,  and  the  same  amount  by  said  Dowd. 

The  complaint  was  in  two  paragraphs,  to  which  ap- 
pellees answered  in  three  paragraphs,  the  first  a  gen- 
eral denial,  the  second  averring  an  ordinance  of  the  city 
of  Chicago,  Illinois,  with  reference  to  real  estate  brok- 
ers which  was  in  force  at  the  time  of  the  execution  of 
the  contract,  and  that  appellant  had  not  obtained  a  li- 
cense to  execute  the  brokerage  contract  sued  upon,  and 
that  under  the  laws  of  the  State  of  Illinois,  no  license 
having  been  obtained  authorizing  appellant  to  make 
brokerage  contracts,  appellant  was  not  entitled  to  com- 
pensation as  a  real  estate  broker.  The  third  paragraph 
was  substantially  the  same  as  the  second,  except  that  a 
copy  of  the  ordinance  referred  to  in  the  second  para- 
graph is  made  a  part  of  the  third  paragraph.  This 
ordinance  provides  that  it  shall  be  unlawful  for  any 
person  to  engage  in  business  or  to  act  in  the  capacity 
of  a  broker  within  the  city  of  Chicago  without  first 
obtaining  a  license  therefor.  There  was  a  penalty  of 
not  less  than  $25  and  not  more  than  $200  for  a  violation 
of  the  ordinance. 

A  separate  demurrer  to  each  of  these  paragraphs  of 

answer  was  overruled.    There  was  a  reply  in  denial, 

and  a  trial  by  the  court,  which  resulted  in  a  judg- 

1.  ment  for  appellees,  from  which,  after  motion  for 
a  new  trial  was  overruled,  this  appeal.  The  ac- 
tion of  the  court  in  overruling  the  respective  d^nurrers 
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is  presented  as  the  only  question  for  our  consideration. 
Appellee  says  that  no  error  is  assigned  as  to  any  ruling 
on  the  second  paragraph,  and,  as  it  sets  up  the  same  de- 
fense as  the  third  paragraph  of  answer,  the  action  of 
the  court  in  overruling  the  demurrer  to  the  third  para- 
graph is  harmless.  By  some  inadvertence  appellant 
has  failed  to  mention  in  his  errors  relied  upon  for  re- 
versal the  error  of  the  court  in  overruling  his  demurrer 
to  the  second  paragraph  of  answer,  but  in  another  part 
of  his  brief  he  has  istated  that  the  error  in  overruling 
this  demurrer  is  specification  No.  1  of  the  assignment 
of  errors.  This  is  a  substantial  compliance  with  the 
rules  of  the  court  and  the  question  will  be  considered. 

It  is  not  averred  in  either  paragraph  of  answer  that 

appellant  was  a  resident  of  the  city  of  Chicago,  or  that 

he  was  a  regular  real  estate  broker  therein.    To 

2.  the  contrary,  it  appears  by  the  contract  of  ex- 
change which  was  made  an  exhibit  to  the  com- 
plaint that  appellant  was  a  resident  of  Enox  county, 
Indiana,  and  that  appellee  Andrews  was  a  resident  of 
Mattoon,  Illinois. 

We  do  not  need  to  cite  authority  to  support  us  in  de- 
ciding that  a  resident  of  Mattoon,  Illinois,  who  engages 
the  services  of  a  resident  of  Enox  county,  Indiana,  to 
sell  his  farm  in  such  county,  cannot  avoid  paying  for 
such  services  by  going  into  a  city  where  it  is  unlawful 
to  engage  in  the  real  estate  brokerage  business  without 
a  license,  to  execute  his  contract  of  sale  with  the  pur- 
chaser by  his  agent,  and  his  agreement  to  pay  such 
agent  for  his  services. 

The  demurrers  to  the  paragraphs  of  answer  should 
have  been  sustained.  The  judgment  is  reversed,  with 
instructions  to  the  trial  court  to  sustain  the  respective 
demurrers  to  the  second  and  third  paragraphs  of  an- 
swer, and  for  further  proceedings. 
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Zaring  et  al.  V.  Kelly  et  al. 

[No.  10y485.    Filed  November  5,  1920.    Rehearing  denied  Janu- 
ary 6,  1921.] 

1.  COBFORATIONS. — Directors, — Fiduciary  Relation  to  Company. 
— ^The  fiduciary  relation  of  the  directors  to  their  company  is 
such  that  each  has  the  burden  of  showing  that  he  acted  in 
good  faith  with  the  company,  and  those  connected  with  its 
affairs,    p.  583. 

2.  COBFOBATiONS.-^— Coniremon  of  Assets  by  Directors. — Personal 
Liability. — Officers  and  directors  in  exclusive  control  of  a 
debtor  corporation,  and  who  are  charged  with  the  preserva- 
tion of  its  assets  for  the  use  of  those  entitled  thereto,  cannot 
convert  such  assets,  even  though  they  do  so  in  a  manner  tech- 
nically under  form  of  law.    p.  583. 

From  Marion  Superior  Court  (al,628)  }  W.  W.  Thorn- 
ton, Judge. 

Action  by  John  J.  Kelly,  receiver  of  the  Morton  Place 
Automobile  Company,  against  William  C.  Zaring  and 
others.  From  a  judgment  for  plaintiff  against  the  de- 
fendant named  and  another,  they  appeal.    Affirmed. 

James  E.  Rocap  and  J.  Fred  Masters,  for  appellants. 
John  W.  Holtzw4in,  Albert  C.  Pearson  and  John  J. 
Kelly,  for  appellees. 

Nichols,  J. — Action  by  appellee  John  J.  Kelly,  re- 
ceiver of  the  Morton  Place  Automobile  Company, 
against  appellants  and  his  coappellee,  Ella  C.  Zaring,  to 
recover  $3,500,  the  value  of  certain  assets  of  said  com- 
pany which  were  alleged  to  have  been  converted  to  their 
own  use  by  appellants  and  appellee  Ella  C.  Zaring. 
There  was  a  verdict  and  judgment  against  appellant 
William  C.  Zaring  for  $2,000,  and  against  Elder  C. 
Zaring  for  $1,500.  The  only  error  assigned  and  pre- 
sented by  appellants  is  the  court's  action  in  overruling 
their  motion  for  a  new  trial,  in  which  it  is  contended 
that  the  evidence  is  insufficient  to  sustain  the  verdict; 
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that  the  verdict  is  contrary  to  law ;  that  the  court  erred 
in  refusing  appellant's  request  for  peremptory  instruc- 
tion, and  in  giving  certain  instructions ;  and  that  there 
was  error  in  admitting  certain  evidence. 

It  appears  by  the  evidence  that  appellant  William  C. 
Zaring  and  appellee  Ella  C.  Zaring  are  husband  and 
wife,  and  that  appellant  Elder  C.  Zaring  is  their  son. 
On  November  22, 1915,  one  John  R.  King  was  the  owner 
of  all  the  stock  of  the  Morton  Place  Automobile  Com- 
pany, which  included  in  its  assets  a  certain  lease  of 
property  in  which  said  company  operated  its  business, 
which  lease  said  King  had  in  his  own  name.  At  said 
time  said  King  sold  the  capital  stock  of  said  company 
to  the  Zarings  for  $3,500.  Elder  C.  Zaring  furnished 
$500  of  the  money,  and  his  mother  $3,000.  William  C. 
Zaring  furnished  nothing.  One  share  of  the  stock  was 
transferred  to  William  C.  and  the  remaining  forty-nine 
shares  were  transferred  to  Elder  C.  and  held  by  Ella  C. 
as  collateral  security  for  the  $3,000.  The  lease  which 
was  the  property  of  the  company,  though  held  in  trust 
by  King,  was  by  him  transferred  to  William  C.  There- 
after the  company  continued  to  occupy  said  property  for 
its  business,  and  paid  the  rent  to  the  lessor.  It  does 
not  appear  that  anjrthing  was  paid  to  William  C.  for 
the  use  of  the  property.  At  the  time  of  the  transfer 
of  the  property  to  the  Zarings,  William  C.  was  the  presi- 
dent and  one  of  the  directors  of  the  company,  and  Ella 
C.  and  Elder  C.  were  the  other  directors.  Elder  C.  was, 
and  continued  to  be,  the  manager.  In  August,  1917, 
William  C.  and  Ella  C.  resigned  as  directors,  and  there- 
after Elder  C.  was  the  only  director  and  the  manager. 
On  December  4,  1917,  William  C.  sold  the  lease  for 
$2,000  and  deposited  the  money  in  the  Fletcher  Amer- 
ican Bank  of  Indianapolis  in  the  name  of  his  wife.  On 
December  5  or  6,  1917,  Elder  C.  sold  the  personal  as- 
sets of  the  company  for  $1,500,  and  claimed  that  he 
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used  it  in  paying  certain  debts  for  which  he  was  per- 
sonally obligated,  and  created  by  him  to  obtain  money 
for  the  use  of  the  company. 

It  is  clear  from  King's  evidence  that,  at  the  time  of 
the  transfer  of  his  stock  to  the  Zarings,  he  held  the  lease 
in  trust  for  the  company.  When  he  conveyed  it  to 
WiUiam  C,  who  paid  no  consideration,  he  conveyed  no 
greater  title  than  he  possessed  himself,  and  William  C. 
held  the  lease  with  the  same  resulting  trust  in  favor  of 
the  company  that  burdened  King's  title. 

The  personal  property  sold  by  Elder  C.  was  the  prop- 
erty of  the  company.  This  is  undisputed.  He  testified 
that  he  used  the  money,  $1,500,  in  paying  per- 

1.  sonal  notes  that  he  had  given  to  the  People's  State 
Bank  to  raise  money  for  the  company.    He  did 

not  produce  the  notes,  and  the  books  of  the  company 
showed  that  he  was  heavily  indebted  to  it.  Evidently 
the  jury  did  not  believe  him,  and  we  see  no  reason  to 
interfere  with  the  jury's  verdict.  The  fiduciary  rela- 
tion of  each  of  the  appellants  to  the  company  was  such 
that  each  had  the  burden  of  showing  that  he  had  acted 
in  good  faith  with  the  company,  and  those  concerned 
with  its  affairs,  and  this  burden  they  each  failed  to  dis- 
charge.   To  permit  such  a  conversion  of  the  as- 

2.  sets  of  a  debtor  corporation  by  those  in  sole  and 
exclusive  control,  who  are  charged  with  their 

preservation  for  use  of  those  entitled  thereto,  even 
though  it  be  technically  under  form  of  law,  would  be 
such  a  travesty  on  legal  procedure  as  to  breed  contempt 
for  our  courts.  Errors  as  to  instructions  and  admis- 
sibility of  evidence  are  presented,  but  the  verdict  of  the 
jury,  together  with  the  judgment  thereon,  is  manifestly 
right,  and  nothing  can  be  gained  by  discussing  these 
alleged  errors.    The  judgment  is  affirmed. 
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Frankfort  General  Insurance  Company  v. 

CONDUITT  ET  AL, 

[No.  10,551.    Filed  April  20,  1920.    Rehearing:  denied  October 
28, 1920.    Transfer  denied  January  7, 1921.] 

1.  Mastesi  and  Servant. — Workmen's  Compensation  AcU — Com- 
pensation  Agreement. — Validity. — Notice  to  Insurer. — ^Thoug^ 
the  Workmen's  Compensation  Act  (Acts  1915  p.  392,  §80201 
et  seq.  Bums'  Supp.  1918)  makes  no  provision  for  notice  to 
the  insurance  carrier  nor  for  making  it  a  party  to  an  agfree- 
ment  under  §57  for  compensation,  such  an  agreement,  when 
approved  by  the  Industrial  Board,  is  binding  on  the  parties 
thereto  until  revoked,  even  though  the  insurer  had  no  actual 
notice  of  its  execution  or  approval,    p.  589. 

2.  MAsna  -AND  Servant. —  Workmen's  Compensation  Aet^ — 
Compensation  Agreement. — Insurer's  Right  to  Apply  for  Vaca^ 
Hon  of  ApprovaL — ^Though  the  provisions  of  tiie  Workmen's 
Compensation  Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums' 
Supp.  1918)  are  part  of  the  insurance  carrier's  contract  with 
the  employer,  and  the  insurer,  under  the  act,  is  boimd  by  an 
award  rendered  against  the  employer,  it  is  not  a  necessary 
party  to  a  compensation  agn^'eement,  but  it  is  a  party  in  in- 
terest, entitled  to  all  the  rights  of  the  employer,  including  that 
of  appeal,  and  on  its  request  it  should  be  made  a  party,  and 
is  then  entitled  to  apply  under  §58  of  the  act  to  vacate  the 
order  approving  the  agrreement.    p.  589. 

8.  ARBirRATiON  AND  AwABD. — **AwQird^*. — ^An  award  is  the  de- 
cision or  determination  of  arbitrators  to  whom  a  dispute  or 
controversy  between  two  or  more  persons  has  been  submitted 
for  a  decision  and  determination  out  of  court,    p.  591. 

4.  Master  and  Servant. — Workmen's  Compensation  Act. — Conir 
pensation  Agreement. —  Inewren^s  Application  to  Vacate  Ap- 
proval.— Right  of  Appeal. — If  the  Industrial  Board  has  au- 
thority to  entertain  and  determine  an  insurance  carrier's  ap- 
plication to  vacate  the  approval  of  a  compensation  agrreement, 
the  ruling  of  the  board  upon  such  application  would  be  an 
award  appealable  imder  §61  of  the  Workmen's  Compensation 
Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918). 
p.  591. 

5.  Master  and  Servant. — WorkTnerCs  Compensation  Act. — Com^ 
pensation  Agreements.  —  Va>cation  for  Fraud  or  Mistake. — 
Though  not  expressly  authorized  by  the  Workmen's  Compen- 
sation Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp. 
1918),  the  Industrial  Board  has  the  power  in  case  of  fraud. 
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duress  or  mistake  to  vacate  its  approval  of  a  compensation 
agreement  and  to  entertain  an  application  for  that  purpose 
when  made  by  the  employee,  employer  or  insurance  carrier, 
but  such  applications  should  be  closely  scrutinized  and  cau- 
tiously granted    p.  594. 

6.  MASTfai  AND  Servant. — Workmen's  Compensation  Act. — City 
Firemun, — Employe  within  Compensation  Inswranee  Policy, — 
Where  it  was  the  intention  of  the  insurer  that  its  workmen's 
compensation  insurance  policy  should  cover  city  firemen,  their 
salaries  being  considered  in  fixing  the  amount  of  the  premium 
paid,  and  the  insurer  prepared  the  report  of  a  fireman's  death 
to  be  filed  with  the  Industrial  Board  and  also  a  compensation 
agrreement  between  the  city  and  the  fireman's  dependents, 
which  was  approved  by  the  board  and  paid,  the  fireman  was 
an  employe,  and  not  an  ofiicer,  of  the  city  in  so  far  as  the 
insurer  was  concerned,    p.  594. 

7.  Master  and  Servant. — Workmen's  Compensation  Act — Va- 
cation of  Compensation  Agreement — Insured's  Misconception 
of  Law. — A  mere  misconception  on  the  part  of  an  insurance 
carrier  as  to  the  law  is  not  of  itself  such  a  mistake  as  would 
authorize  the  setting  aside  of  a  compensation  agreement  ap- 
proved by  the  Industrial  Board,    p.  596. 

From  the  Industrial  Board  of  Indiana. 

Application  by  the  Frankfort  General  Insurance  Com- 
pany to  set  aside  the  approval  by  the  Industrial  Board 
of  a  workmen's  compensation  a^eement  entered  into 
between  the  city  of  Newcastle  and  the  dependents  of 
George  A.  Conduitt,  deceased.  From  a  denial  of  the 
application,  the  insurer  appeals.    Affirmed. 

Elmer  E.  Stevenson,  for  appellant. 
Ewms  &  Dewitt  and  Barnard  &  Barnard,  for  appel- 
lees. 

McMahan,  J. — ^This  is  an  application  by  appellant  to 
set  aside  and  vacate  the  approval  by  the  Industrial 
Board  of  a  workmen's  compensation  agreement  entered 
into  between  the  city  of  Newcastle  and  the  other  appel- 
lees, who  are  the  dependents  of  George  A.  Conduitt. 

On  and  prior  to  February  25,  1916,  George  A.  Con- 
duitt was  a  member  of  the  fire  department  of  the  city 
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of  Newcastle,  and  on.  said  day,  while  engaged  in  an 
effort  to  extinguish  a  fire  in  said  city,  and  while  so 
doing,  he  accidently  received  an  injury  which  arose  out 
of  and  in  the  discharge  of  his  duties  as  such  fireman, 
and  which  resulted  in  his  death  February  26,  1916. 
Within  a  few  days  after  said  death,  the  appellant  by  an 
authorized  representative  made  an  investigation  of  the 
facts,  and  caused  a  report  of  said  injury  and  death  to 
be  filed  with  the  Industrial  Board.  On  March  6,  1916, 
appellant  prepared  a  compensation  agreement  upon  the 
form  prescribed  by  the  Industrial  Board,  and  caused  it 
to  be  executed  by  the  city  of  Newcastle  and  the  other 
appellees,  they  being  the  dependents  of  George  A.  Con- 
duitt, in  which  it  was  agreed  that  the  city  of  Newcastle 
would  pay  said  dependents  a  weekly  compensation 
of  $6.93  for  a  period  not  exceeding  300  weeks, 
and  funeral  expenses  not  to  exceed  $100.  Said  agree- 
ment was  filed  with  the  Industrial  Board  by  the  appel- 
lant, and  on  March  9,  1916,  was  approved  by  a  single 
member  of  said  board.  No  application  to  review  the 
action  of  the  board  approving  said  agreement  was  ever 
filed.  In  accordance  with  said  agreement,  said  city  paid 
to  the  appellees  the  compensation  fixed  by  said  agree- 
ment for  a  period  of  104  weeks,  and  also  paid  burial 
expenses  in  the  sum  of  $100,  all  of  which  was  repaid 
to  it  by  the  appellant. 

On  August  31,  1918,  the  appellant  filed  its  petition  to 
vacate  the  approval  of  the  agreement  of  compensation, 
alleging  that  by  the  mutual  mistake  and  misunderstand- 
ing of  all  of  the  parties  to  said  agreement  it  was  errone- 
ously assumed  that  George  A.  Conduitt,  at  the  time  he 
received  the  injuries  which  resulted  in  his  death,  was 
an  employe  of  said  city,  and  that  said  agreement  was 
entered  into  as  the  result  of  said  mutual  mistake,  and 
not  otherwise ;  that,  as  a  matter  of  fact,  said  George  A. 
Conduitt  was  not  an  employe  of  the  city  of  Newcastle, 
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but  was  a  public  officer,  and  that  appellant  was  not 
bound  under  its  policy  of  insurance  to  pay  compensa- 
tion to  the  dependents  of  said  decedent ;  that  there  was 
not  and  is  not  any  liability  under  the  law  on  the  part 
of  either  said  city  of  Newcastle  or  appellant  to  pay  any 
workmen's  compensation ;  that  the  compensation  agree- 
ment was  executed,  and  all  the  payments  of  compensa- 
tion were  made  without  any  consideration,  and  that, 
upon  discovering  said  mistake,  payment  of  compensa- 
tion was  discontinued.  The  city  of  Newcastle,  having 
refused  to  file  a  petition  to  vacate  said  approval,  was 
made  a  party  defendant.  Prayer  that  the  Industrial 
Board  set  aside  and  revoke  its  approval  of  said  com- 
pensation agreement  and  declare  said  agreement  void. 

A  hearing  upon  this  application  was  had  before  the 
Industrial  Board  after  notice,  and  the  application  of  ap- 
pellant to  set  aside  and  vacate  the  approval  of  the  com- 
pensation agreement  was  denied,  from  which  appellant 
prosecutes  this  appeal. 

The  appellees  have  filed  a  motion  to  dismiss  this  ap- 
peal for  the  alleged  reason  that  no  appeal  from  the 
order  of  the  Industrial  Board  denying  an  application  to 
vacate  the  compensation  agreement  is  authorized. 

Section  57  of  the  Workmen's  Compensation  Act  (Acts 
1916  p.  392,  §80201  et  seq.  Bums'  Supp.  1918)  as 
amended.  Acts  1917  p.  227  (§8020o2,  supra),  provides 
that,  if  the  employer  and  the  injured  employe,  or  his 
dependents  in  case  of  death,  reach  an  agreement  in  re- 
gard to  compensation,  a  memorandum  of  the  agreement 
in  the  form  prescribed  by  the  Industrial  Board  shall  be 
filed  with  the  board,  and  if  approved  by  the  board  shall 
be  enforceable  by  court  decree. 

Section  58  (§8020p2,  supra)  provides  that,  if  the  em- 
ployer and  the  injured  employe,  or  his  dependents,  fail 
to  reach  an  agreement  in  regard  to  compensation,  or  if 
they  have  reached  such  an  agreement  which  has  been 
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signed  and  filed  with  the  board,  and  compensation  has 
been  paid  or  is  due  in  accordance  therewitix,  and  the 
parties  thereto  disagree  as  to  the  continuance  of  any 
weekly  payment  under  such  agreement,  either  party 
may  make  application  to  the  board  for  a  hearing  in  re- 
gard to  the  matters  at  issue  and  fdr  a  ruling  thereon. 

Section  59,  as  amended.  Acts  1917  p.  164  (§8020q2, 
supra) ,  provides  that:  "The  board,  by  any  or  all  of  its 
members,  shall  hear  the  parties  at  issue,  their  represen- 
tatives and  witnesses,  and  shall  determine  the  dispute 
in  a  summary  manner.  The  award  shall  be  filed  with 
the  record  of  proceedings,  and  a  copy  thereof  shall  im- 
mediately be  sent  to  each  of  the  parties  in  dispute." 

Section  60,  Acts  1917  p.  154  (§8020r2,  supra),  pro- 
vides that:  "If  an  application  for  review  is  made  to 
the  board  within  seven  days  from  the  date  of  an  award, 
♦  ♦  ♦  the  full  board,  if  the  first  hearing  was  not 
held  before  the  full  board,  shall  review  the  evidence,  or, 
if  deemed  advisable,  hear  the  parties  at  issue,  their  rep- 
resentatives and  witnesses  as  soon  as  practicable  and 
shall  make  an  award  and  file  same,  with  a  finding  of 
the  facts  on  which  it  is  based.    *    *     ♦'» 

Section  61,  Acts  1917  p.  154  (§8020s2,  supra)  relates 
to  appeals  and  provides  that :  "An  award  of  the  board 
by  less  than  all  of  the  members,  as  provided  in  section 
59,  if  not  reviewed  as  provided  in  section  60,  shall  be 
final  and  conclusive.  An  award  by  the  full  board  shall 
be  conclusive  and  binding  as  to  all  questions  of  fact,  but 
either  party  to  the  dispute  may,  within  thirty  days  from 
the  date  of  such  award,  appeal  to  the  appellate  court  for 
errors  of  law  under  the  same  terms  and  conditions  as 
govern  appeals  in  ordinary  civil  actions.    *    ♦    ♦" 

Section  73  (§8020e8,  supra)  requires  that  the  policy 
of  insurance  issued  by  appellant  contain  a  clause  to  the 
effect  that  notice  to  or  knowledge  by  the  employer  of 
the  occurrence  of  an  injury  should  be  deemed  notice  to 
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the  insurance  carrier ;  that  jurisdiction  of  the  employer 
for  the  purpose  of  the  act  should  give  jurisdiction  of  the 
insurer,  and  that  the  insurer  should  in  all  things  be 
bound  by  and  subject  to  the  awards,  judgments  or  de- 
crees rendered  against  the  employer.  This  section  was 
amended  by  Acts  1919  p.  158,  172,  and  now  requires 
the  policy  to  contain  other  provisions.  The  effect  of 
this  section  is^>^  f^ke  the  insurance  carrier  a  party  to 
the  award  made  by  the  Industrial  Board. 

Section  74  (§8020f3,  supra)  provides  that  the  policy 
should  be  construed  as  a  direct  promise  by  the  insur- 
ance carrier  to  pay  to  the  person  entitled  to  compen- 
sation all  benefits  awarded  under  the  act. 

With  certain  exceptions,  it  is  made  the  duty  of  the 
employe  or  his  representative  to  give  the  employer  writ- 
ten notice  of  the  occurrence  of  the  jury.  §22  (§8020fl, 
supra.) 

No  provision  is  made  anywhere  in  the  act  for  notice 

to  the  insurance  carrier,  nor  fof  making  it  a  party  to 

the  agreement  for  compensation,  nor  to  the  ap- 

1.  plication  by  the  employe  for  compensation.    The 
agreement  between  the  employer  and  the  employe 

under  §57,  supra,  when  approved  by  the  board,  is  bind- 
ing on  the  parties  thereto  as  long  as  it  stands  unrevoked, 
even  though  the  insurer  had  no  actual  notice  of  its 
execution  or  approval. 

It  evidently  was  not  the  intention  of  the  legislature 
that  it  should  be  necessary  to  make  the  insurance  car- 
rier a  party  to  the  agreement  between  the  em- 

2.  ployer  and  employe  for  compensation,  nor  to  the 
proceedings  before  the  Industrial  Board  asking 

its  approval  of  the  agreement.    The  provisions  of  the 
compensation  act  entered  into  and  became  a  part  of  the 
contract  of  insurance,  and,  while  the  insurance  carrier/ 
was  not  a  necessary  party  to  the  agreement  for  com- 
pensation or  to  an  application  filed  with  the  Industrial        \ 


'ir' 
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Board  for  compensation,  it  does  not  necessarily  follow 
that  it  was  not  a  proper  party.  Under  the  law,  and 
its  contract  of  insurance,  the  appellant  as  an  insurance 
carrier  was,  as  heretofore  stated,  bound  by  and  subject 
to  the  award,  judgment  and  decree  rendered  against 
the  employer.  Being  a  party  in  interest,  it  was  a 
proper,  though  not  necessary,  party  to  the  agreement 
for  compensation,  and  to  an  application  for  compensa- 
tion. When  an  insurance  carrier  is  made  a  party,  it  is 
entitled  to  all  the  rights  of  the  employer,  including  the 
right  of  appeal.  If  an  insurance  carrier  seasonably  ap- 
pears before  the  Industrial  Board  and  asks  to  be  made 
a  party  to  the  proceedings,  its  request  should  be  granted. 

The  appellant,  as  insurance  carrier,  was  an  interested 
party,  and  the  city  of  Newcastle,  having  failed  and  re- 
fused to  file  an  application  to  vacate  and  set  aside  the 
approval  of  the  agreement  for  compensation,  had  the 
right  to  file  an  application  to  vacate  said  order  of  ap- 
proval, and  the  Industrial  Board  had  authority,  under 
the  sections  hereinbefore  mentioned,  to  hear  said  ap- 
plication and  make  a  ruling  thereon. 

Upon  the  filing  of  the  application  herein,  the  board 
fixed  a  date  for  the  hearing,  and  notified  the  parties  of 
the  time  and  place  of  such  hearing.  A  hearing  was  had 
before  one  of  the  members  of  the  board  in  accordance 
with  §59,  supra,  and  the  application  denied.  Within 
seven  days  thereafter,  the  appellant  filed  an  application 
for  a  review  before  the  full  board.  The  hearing  was 
had  before  the  full  board,  and  the  application  was  again 
denied. 

The  right  of  appellant  to  appeal  to  this  court  from 
the  action  of  the  board  in  denying  its  application  de- 
pends upon  the  power  and  authority  of  the  board  to 
entertain  and  act  upon  such  application.  The  Indus- 
trial Board  is  a  board  of  arbitration  to  which  the  em- 
ployer and  the  employe,  by  electing  to  accept  the  pro- 


NOVEMBER  TERM,  1920,  591 

Frankfort,  etc.,  Ins.  Co.  v,  Conduitt — 74  Ind.  App.  584. 

visions  of  the  Workmen's  Compensation  Act,  agree  to 
submit  all  matters  in  dispute  between  them  relative  to 
compensation  in  case  of  injury  to  the  employe.  The 
board  under  the  law  is  authorized  to  decide  such  con- 
troversy between  employer  and  employe  when  submitted 
to  it  and  its  decision  is  called  an  award.  An  award  is 
the  decision  or  determination  of  arbitrators  to 
whom  a  dispute  or  controversy  between  two  or 

3.  more  persons  has  been  submitted  for  a  decision 
and  determination  out  of  court.    Peters  v.  Peirce 

(1812),  8  Mass.  398. 

The  Supreme  Court  of  Michigan,  in  discussing  the 
Workmen's  Compensation  Act  of  that  state,  said :  "The 
act  being  elective,  it  is  operative  only  as  to  those  who 
choose  to  come  within  its  provisions,  and  in  that  par- 
ticular it  is  a  board  of  arbitration  by  agreement, 
*  *  *."  Mackin  V.  DetroiUTimkin  Axle  Co.  (1915), 
187  Mich.  8,  153  N.  W.  49. 

If  the  board  had  the  authority  to  entertain  appellant's 
application,  and  to  decide  whether  it  should  be  sus- 
tained or  denied,  the  action  or  decision  of  the 

4.  board  in  sustaining  or  denying  such  application 
would  under  the  law  be  an  award  and  under  §61 

appealable. 

In  re  Stone  (1917),  66  Ind.  App.  38,  117  N.  E.  669, 
the  employer  and  employe  entered  into  a  compensation 
agreement  which  was  approved  by  the  Industrial  Board. 
About  six  weeks  thereafter,  the  employe  filed  with  the 
Industrial  Board  a  petition  alleging  a  mutual  mistake 
as  to  the  terms  of  the  agreement  and  the  amount  of 
compensation  payable  thereunder.  This  court,  in  dis- 
cussing the  question  as  to  whether  the  Industrial  Board 
had  jurisdiction  to  consider  said  application,  said :  "But, 
assuming  that  it  was  intended  by  the  employer  as  a 
compromise  settlement,  we  are  of  the  opinion  still  that 
the  Industrial  Board  under  its  broad  supervisory  pow- 
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ers  expressly  conferred  by  the  statute  creating  it  would 
have  the  power  to  hear  and  determine  the  petition  be- 
fore it  at  any  time  before  the  case  was  finally  disposed 
of.  Its  jurisdiction  in  such  matters  is  not  dependent 
upon  the  setting  aside  of  the  agreement  Such  juris- 
diction exists  over  the  subject-matter  and  the  parties 
notwithstanding  the  agreement,  whether  it  be  an  agree- 
ment upon  the  facts  giving  the  board  jurisdiction  only, 
or  whether  it  be  a  compromise  settlement  of  all  com- 
pensation due  under  the  act  and  is  broad  enough  to  in- 
clude all  disputes  between  the  employer  and  the  in- 
jured employe  or  his  dependents  with  reference  to  the 
compensation  to  be  paid  or  received  under  the  act.  In 
arriving  at  the  conclusion  above  reached  we  do  not  hold 
that  the  Industrial  Board  is  more  than  an  administra- 
tive body  or  arm  of  the  government,  which  in  the  course 
of  its  administration  of  the  law  is  empowered  to  ascer- 
tain some  questions  of  fact  and  apply  the  existing  law 
thereto,  and  in  so  doing  acts  quasi-judicially.  It  is  not 
a  court  and  is  not  vested  with  judicial  powers  within 
the  general  acceptation  of  that  term.  Neither  do  we 
hold  that  the  Industrial  Board  has  the  power  to  set  aside 
its  own  acts  in  the  absence  of  fraud,  duress,  or  mistake 
being  averred  in  a  petition  filed  for  that  purpose,  and 
after  such  fact  has  been  fully  shown  by  the  proof." 

In  Aetna  Life  Ins.  Co.  w.  Shiveley  (1918),  (Ind. 
App.)  121  N.  E.  50,  the  appellant,  insurance  car- 
rier, filed  an  application  to  set  aside  an  order  concern- 
ing the  compensation  agreement  entered  into  between 
the  employer  and  the  dependents  of  the  insured.  It 
was  there  held  that :  "Where  an  insurance  carrier,  for 
sufficient  cause  shown,  seasonably  petitions  to  be  ad- 
mitted as  a  party  to  any  such  proceeding,  the  plainest 
principles  of  justice  demand  that  it  be  admitted  and 
heard."  The  insurance  carrier  in  that  case  was  not  a 
party  to  the  compensation  agreement,  although  it  had 
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knowledge  that  the  agreement  had  been  entered  into 
and  had  been  filed  with  the  Industrial  Board,  and  had 
notified  the  Industrial  Board  that  it  was  objecting  to 
its  approval.  Without  fixing  a  date,  and  without  noti- 
fying the  insurance  carrier,  the  board  approved  the 
agreement,  and  made  an  award  in  accordance  there- 
with. After  holding  that  the  mere  fact  that  an  insur- 
ance carrier  was  not  a  party  to  the  execution  of  such 
agreement  or  to  a  proceeding  directed  to  its  approval 
does  not  invalidate  it  even  as  against  such  insurance 
carrier,  the  court,  in  discussing  the  subject,  said:  "It 
does  not  follow,  however,  that  an  employer  and  an  in- 
jured employe,  or  dependents  of  the  latter  in  case  of  his 
death  may,  over  the  opposition  of  the  insurance  car- 
rier, bind  the  latter  by  such  an  agreement,  regardless 
of  the  good  faith  of  the  parties  or  the  merits  of  the  in- 
volved claim.  Where  such  an  agreement  is  the  result 
of  mistake,  or  is  tinctured  with  fraud,  or  characterized 
by  gross  irregularity  affecting  the  substantial  rights,  or 
has  no  meritorious  foundation  in  fact,  or  the  like,  we 
do  not  regard  it  as  binding  on  the  insurance  carrier, 
either  before  or  after  its  approval,  as  against  a  proper 
proceeding,  seasonably  made,  to  right  the  consequent 
wrong." 

As  stated  in  the  opinion  just  referred  to,  **The  board 
is  not  expressly  authorized  to  vacate  an  order  approving 
such  an  agreement  as  is  involved  here.  It  is  expressly 
authorized  to  approve  such  an  agreement,  fairly  made, 
and  conforming  to  the  act.  It  necessarily  follows  that, 
as  an  incidental  power  the  board  is  authorized  to  de- 
termine whether  such  an  agreement  was  fairly  made  and 
whether  it  does  conform  to  the  act.  But  when  the 
board's  approval  has  been  procured  by  fraud,  or  is  the 
result  of  mistake  or  the  like,  and  where  as  a  consequence 
the  agreement  and  its  approval  have  no  just  foundation 
Vol.  74—38 


594        APPELLATE  COURT  OF  INDIANA, 

Frankforty  etc.,  Ins.  Co.  v,  Conduitt — 74  Ind.  App.  584. 

upon  which  to  stand,  it  seems  to  us  apparent  that  in  any 
pending  proceeding  the  board,  as  an  incidental  power, 
has  a  right  to  determine  such  fact,  and,  if  found  to 
exist,  annul  the  order  approving  the  agreement.  *  *  * 
There  should,  however,  be  some  finality  in  the  action 
of  the  board.  Where  an  insurance  carrier  has  had  rea- 
sonable opportunity  to  be  heard  on  the  proposition  of 
the  approval  of  such  an  agreement,  but  has  failed  to 
avail  himself  thereof,  his  motion  to  vacate  such  order 
should  not  be  entertained  unless  he  clearly  excuses  the 
failure." 

We  hold  that  the  Industrial  Board  has  the  power  in 

case  of  fraud,  duress,  or  mistake,  to  vacate  its  approval 

of  a  compensation  agreement,  and  to  entertain 

5.  an  application  for  that  purpose,  when  made  by 
the   employe,   employer,   or  insurance   carrier. 

Such  applications  should  be  scrutinized  closely  and 
cautiously  granted.  It  is  important  that  a  case  under 
the  Workmen's  Compensation  Act  after  award  made 
should  not  be  reopened  for  the  purpose  of  allowing  a 
party  to  make  a  new  and  distinct  case.  Benjamin  & 
Johnes  V.  Brdbban  (1917),  90  N.  J.  L.  355,  103  Atl. 
688.  It  is  not  the  policy  of  such  statutes  that  there  be 
retrials  for  error  as  in  an  ordinary  action.  Upon  the 
hearing  an  award  is  entered,  which  for  all  practical  pur- 
poses has  the  effect  of  the  award  of  an  arbitrator  under 
the  common  law.  Our  judgment  is  that  an  appeal  lies 
from  the  order  of  the  board  denying  appellant's  appli- 
cation. The  motion  to  dismiss  is  therefore  overruled. 
In  addition  to  the  facts  heretofore  set  out,  the  board 
found  that  the  salary  of  George  A.  Conduitt  was  fixed 
by  an  ordinance,  and  that  the  compensation  in- 

6.  surance  policy  issued  by  the  appellant  to  the  city 
of  Newcastle  was  intended  to  cover  the  city  fire- 
men as  employes;  that,  on  account  of  said  liability  to 
the  said  firemen  of  said  city,  the  appellant  collected  as 
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a  premium  from  said  city  the  sum  of  $608.72  which  it 
has  at  all  times  retained  and  has  never  returned  the 
same  or  any  part  thereof,  nor  offered  to  return  the  same 
or  any  part  thereof  to  said  city.  It  is  also  found  that 
the  appellant  was  fully  informed  about  the  facts  when 
it  filed  with  the  Industrial  Board  the  report  of  the  death 
of  said  George  A.  Conduitt;  that  when  it  procured  the 
execution  of  the  compensation  agreement,  and  when  it 
filed  the  same  with  the  Industrial  Board,  it  was  not  de* 
ceived  or  mistaken  as  to  any  fact  in  connection  there- 
with, and  there  was  no  mutual  mistake  of  fact  between 
any  of  the  parties;  that  if  there  was  any  mistake,  it 
was  a  mistake  of  law;  that,  in  determining  the  pre- 
mium upon  said  policy  issued  by  the  appellant  to  said 
city,  the  compensation  paid  to  the  members  of  the  fire 
department  of  said  city  was  included  as  a  part  of  the 
payroll  of  the  employes  of  said  city,  and  the  premium 
was  based  upon  said  pa^oll,  including  the  compensation 
of  the  city  firemen. 

In  Kennedy  V.  Kennedy  Mfg.,  etc.,  Co.  (1917),  177 
App.  Div.  56,  168  N.  Y.  Supp.  944,  the  court  said: 
"When  the  policy  was  taken  the  insurer  knew  his  posi- 
tion in  the  company,  and  included  his  salary  in  the 
payroll  upon  which  the  premium  was  based.  ♦  ♦  ♦ 
The  insurer,  by  treating  the  claimant  as  an  employe  and 
including  his  salary  in  the  payroll  as  a  basis  for  the 
premium,  may  not  now  be  in  a  position  to  d^iy  that 
he  was  an  employe." 

It  is  appellant's  contention  that  George  A.  Conduitt 
was  an  officer  and  not  an  employe  of  the  city  of  New- 
castle, and  therefore  that  the  appellant  was  not  liable 
under  the  policy  issued  to  the  city. 

We  do  not  deem  it  necessary  to  enter  into  a  general 
discussion  of  this  subject.  It  appears  that  at  the  time 
the  insurance  policy  was  issued  it  was  the  intention  of 
the  appellant  that  the  policy  should  cover  city  firemen. 


*'* 
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The  appellant  and  the  city  contracted  with  that  idea  in 
mind.  The  salaries  of  the  firemen  were  taken  into  con- 
sideration in  fixing  the  amount  of  the  premium  to  be 
paid  appellant  for  such  policy.  The  appellant  accepted 
and  retained  such  premium,  treating  the  firemen  as  em- 
ployes. It  prepared  or  caused  to  be  prepared  the  report 
of  George  A.  Conduitt's  death  to  be  filed  with  the  Indus- 
trial Board.  It  prepared  and  caused  the  compensation 
agreement  between  the  city  and  the  dependents  of 
George  A.  Conduitt  to  be  entered  into  and  approved  by 
the  Industrial  Board.  After  approval  of  said  agree^ 
ment  for  compensation,  the  appellant  made  104  weekly 
payments  in  accordance  with  the  award  made  by  the 
board.  Under  the  facts  and  circumstances  as  disclosed 
by  the  record,  we  are  of  the  opinion  that,  in  so  far  as 
the  appellant  is  concerned,  George  A.  Conduitt  was  an 
employe  of  the  city  of  Newcastle. 

A  mere  misconception  on  the  part  of  the  insurer  as 

to  the  law  would  not  of  itself  be  such  a  mistake  as  would 

authorize  the  setting  aside  of  the  compensation 

7.  agreement.  Especially  so  where  the  insurer, 
after  having  itself  procured  the  agreement  and 
caused  it  to  be  approved,  learned  of  a  case  which  it 
claims  holds  that  a  city  fireman  is  an  officer  and  not  an 
employe  of  the  city.  The  appellant  was  not  misled  in 
any  way  by  the  appellees.  We  think  appellant 
should  be  held  to  know  the  character  of  its  business. 
At  any  rate,  there  is  no  reasonable  showing  that  it  did 
not  know  as  much  about  the  relation  existing  between 
"^^  the  deceased  and  the  city  before  the  settlement  of  the 

question  as  afterwards.  Nor  does  it  appear  that  all  the 
facts  coming  to  appellant's  knowledge  after  the  ap- 
proval of  the  compensation  agreement  could  not  by  the 
same  investigation  have  been  learned  before. 

We  find  no  error  in  the  record.  The  action  of  the 
Industrial  Board  is  affirmed. 


.y^ 


NOVEMBER  TERM,  1920.  591 


Sheets  v.  Vandalia  R.  Co.— 74  Ind.  App.  597. 


Sheets  et  al.  v.  Vandalia  Railway  Company. 

[No.  10,235.     Filed  June  4,  1920.     Rehearing:  denied  November 
17, 1920.    Transfer  denied  January  7, 1921.] 

1.  Deed. — ConditUmal  EstaJtes. — Conditional  estates  are  eithet 
estates  upon  condition  in  deed  or  upon  condition  in  law,  the 
simplest  form  of  an  estate  upon  condition  in  a  deed  b^ng 
where  a  grantor  invests  another  in  fee  reserving  to  himseli 
and  his  heirs  a  certain  rent  on  condition  that  if  the  rent  bc 
not  paid  he  or  his  heirs  may  lawfully  re-enter,    p.  601. 

2.  Deeds. — Words  Creating  Estates  Conditional  Under  the  Corn^ 
mon  Law, — ^Under  the  common  law  certain  words  of  themselves 
make  an  estate  conditional  as  where  a  deed  is  made  of  lands 
"upon  condition,"  or  "provided  always,"  or  "so  that"  the 
grantee  do  some  act,  in  which  case  the  grantee  takes  an  estate 
upon  condition  without  any  other  words  being  added,  because 
these  words  in  themselves  contain  a  condition  that  the  grantor 
and  his  heirs  may  re-enter  on  the  failure  of  the  grantee  to 
perform  the  condition  named  in  the  deed;  but  the  provision 
that  "if  it  happen"  that  a  thing  reserved  is  not  performed, 
does  not  make  the  title  to  lands  conditional  when  used  in  a 
deed  from  an  individual,    p.  601. 

8.  Deeds. — Conditional  Estates. — Conveyance  for  Specific  Pur- 
pose.-^The  rule  that  a  deed  made  in  express  terms  for  a  spe- 
cific purpose,  or  in  consideration  of  an  act  to  be  done  or 
service  rendered,  will  be  interpreted  as  creating  a  condition  is 
an  exception  to  the  general  rule,  and  is  confined  to  cases  where 
the  subject-matter  of  the  grant  is  in  its  nature  executory,  as 
an  annuity  to  be  paid  for  in  services  to  be  rendered,  or  a  right 
or  privilege  to  be  enjoyed,  in  which  cases,  if  the  grantee  fails 
to  perform  the  service,  or  the  enjoyment  of  the  right  or  privi- 
lege, which  was  the  consideration  of  the  deed,  is  denied,  the 
grantor  will  be  relieved  from  the  further  execution  of  the 
grant    p.  602. 

4.  Deeds. — Breach  of  Conditions, — Application  of  the  Common 
Law, — ^The  tendency  of  the  courts  is  to  moderate  the  rigors  of 

the  common  law,  in  respect  to  the  breach  of  conditions,  upon  i^^ 

the  principle  that  the  courts  ou^ht  to  relieve  against  all  for- 
feitures and  penalties  where  compensation  can  be  had.    p.  603. 

5.  Deeds. — Construction.'— Condition  Stibseqtient. — Creation. — A 
condition  subsequent  that  will  defeat  an  estate  created  by  a 
deed  must  be  fairly  expressed  in  the  deed  itself,  and  the  words 
used  must  create  the  condition,  as  the  court  will  not  supply  it 
if  the  parties  fail  to  express  it    p.  603« 


598        APPELLATE  COURT  OF  INDIANA, 

Sheets  v.  Vandalia  R.  Co. — 74  Ind.  App.  597. 

6.  Deeds. — Conditions. — Creatum, — Words  Used  Must  Show  In- 
tention, — A  condition  in  a  deed  may  be  created  by  any  words 
which  show  a  clear  and  unmistakable  intention  on  the  grantor's 
part  to  create  an  estate  on  condition,  regard  being  had  to  the 
whole  of  the  deed  in  which  they  occur,  but  the  word  ''condi- 
tion" need  not  necessarily  be  used,  but  words  importing  a  con- 
dition must  be  employed  or  plainly  inferred  from  the  instru- 
ment and  the  existing  facts,    p.  603. 

7.  Deed. —  CondUion  Subsequent, —  Construction, —  A  condition 
subsequent,  having  the  effect  in  case  of  a  breach  to  defeat 
estates  already  vested,  is  not  favored  in  law,  and  hence  always 
receives  a  strict  construction,  and  will  not  be  raised  by  impli- 
cation from  a  mere  declaration  in  the  deed  that  the  grant  is 
made  for  a  special  and  particular  purpose  unless  coupled  with 
words  appropriate  to  make  such  a  condition,  and  in  doubtful 
cases  the  courts  are  disposed  to  construe  language  as  creating 
a  trust  or  covenant  rather  than  a  condition,    p.  603. 

8.  Covenants. —  Words  Creating, —  Construction, —  In  order  to 
construe  words  as  a  covenant,  it  is  not  necessary  that  they 
shall  be  precise,  or  in  any  particular  form.    p.  605. 

9.  Deeds. —  CoveTuints, —  Conditions  Subsequent. —  How  Deter- 
mined, — ^In  determining  whether  a  clause  in  a  deed  was  in- 
tended as  a  condition  or  only  as  a  covenant,  the  court  will 
look  first  to  the  langn^age  used  to  express  the  intent,  and  if 
it  is  clear  and  explicit  it  will  control,  but,  if  it  is  indefinite 
and  ambigruous,  the  court  may  then  consider  the  circumstances 
under  which  the  deed  was  executed  and  the  conditions  sur- 
rounding the  parties  which  may  be  presumed  to  have  in- 
fluenced their  conduct  in  order  to  ascertain  their  intention, 
p.  615. 

10.  Deeds. — Conditions  SvJ>sequent. — Breach, — Grantor^s  Right 
to  Re-enter, — The  intention  to  create  a  condition  subsequent  is 
most  clearly  and  positively  shown  by  a  stipulation  in  the  deed 
that,  upon  failure  to  perform  a  certain  provision  therein  con- 
tained, the  deed  shall  become  void,  or  the  estate  shall  be  for^ 
felted,  and  upon  such  a  stipulation  or  other  language  clearly 
indicating  such  an  intention,  the  breach  of  the  condition  gives 
the  grantor  a  right  to  terminate  the  estate  by  re-entry  after 
breach,    p.  615. 

11.  RAiutOADS. — Conveyance  of  Realty  To, — Deed  Conditioned 
on  Permanent  Location  of  Depot. — Substantial  Compliance. — 
Where  land  was  deeded  to  a  railroad  company  "in  considera- 
tion of  the  permanent  location  of  the  depot"  of  the  company 
and  a  roadway  upon  the  lot  conveyed,  and  there  was  nothing 
in  the  deed  showing  that  grantor  had  any  special  interest  in 
having  the  land  used  for  depot  purposes  or  that  he  would  be 
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specially  benefited  by  such  use,  held,  considering  the  whole 
deed,  that  the  conditions  therein  were  substantially  complied 
with  by  the  erection  and  maintenance  of  a  depot  for  sixty- 
five  years  until  its  abandonment  due  to  modification  of  trans- 
portation routes,  so  that  grantor's  heirs  could  not  maintain  an 
action  in  ejectment  against  grantee  company,    p.  616. 

From  Marion  Superior  Court  (99,480) ;  Linn  D.  Hay, 
Judge. 

Action  by  Thomas  R.  Sheets  and  others  against  the 
Vandalia  Railroad  Company.  From  a  judgment  for  de- 
fendant, the  plaintiffs  appeal.    Affirmed. 

Granville  W.  Browning  and  Miller  &  Dowling,  for 
appellants. 

Samuel  O.  Pickens,  Charles  W.  Moores,  R.  F.  David/' 
son,  Owen  Pickens  and  D.  P.  Williams,  for  appellee. 

McMahan,  C.  J. — ^This  is  a  suit  against  appellee  in 
ejectment  and  to  quiet  title  to  the  north  150  feet  of  block 
94  in  the  city  of  Indianapolis  known  as  the  Terre  Haute 
depot  property.  The  complaint  is  in  four  paragraphs, 
and  alleges  that  on  and  prior  to  June,  1849,  one  William 
Sheets  was  the  owner  in  fee  simple  and  in  possession  of 
said  real  estate,  and  that  he  on  said  date  conveyed  the 
same  by  warranty  deed  to  the  Terre  Haute  and  Rich- 
mond Railroad  Company,  predecessor  of  appellee;  that 
the  deed  conveying  said  land  provided  that  the  same 
should  be  used  and  occupied  exclusively  for  a  depot  and 
for  no  other  purpose ;  that  the  depot  building  should  be 
erected  on  the  north  part  of  said  premises,  and  that 
upon  the  south  part  there  should  be  left  open  a  street 
of  sufficient  width  for  all  business  purposes  connected 
with  said  road  and  adjoining  property,  which  street 
should  forever  remain  open  for  the  use  of  the  public. 
That  part  of  said  deed  material  for  our  consideration 
reads  as  follows : 

"The   said   party   of  the   first  part    (William 
Sheets)  for  and  in  consideration  of  the  permanent 
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location  of  the  depot  of  said  railroad  on  block  94 
in  Indianapolis  and  of  the  sum  of  Twenty-Seven 
Hundred  and  Fifty  Dollars  ♦  ♦  ♦  has  granted, 
bargained  and  sold,  and  by  these  presents  does 
grant,  bargain,  sell,  convey  and  confirm  unto  the 
said  party  of  the  second  part  and  their  successors 
in  office  forever,  the  following  described  piece  of 
land:  (Here  follows  description.)  The  property 
hereby  conveyed  to  be  used  and  occupied  by  said 
railroad  company  exclusively  for  a  depot,  and  for 
no  other  purpose.  The  building  to  be  erected  on 
the  north  line  of  said  conveyed  premises  upon  the 
same  along  the  south  line  thereof  to  be  left  open,  a 
street  of  sufficient  width  for  all  business  purposes 
connected  with  said  road  and  adjoining  property 
which  is  forever  to  remain  open  for  the  use  of  the 
public. 

"To  have  and  to  hold  the  above  described  prem- 
ises with  all  the  rights,  privileges  and  appurte- 
nances to  the  same  belonging  to  the  said  party  of 
Uie  second  part  and  to  their  successors  in  office  for- 


ever." 


It  is  alleged  in  the  complaint  that,  while  said  deed 
recited  a  money  consideration  as  having  been  received 
by  said  William  Sheets,  there  was  in  fact  no  money  or 
property  paid  or  delivered  by  the  grantee  or  anyone  else 
as  a  consideration  in  whole  or  in  part  for  said  convey- 
ance, but  that  said  recital  of  a  consideration  of  $2,750 
was  wholly  false ;  that  the  grantee  in  said  deed  entered 
into  immediate  possession  of  said  real  estate  in  June, 
1849,  and  built  a  railroad  depot  thereon  in  compliance 
with  the  requirements  and  conditions  in  said  deed,  and 
opened  on  the  south  part  of  said  depot  a  teamway,  which 
teamway  remained  open  for  use  until  sometime  in  April, 
1915,  when  the  appellee  tore  down  and  removed  said 
depot  building  and  wholly  discontinued  the  use  of  said 
premises  as  a  depot;  that  the  elevated  tracks  of  the 
Union  Railway  Company  are  now  located  on 'and  over 
the  whole  of  said  land  at  a  height  of  about  sixteen  feet 
above  the  level  of  the  surrounding  property,  and  which 
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renders  it  impossible  for  said  property  to  be  used  for 
depot  purposes ;  that,  by  reason  of  said  elevation  and  the 
location  of  said  elevated  tracks  on  said  property,  said 
roadway  has  been  destroyed  and  abandoned,  and  access 
by  the  public  to  said  property  rendered  impossible. 

It  is  further  alleged  that  the  conditions  upon  which 
said  property  was  conveyed  to  appellee's  predecessor  in 
title  have  been  broken,  and  that  the  title  to  said  prop- 
erty has  reverted  to  and  revested  in  appellants,  who  are 
the  heirs  at  law  of  said  William  Sheets  who  died  in  1872. 
A  demurrer  was  sustained  to  each  paragraph  of  the 
complaint,  and  judgm^t  rendered  against  appellants 
that  they  take  nothing. 

Appellants  contend  that  the  deed  from  William  Sheets 
conveyed  said  property  upon  condition  that  the  grantee 
therein  should  permanently  locate  a  depot  and  roadway 
thereon,  and  that  said  property  be  used  exclusively  for 
depot  purposes,  and  said  roadway  forever  maintained  as 
such  in  connection  with  said  depot.  The  questions  for 
our  consideration  are :  Does  said  deed  contain  a  condi- 
tion subsequent,  and,  if  so,  has  there  been  a  breach  of 
such  condition  ? 

Conditional  estates  are  of  two  kinds,  that  is,  they 
are  either  estates  upon  condition  in  deed,  or  upon  con- 
dition in  law.    The  most  simple  form  of  an  es- 

1.  tate  upon  condition  in  deed  is  where  a  man  in- 
vests another  in  fee  reserving  to  himself  and  his 

heirs  a  certain  rent  on  condition  that  if  the  rent  be  not 
paid  it  shall  be  lawful  for  the  grantor  or  his  heirs  to  re- 
enter. Many  of  the  earlier  cases  involved  leases  and 
estates  of  this  charact^. 

Under  the  common  law  there  are  certain  words, 
which  by  virtue  of  themselves  make  an  estate  condi- 
tional; thus,  if  a  deed  be  made  of  certain  lands 

2.  "upon  condition"  that  the  grantee  do  some  act, 
or  ''provided  always"  that  the  grantee  do  or  cause 
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some  act  to  be  done,  or  ''so  that''  the  grantee  shall  do 
or  cause  some  act  to  be  done,  the  srrantee  takes  an  es- 
tate upon  condition  without  any  other  words  being 
added,  because  these  words  in  themselves  contain  a  con- 
dition that  the  grantor  and  his  heirs  may  re-enter.  And 
if  the  grantee  fails  to  perform  the  condition,  the  grantor 
or  his  heirs  may  re-enter.  The  words,  "if  it  happen" 
that  a  thing  reserved  is  not  paid  or  performed,  will 
make  an  estate  conditional  when  used  in  a  grant  from 
the  state  or  when  used  in  a  will,  but,  when  used  in  a 
deed  of  an  individual,  these  words  do  not  make  the  title 
in  the  lands  conditional.  "But  such  words"  says  the 
court  in  Rawson  V.  Uxbridge  (1863),  7  Allen  (Mass.) 
125,  83  Am.  Dec.  670,  "do  not  make  a  condition  when 
used  in  deeds  of  private  persons.  If  one  makes  a 
feoffment  in  fee  ea  intentione,  ad  effectum,  ad  propo- 
situm,  and  the  like,  the  estate  is  not  conditional,  but 
absolute,  notwithstanding.  (Citing  authorities) .  These 
words  must  be  conjoined  in  a  deed  with  others  giving 
a  right  to  re-enter  or  declaring  a  forfeiture  in  a  speci- 
fied contingency,  or  the  grant  will  not  be  deemed  to  be 
conditional." 

It  is  sometimes  said  that  if  a  deed  is  made  in  express 
terms  for  a  specific  purpose,  or  in  consideration  of  an 

act  to  be  done  or  service  rendered,  it  will  be  in- 
3.    terpreted  as  creating  a  condition.    But  this  is  an 

exception  to  the  general  rule,  and  is  confined  to 
cases  where  the  subject-matter  of  the  grant  is  in  its 
nature  executory ;  as  an  annuity  to  be  paid  for  in  serv- 
ices to  be  rendered  or  a  right  or  privilege  to  be  enjoyed. 
In  such  cases,  if  the  grantee  fails  to  perform  the  serv- 
ice, or  the  enjoyment  of  the  right  or  privilege  which 
formed  the  consideration  of  the  deed  be  denied,  the 
grantor  will  be  relieved  from  the  further  execution  of 
the  grant. 
The  tendency  of  the  courts  is  to  moderate  the  rigors 
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of  the  common  law,  in  respect  to  the  breach  of  condi- 
tions, upon  the  principle  that  the  court  ought  to 
4-5.  relieve   against   all    forfeitures   and   penalties, 
where  a  compensation  can  be  had.    A  condition 
subsequent  that  will  defeat  an  estate  created  by  a  deed 
must  be  fairly  expressed  in  the  deed  itself.    The  words 
used  must  create  the  condition.    The  cdurt  will  not  sup- 
ply it,  if  the  parties  fail  to  express  it.    The  deed  must 
speak  for  itself.    A  condition,  however,  may  be  created 
by  any  words  which  show  a  clear  and  unmistak- 

6.  able  intention  on  the  part  of  the  grantor  to  create 
an  estate  on  condition,  regard  being  had  to  the 

whole  of  the  deed  in  which  they  occur.  The  word  "con- 
dition" need  not  necessarily  be  used,  but  words  import- 
ing a  condition  must  be  used,  or  plainly  inferred  from 
the  instrument,  and  the  existing  facts.  Sumner  V. 
DameU  (1891),  128  Ind.  88,  27  N.  E.  162,  13  L.  R.  A. 
178. 

The  true  rule  is  that  "conditions  subsequent,  having 

the  effect  in  case  of  a  breach  to  defeat  estates  already 

vested,  are  not  favored  in  law,  and  hence  always 

7.  receive  a  strict  construction."    2  Devlin,  Deeds 
(3d  ed.)  §970.    A  condition  subsequent  will  not 

be  raised  by  implication  from  a  mere  declaration  in  the 
deed  that  the  grant  is  made  for  a  special  and  particular 
purpose,  without  being  coupled  with  words  appropriate 
to  make  such  a  condition.  In  doubtful  cases  the  dis- 
position of  the  courts  is  to  construe  language  as  creating 
a  trust  or  covenant  rather  than  a  condition.  Thompson 
V.  Hart  (1909),  133  Ga.  540,  66  S.  E.  270;  KiVpatHck 
V.  Mayor,  etc.  (1895),  81  Md.  179,  31  Atl.  805,  48  Am. 
St.  509,  511,  27  L.  R.  A.  648;  Ecroyd  V.  Coggeshall 
(1898),  21  R.  I.  1,  41  Atl.  260,  79  Am.  St.  741 ;  Faith  V. 
Bowles  (1897),  86  Md.  13,  37  Atl.  711,  63  Am.  St.  489; 
Chicago,  etc.,  R.  Co.  V.  TiUerington  (1892),  84  Tex,  218, 
19  S.  W.  472,  31  Am.  St.  39. 
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As  said  by  the  court  in  Post  V.  WeU  (1889),  115  N. 
Y.  361,  366,  22  N.  E.  145,  5  L.  R.  A.  422,  12  Am.  St 
809 :  ''Mere  words  should  not  be  and  have  not  usually 
been  deemed  suffici^it  to  constitute  a  condition,  and  to 
entail  the  consequences  of  forfeiture  of  an  estate;  un- 
less from  the  proof  such  appears  to  have  been  the 
distinct  intention  of  the  grantor  and  a  necessary  under- 
standing of  the  parties  to  the  instrument  Nor  should 
the  formal  arrangement  of  the  words  influence  us  wholly 
in  determining  what  the  clause  was  inserted  to  accom- 
plish ;  but  in  this,  as  in  every  other  case,  our  judgm^it 
should  be  guided  by  what  was  the  probable  intention ; 
viewing  the  matter  in  the  light  of  reason."  The  deed 
in  the  case  just  cited  conveyed  and  warranted  the  fee 
of  the  premise^  free  of  incumbrances,  but  with  the  fol- 
lowing provision  in  the  habendum  clause,  viz. :  "  'Pro- 
vided always,  and  these  presents  are  upon  this  express 
condition,  that  the  aforesaid  premises  shall  not,  nor 
shall  any  part  thereof,  or  any  building  or  buildings 
thereon  erected  or  to  be  erected,  be  at  any  time  here- 
after used  or  occupied  as  a  tavern  or  public  house  of 
any  kind.'''  The  court,  in  holding  that  the  deed  did 
not  create  a  condition  subsequent  but  a  covenant,  at  page 
369,  said :  "Although  the  words  of  the  clause  in  ques- 
tion are  apt  to  describe  a  condition  subsequent  reserved 
by  a  grantor,  we  are  in  no  wise  obliged  to  take  them 
literally.  In  the  consideration  of  what,  by  the  use  of 
these  words,  was  imported  into  the  conveyance,  we  are 
at  liberty  to  affix  that  meaning  to  them,  which  the  gen- 
eral view  of  the  instrument  and  of  the  situation  of  the 
parties  makes  manifest  Whether  they  created  a  con- 
dition, or  a  covenant,  must  depend  upon  what  was  the 
intuition  of  the  parties;  for  covenants  and  conditions 
may  be  created  by  the  same  words." 

In  order  to  construe  words  as  a  covenant,  it  is  not 
necessary  that  such  words  shall  be  precise,  or  in  any 
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particular    form.    In    2    Bacon's    Abridgment 
8.     (Gov.  A)  522  it  is  said :     'The  law  does  not  seem 

to  have  appropriated  any  set  form  of  wordls, 
which  are  absolutely  necessary  to  be  made  use  of  in 
creating  a  covenant."  It  is  said  in  1  Sheppard's  Touch- 
stone 162  that :  "There  needs  not  *  *  *  be  formal 
*  *  *  words,  as  covenant,  promise,  and  the  like,  to 
make  a  covenant  on  which  to  ground  an  action  of  cove- 
nant ;  for  a  covenant  may  be  had  by  any  other  words." 
Or,  as  said  by  Chancellor  Kent,  4  Kent's  Commentaries 
(14th  ed.)  152 :  "Whether  the  words  amount  to  a  con- 
dition, or  a  limitation,  or  a  covenant,  may  be  matter  of 
construction,  depending  on  the  contract  The  intention 
of  the  party  to  the  instrument,  when  clearly  ascertained, 
is  of  controlling  efficacy :  though  conditions  and  limita- 
tions are  not  readily  to  be  raised  by  inferences  and 
argument.  ♦  ♦  ♦  The  distinctions  on  this  subject 
are  extremely  subtle  and  artificial,  and  the  construction 
of  a  deed,  as  to  its  operation  and  effect,  will,  after  all, 
depend  less  upon  artificial  rules  than  upon  the  applica- 
tion of  good  sense  and  sound  equity  to  the  object  and 
spirit  of  the  contract  in  a  given  case." 

The  deed  in  Rawson  v.  Uxbridge,  supra,  was  made  in 
consideration  of  love  and  affection,  "for  burying  place 
forever."  The  court,  in  holding  that  it  was  not  a  grant 
on  condition  subsequent,  said:  "But  ordinarily  the 
failure  of  the  consideration  of  a  grant  of  land,  or  the 
nonfulfillment  of  the  purpose  for  which  a  conveyance 
by  deed  is  made,  will  not  of  itself  defeat  an  estate.  The 
reason  for  this  distinction  between  the  two  classes  of 
cases  is,  as  stated  by  Coke,  'that  the  state  of  the  land  is 
executed  and  the  annuity  executory.'  ♦  ♦  *  We  be- 
lieve there  is  no  authoritative  sanction  for  the  doctrine 
that  a  deed  is  to  be  construed  as  a  grant  on  a  condition 
subsequent  solely  for  the  reason  that  it  contains  a  clause 
declaring  the  purpose  for  which  it  is  intended  the 
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Srranted  premises  shall  be  used,  where  such  purpose  will 
not  enure  specially  to  the  benefit  of  the  grantor  and  his 
assigns,  but  is  in  its  nature  general  and  public,  and 
where  there  are  no  other  words  indicating  an  intent  that 
the  grant  is  to  be  void  if  the  declared  purpose  is  not 
fulfilled."  See,  also,  Homer  v.  Chicago,  etc.,  R.  Co. 
(1875),  38  Wis.  165,  175. 

Referring  briefly  to  the  Indiana  cases  cited  by  appel- 
lants in  support  of  their  contention,  Hefner  V.  Yount 
(1847),  8  Blackf.  455;  Throp  v.  Johnson  (1852),  3  Ind. 
343;  Leach  V.  Leach  (1853),  4  Ind.  628,  58  Am.  Dec. 
642;  Doe  V.  Cassiday  (1857),  9  Ind.  63;  Leach  V.  Leach 
(1858),  10  Ind.  271;  Petro  V.  Cassiday  (1859),  13  Ind. 
2S9;  Boone  V.  Tipton  (1860),  15  Ind.  279  ;Rtish  V.  Rush 
(1872),  40  Ind.  83;  Lindsey  v.  Lindsey  (1874),  45  Ind. 
552;  Cory  v.  Cory  (1882),  86  Ind.  567;  Copeland  V. 
CopeUmd  (1883),  89  Ind.  29;  Richter  V.  Richter  (1887), 
111  Ind.  456,  12  N.  E.  698;  Lindsay  V.  Glass  (1889), 
119  Ind.  301,  21  N.  E.  897;  Cree  V.  Sherfy  (1894),  138 
Ind.  354,  37  N.  E.  787;  Tomlinson  V.  Tomlinson  (1904), 
162  Ind.  530,  70  N.  E.  881;  and  Huffman  V.  Rickets 
(1916) ,  60  Ind.  App.  526,  111  N.  E.  322,  are  cases  where 
the  conveyances  were  made  upon  condition  that  the 
grantee  should  furnish  support  for  the  grantor  during 
life.  Such  transactions  are  placed  in  a  class  by  them- 
selves and  enforced  without  reference  to  the  form  or 
phraseology  of  the  writing  by  which  they  are  expressed, 
or  whether  by  the  strict  letter  of  the  law  a  forfeiture  is 
expressly  provided  for,  and  are  not  applicable  here. 

In  Hwnkins  V.  Lawrence  (1846),  8  Blackf.  266,  the 
title  had  been  obtained  by  condemnation.  EvansviUe, 
etc.,  R.  Co.  V.  Meeds  (1858),  11  Ind.  273,  was  an  action 
on  a  promissory  note.  Vaughn  v.  Stuzaker  (1861),  16 
Ind.  338,  was  a  case  where  the  title  to  the  real  estate 
had  been  conveyed  for  a  public  street.  Thompson  V. 
Thompson  (1857),  9  Ind.  323,  68  Am.  Dec.  638,  was  an 
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action  to  quiet  title  on  the  theory  that  there  had  been  a 
breach  of  a  condition  subsequent.  The  deed  had  been 
destroyed  or  lost  and  the  contents  not  proved.  In 
Heaston  V.  Board,  etc.  (1863),  20  Ind.  398,  it  was  held 
that  the  provisions  of  the  deed  created  a  covenant,  and 
not  a  condition.  In  EUis  V.  Elkhart  Car  Works  Co. 
(1884),  97  Ind.  247,  252;  Carhcm  Block  Coal  Co.  V. 
Murphy  (1885),  101  Ind.  115;  Elkhart  Car  Works  Co. 
V.  Ellis  (1888),  113  Ind.  215,  15  N.  E.  249,  and  Royal 
V.  Altman  &  Taylor  Co.  (1888),  116  Ind.  424,  19  N.  E. 
202,  2  L.  R.  A.  526,  the  deeds  in  question  expressly  pro- 
vided that  the  title  was  to  be  held  on  condition,  and 
provided  for  re-entry  in  case  of  a  breach  of  the  condi- 

m 

tions. 

In  Midland  R.  Co.  v.  Fisher  (1890),  125  Ind.  19,  24 
N.  E.  756,  8  L.  R.  A.  604,  21  Am.  St  189,  and  Lake 
Erie,  etc.,  R.  Co.  V.  Priest  (1892),  131  Ind.  413,  31  N.  E. 
77,  the  provisions  of  the  deeds  contained  a  covenant  to 
fence.  No  question  concerning  a  condition  subsequent 
was  presented  to  or  considered  by  the  court.  In  Preston 
V.  Bosworth  (1899),  153  Ind.  458,  55  N.  E.  224,  74  Am. 
St.  313,  there  was  a  condition  subsequent  named  in  the 
deed,  and  it  was  expressly  provided  that  "if  said  well 
shall  be  at  any  time  abandoned,  the  title  shall  at  once 
revert  to  and  vest  in  the  grantors  as  heretofore  held  by 
them;  *  *  V  In  Clark  w.  Holton  (1877) ,  57  Ind. 
564;  Gadbury  v.  Ohio,  etc..  Gas  Co.  (1904),  162 
Ind.  9,  67  N.  E.  259,  62  L.  R.  A.  895,  and  in  many  of 
the  cases  cited  involving  support,  the  words  of  the  deeds 
are  not  set  out.  In  six  of  the  cases  cited,  the  deeds 
expressly  provided  for  re-entry  in  case  of  breach. 
Scott  V.  Stipe  (1859),  12  Ind.  74,  and  Hunt  v.  Beeson 
(1862),  18  Ind.  380,  are  not  well  reported  cases  and 
were  wrongfully  decided  on  the  authority  of  Hayden 
V.  Stoughton  (1827),  5  Pick.  (Mass.)  528,  in  which  case 
there  were  technical  words  of  condition — a  fact  which 
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the  court  undoubtedly  overlooked.  Board,  etc.  v.  Young 
(1893),  59  Fed.  96,  8  C.  C.  A.  27.  The  cases  of  Stn- 
chbir  V.  Comstock,  Harr.  Ch.  Rep.  (Mich.)  404, 
and  Brigham  v.  Shattuck  (1830),  10  Pick.  (Mass.)  306, 
cited  in  the  Scott  case,  are  not  in  point  and  do  not  sup^ 
port  the  proposition  to  which  they  are  cited.  The 
language  used  in  the  deed  in  the  Scott  case  is  not  set 
out,  but  the  court  in  the  opinion  said :  ''But  the  grant 
in  this  case  was  not  only  in  trust;  it  was  also  upon  a 
condition  subsequent  that  the  church  should,  within  a 
reasonable  time,  be  erected  upon  the  lot,  and  forever 
thereafter  be  used  as  a  house  of  worship,  pursuant  to 
thejntention  of  the  grantor." 

In  the  Hunt  case,  while  the  court  held  that  the  con- 
veyance or  donation  operated  as  a  grant  upon  condi- 
tion subsequent,  it  also  held  that^  after  the  property 
had  been  used  twenty-four  years  for  the  purposes  for 
which  it  was  donated,  a  failure  to  longer  use  it,  or  its 
appropriation  to  other  uses,  would  not  work  a  forfeiture 
of  the  estate. 

In  Indianapolis,  etc.,  R.  Co.  v.  Hood  (1879),  66  Ind. 
580,  real  estate  had  been  conveyed  to  the  railroad  com- 
pany "for  and  in  consideration  of  the  permanent  loca- 
tion and  construction  of  the  depot  of  said  railroad" 
thereon.  The  railroad  company  took  possession  under 
such  deed,  erected  a  depot  thereon  and  contin- 
ued to  use  the  same  as  a  depot  for  a  period  of 
eighteen  years,  when  it  built  another  depot  on  different 
land,  and  ceased  to  use  the  land  described  in  the  deed 
for  depot  purposes.  The  court  held  that  the  railroad 
company  took  said  lots  upon  the  condition  subsequent 
that  it  would  permanently  locate  and  construct  its  depot 
thereon,  and  that  this  condition  was  broken  by  the  re- 
moval of  the  depot  therefrom.  On  a  casual  reading  it 
would  seem  as  if  this  case  was  decisive  of  the  case  at 
bar,  but,  after  having  given  it  careful  consideration,  we 
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are  of  the  opinion  that,  in  so  far  as  the  court  held  that 
the  deed  created  an  estate  upon  condition  subsequent, 
it  was  correctly  decided,  but  the  question  as  to  whether 
or  not  the  erection  of  the  depot  building  and  the  occu- 
pancy thereof  by  the  railroad  company  for  eighteen 
years  was  a  compliance  with  the  condition  expressed 
in  the  deed  does  not  appear  to  have  bee^  called  to  the 
attention  of  the  court.  The  holding  of  the  court  that 
the  removal  of  the  depot  worked  a  forfeiture  of  the 
estate  is  not  supported  by  the  authorities  cited  by  the 
court.  The  holding  of  the  court  on  that  question  is  con- 
trary to  the  holding  in  Hunt  V.  Beeson,  supra,  and  has 
been  discredited,  if  not  virtually  overruled  as  to  that 
proposition,  in  Jeffersonville,  etc.,  R.  Co.  V.  Barbour 
(1883) ,  89  Ind.  375,  and  Sumner  V.  Darnell,  supra.  The 
deed  in  the  case  of  JeffersanviUe,  etc.,  R.  Co.  v.  Barbour, 
supra,  was  made  "  'for  and  in  consideration  of  the  sum 
of  five  dollars,' "  and  provided  that  a  failure  to  erect 
buildings  and  occupy  the  ground  "  'for  the  use  and  pur- 
pose above  mentioned,  then  and  in  that  case  the  above 
specified  ground  shall  revert  back  to  the  donors/  *'  It 
was  there  held  that  the  erection  of  the  buildings  and 
their  use  for  depot  purposes  for  thirty-three  years  was 
a  substantial  compliance  with  the  condition. 

In  Sumner  V.  DameU,  supra,  sl  conveyance  was  made 
to  the  commissioners  of  Wayne  county  in  May,  1818, 
"'in  consideration  of  the  seat  of  justice  having  been 
permanently  established  in  the  town  of  Centerville.' " 
A  courthouse  was  erected  on  the  property  described  in 
the  deed  in  1820  and  was  used  by  the  county  until  1878, 
when  the  county  seat  was  removed  to  the  city  of  Rich- 
mond, where  a  new  courthouse  was  erected,  and  the  real 
estate  on  which  the  old  courthouse  in  Centerville  had 
•  been  located  was  sold  by  the  commissioners.  The  court, 
after  holding  that  there  was  not  a  condition  subsequent, 
Vol.  74—39 
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said :  *lt  is  questionable  whether  the  appellants  would  be 
entitled  to  a  recovery  if  the  deed  contained  a  condition 
subsequent.  It  appears  from  the  finding  that  the  county 
seat  remained  at  Centreville  from  1817  to  1873,  a  period 
of  fifty-sixyears,andthatthissuit  was  brought  more  than 
seventy  years  after  the  location  of  the  seat  of  justice  at 
Centreville.  It  may  fairly  be  presumed  that  the  grantor, 
at  the  time  he  executed  the  deed  to  the  commissioners, 
owned  other  property,  the  value  of  which  he  expected 
would  be  enhanced  by  the  location  of  the  county  seat, 
or  that  he  had  other  interests  to  be  subserved  thereby. 
If  so,  we  may  also  infer  that  he  received,  during  his 
lifetime  and  while  a  resident  of  Wa3me  county,  the  sub- 
stantial benefit  of  his  donation."  In  Higbee  V.  Rodeman 
(1891),  129  Ind.  244,  28  N.  E.  442,  the  use  of  property 
for  thirty  years  was  held  a  substantial  compliance  with 
a  condition  subsequent.  In  Mead  V.  Ballard  (1868), 
74  U.  S.  290,  19  L.  Ed.  190,  it  was  held  that  the  condi- 
tion in  a  deed  calling  for  a  permanent  location  of  an 
institution  of  learning  was  fulfilled  when  the  officers 
in  good  faith  passed  a  resolution  fixing  the  place  where 
the  building  was  to  be  erected.  ^ 

Seventeen  years'  maintenance  of  a  public  station — 
''until  the  exigencies  of  business,  the  convenience  of  the 
public  and  the  welfare  of  the  railroad  demand  its  re- 
moval"— ^was  held  in  Maryland,  etc.,  R.  Co.  V.  Silver 
(1909),  110  Md.  511,  73  Atl.  297,  to  constitute  a  fair 
compliance  with  a  covenant  to  make  and  maintain  a  pas- 
senger and  freight  station  on  a  specified  lot  of  land  con- 
veyed to  it  for  that  purpose. 

In  Stansbery  V.  First  M.  E.  Church  (1916),  79  Ore. 
155,  154  Pac.  887,  it  was  held  that  where  a  deed  con-* 
tained  a  restriction  that  the  land  conveyed  was  to  be 
used  for  "  'the  purpose  of  a  parsonage,  church,  etc.,' " 
the  consideration  for  such  conveyance  was  that  the 
grantee  was  to  so  use  the  land,  and  user  in  conformity 
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with  such  recital  for  more  than  sixty  years  fully  satis- 
fied such  obligation,  because  the  rule  is  firmly  estab- 
lished that  a  long-continued  use  operates  as  full  pay- 
ment, the  court  saying:  ''If  it  be  conceded  that  the 
transfer  was  made  in  consideration  of  the  grantee 
using  the  land  for  'the  purpose  of  a  parsonage,  church, 
etc.,'  then  the  price  for  the  deed  has  been  paid  and  the 
obligation  fully  satisfied  by  using  the  land  for  church 
and  parsonage  purposes  for  more  than  60  years,  because 
the  rule  is  firmly  established  that  a  long-continued  use 
operates  as  full  payment."  Citing  Sumner  V.  DameU, 
supra;  Hunt  V.  Beeson,  supra;  Higbee  V.  Rodeman, 
supra;  Mead  V.  Ballard,  supra. 

In  Harris  V.  Shaw  (1851),  13  111.  456,  land  was  con- 
veyed  on  condition  that  the  county  seat  should  be  "per- 
manently located  upon  it/'  The  location  was  made  ac- 
cordingly with  that  intent,  but  some  years  later  the 
county  seat  was  removed.  The  grantor  sued  to  recover 
the  land.  The  court  said  it  was  no  part  of  the  contract 
that  the  county  seat  should  remain  forever  on  the  prem- 
ises. The  grantor  must  be  presumed  to  have  known 
that  the  legislature  had  the  power  to  remove  it  at  pleas- 
ure, and  that  he  must  be  held  to  have  had  in  view,  at 
least,  the  probability  of  such  a  change  when  he  made  the 
deed. 

The  Supreme  Court  of  the  United  States,  in  Newton 
V.  Commissioners  (1879),  100  U.  S.  548,  25  L.  Ed.  710, 
in  discussing  the  words  "permanently  established," 
said:  "It  will  be  observed  that  there  is  nothing  said 
about  the  county  seat  remaining,  or  being  kept,  at  Can- 
field  forever,  or  for  any  specified  time,  or  'permanently.' 
At  most,  the  stipulation  is  that  it  shall  be  considered 
as  permanently  established  there  when  the  conditions 
specified  are  fulfilled.  *  *  *  So  the  county  seat 
was  permanently  established  at  Canfield  when  it  was 
placed  there  with  the  intention  that  it  should  remain 
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there.  This  fact,  thus  complete,  was  in  no  wise  affected 
by  the  further  fact  that  thirty  years  later  the  State 
changed  its  mind  and  determined  to  remove,  and  did  re- 
move, the  same  county  seat  to  another  locality.  It  ful- 
filled at  the  outset  the  entire  obligation  it  had  assumed. 
It  did  not  stipulate  to  keep  the  county  seat  at  Canfield 
perpetually,  and  the  plaintiffs  in  error  have  no  right  to 
complain  that  it  was  not  done.''  The  deed  in  Hardy  v. 
Wiley  (1890),  87  Va.  125,  12  S.  E.  234,  conveying  the 
land  to  trustees  on  condition  that  they  build  thereon 
a  church  to  be  used  "  'for  such  other  purposes  as  should 
be  deemed  appropriate  and  necessary  to  further  the 
cause  of  Christ,' "  contained  no  covenant  to  rebuild,  or 
condition  that  the  land  revert  upon  failure  of  the  trus- 
tees to  maintain  the  church.  The  church  was  built 
thereon  and  used  as  long  as  it  was  fit  for  use  (about 
thirty  years) .  The  court  held  that  the  condition  in  the 
deed  was  fulfilled,  and  that  the  church  had  the  right  to 
sell  the  property. 

A  case  in  point  on  this  proposition  is  Texas,  etc.,  R. 
Co.  V.  MarshaM  (1890),  136  U.  S.  393,  10  Sup.  Ct.  846, 
34  L.  Ed.  385,  wherein  relief  in  equity  was  sought  by 
the  city  of  Marshall,  to  enforce  an  agreement  to  per- 
manently establish  the  eastern  terminus  of  the  com- 
pany's line  of  railroad  at  Marshall,  and  to  construct  and 
maintain  there  the  main  carworks  and  machine  shops, 
in  consideration  of  a  large  bonus  given  to  the  company 
by  the  city.  The  evidence  showed  the  railroad  com- 
pany had  in  fact  established  the  eastern  terminus  of  its 
line  at  Marshall,  and  had  located  its  shops  there.  The 
trial  court  found  that  the  contract  was  duly  executed 
by  both  parties.  The  terminus  and  shops  remained  at 
Marshall  for  eight  years,  when  the  terminus  was 
changed  to  another  place,  and  parts  of  the  shops  re- 
moved. The  point  of  law  involved  was  whether,  in  view 
of  the  proviso  in  the  subscription  agreement  that  the 
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terminus  should  be  established  permanently  at  Mar- 
shall, the  company  had  the  right  to  change  it,  and  move 
its  shops  after  eight  years.  It  was  held  that,  if  the 
eastern  terminus  and  the  shops  and  carworks  of  the 
railroad  company  were  established  at  Marshall,  ''with 
the  purpose  that  it  (i.e.,  this  location  of  them)  should 
be  permanent,"  the  contract  was  performed  by  the  com- 
pany, and  that  it  had  not  covenanted  to  keep  up  the 
arrangement  forever,  regardless  of  the  needs  entailed 
by  changes  which  might  occur  in  the  course  of  time. 
That  "permanent"  did  not  mean  forever.  The  opinion 
said,  inter  alia:  "It  appears  to  us,  so  far  from  this,  that 
the  contract  on  the  part  of  the  railroad  company  is 
satisfied  and  performed  when  it  establishes  and  keeps 
a  depot,  and  sets  in  operation  car  works  and  machine 
shops,  and  keeps  them  going  for  eight  years,  and  until 
the  interests  of  the  railroad  companjc  and  the  public 
demand  the  removal  of  some  or  all  of  these  subjects  of 
the  contract  to  some  other  place.  This  was  the  estab- 
lishment at  that  point  of  the  things  contracted  for  in 
the  agreement.  It  was  the  fair  meaning  of  the  words 
'permanent  establishment,'  as  there  was  no  intention  at 
the  time  of  removing  or  abandoning  them."  In  Whalen 
v.  Baltimore,  etc.,  R.  Co.  (1908),  108  Md.  11,  69  Atl. 
390,  129  Am.  St.  423,  17  L.  R.  A.  (N.  S.)  130,  and 
id.  (1912),  112  Md.  200,  76  Atl.  166,  it  was  held  that 
an  agreement  to  maintain  a  turn-out  and  siding  was  not 
binding  after  a  lapse  of  fifty-nine  years  and  change  of 
location  of  railroad.  So  in  Jones  V.  Newport  News,  etc., 
Co.  (1895),  65  Fed.  736,  741,  13  C.  C.  A.  95,  the  court 
held  that  an  agreement  to  build  a  switch  does  not  imply 
that  it  shall  be  perpetual.  While  in  Texas,  etc.,  R.  Co. 
V.  Scott  (1896) ,  77  Fed.  726, 730, 23  C.  C.  A.  424, 37  L.  R. 
A.  97,  maintaining  a  depot  for  thirty-six  years  was  held 
virtually  a  compliance  with  the  contract.  See,  also, 
SuUivm  V.   Detroit,  etc.,  R.  Co.  (1904),   135   Mich, 
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661,  98  N.  W.  756,  64  L.  R.  A.  673,  106  Am.  St.  403; 
Louisville,  etc.,  R.  Co.  v.  Cox  (1911),  145  Ky.  667,  141 
S.  W.  389;  Lucas  v.  New  York,  etc.,  R.  Co.  (1904),  130 
Fed.  436,  64  C.  C.  A.  638 ;  St.  Louis,  etc.,  R.  Co.  V.  Houck 
(1906),  120  Mo.  App.  634,  97  S.  W.  963,  968;  Albright 
V.  Albright  (1911),  153  Iowa  397, 133  N.  W.  737;  Union 
Stockyards  Co.  v.  Na^hviUe  Packing  Co.  (1905),  140 
Fed.  701,  706,  72  C.  C.  A.  195. 

Appellants  cite  Carlisle  v.  Terre  Haute,  etc.,  R.  Co. 
(1855),  6  Ind.  316,  as  being  a  valuable  precedent  in  this 
case.  It  appears  from  the  briefs  filed  herein  (although 
not  alleged  in  the  complaint)  that  the  $2,750  mentioned 
in  the  deed  from  William  Sheets  was  made  up  of  notes 
given  to  the  Terre  Haute  and  Richmond  Railroad  Com- 
pany by  various  citizens  of  Indianapolis  in  considera- 
tion of  said  railroad  erecting  its  depot  upon  the  land 
now  in  controversy.  The  validity  of  one  of  these  notes 
was  involved  in  the  Carlisle  case.  It  appears  that  the 
note  was  made  payable  to  the  Terre  Haute  and  Rich- 
mond Railroad  Company  when  it  commenced  the  con- 
struction of  its  depot  on  the  Sheets  lot.  Subsequently 
the  charter  of  the  railroad  was  altered  so  that  the  line 
of  the  road  was  limited  to  the  distance  between  Terre 
Haute  and  Indianapolis,  and  that  part  of  the  line  from 
Indianapolis  to  Richmond  was  placed  under  a  different 
corporation.  The  court  there  held  that  the  corporation 
erecting  the  depot  was  a  different  corporation  than  the 
one  to  whom  the  note  was  given  and  that  there  could 
be  no  recovery.  We  fail  to  see  how  that  case  can  aid 
appellants  in  this  case.  If  the  reasoning  of  the  court 
in  the  Carlisle  case  be  applied  in  this  case  we  would  be 
justified  in  holding  that  the  corporation  that  took  pos- 
session of  the  lot  and  erected  the  depot  was  a  different 
corporation  than  the  one  named  as  grantee  in  the  deed 
and  therefore  not  bound  by  the  provisions  or  conditions 
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in  the  deed.  Such  a  holding  would  be  disastrous  to  the 
contention  of  appellants. 

We  do  not  deem  it  necessary  to  further  extend  this 

opinion  in  discussing  or  attempting  to  reconcile  the 

many  autiiorities  bearing   upon  conditions   in 

9.  deeds.    As  said  by  this  court  in  the  well-consid- 
ered case  of  Brady  V.  Gregory  (1912),  49  Ind. 

App.  355,  97  N.  E.  452:  "Conditions  subsequent  are 
not  favored  in  law,  for  the  reason  that  their  purpose  is 
to  work  a  forfeiture  of  vested  estates.  Courts  are  in- 
clined to  construe  clauses  in  a  deed  as  covenants  rather 
than  conditions,  when  the  language  used  is  capable  of 
such  a  construction,  and  where  the  language  used  is 
such  as  to  leave  doubt  as  to  whether  a  condition  or  a 
covenant  was  intended,  the  doubt  should  be  resolved  in 
favor  of  holding^  the  clause  to  be  a  covenant  and  not  a 
condition.  ♦  *  *  In  determining  whether  a  clause 
in  a  deed  was  intended  as  a  condition  or  only  as  a 
covenant,  the  court  will  look  first  to  the  language  em- 
ployed to  express  the  intent.  If  the  language  is  clear 
and  explicit  it  will  control,  and  the  court  will  look  no 
further,  but  if  it  is  indefinite  and  ambiguous,  the  court 
may  then  look  to  the  circumstances  under  which  the 
deed  was  executed  and  to  the  conditions  surrounding 
the  parties  at  the  time,  which  may  be  presumed  to 
have  influenced  their  conduct  for  the  purpose  of  as- 
certaining their   intention.     The   intention   to 

10.  create  a  condition  subsequent  is  most  clearly  and 
positively  shown  by  a  stipulation  in  the  deed,  to 

the  effect  that  upon  a  failure  to  perform  a  certain  pro- 
vision or  provisions  therein  contained,  the  deed  shall  be- 
come void,  or  that  the  estate  shall  be  forfeited.  If  a 
deed  contains  a  stipulation  of  this  character,  or  if  other 
language  is  used  clearly  indicating  that  the  estate 
granted  shall  revest  in  the  grantor  upon  a  breach  of 
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certain  provisions  of  the  deed,  such  language  indicates 
an  intention  to  create  a  condition  subsequent,  the  breach 
of  which  gives  a  right  to  the  grantor  to  terminate  the 
estate  by  re-entry  after  breach  of  condition.  The 
courts  of  the  various  states  are  practically  in  accord 
upon  this  proposition." 

Continuing  the  court,  on  page  364,  said :  "So,  where 
the  language  of  a  clause  in  a  deed  indicates  a  purpose 
simply  to  define  and  regulate  the  use  which  shall  be 
made  of  real  estate  granted,  and  where  it  does  not  ap- 
pear that  such  use  is  for  the  special  benefit  of  the 
grantor  and  his  heirs,  it  will  not  be  construed  as  a  con- 
dition subsequent." 

There  is  nothing  in  the  deed  under  consideration  or 

in  the  complaint  to  show  that  William  Sheets  had  any 

special  interest  in  having  the  re^l  estate  in  ques- 

11.  tion  used  for  depot  purposes.  There  is  no  alle- 
gation that  he  ever  owned  any  other  real  estate 
which  would  be  benefited  by  such  use.  Under  such  cir- 
cumstance we  will  not  read  into  the  deed  any  conditions 
not  clearly  expressed  therein. 

Appellee  by  its  demurrer  admits  that  there  was  no 
money  consideration  for  the  deed,  and  that  the  recital 
relative  to  the  payment  of  the  $2,750  is  false.  We  then 
have  a  deed  executed  in  consideration  of  the  permanent 
location  of  the  depot  thereon,  or,  in  other  words,  upon 
condition  that  such  depot  be  permanently  located  upon 
such  lot.  But  it  does  not  follow  that  the  appellee  was 
bound  to  maintain  its  depot  thereon  forever.  From  a 
careful  reading  of  the  whole  of  the  deed,  we  are  of  the 
opinion  that  the  intention  of  the  parties  thereto  was 
that  the  grantee  was  to  locate  a  permanent  depot  on 
the  land  conveyed,  and,  so  long  as  such  depot  was  main- 
tained, there  would  be  a  roadway  of  sufficient  width  to 
accommodate  the  business  connected  with  such  depot 
and  the  adjoining  property. 


NOVEMBER  TERM,  1920.  617 

American  Steel  Foundries  v.  Melinik — 7A  Ind.  App.  617. 

The  provision  relative  to  the  "street"  depended  upon 
the  necessities  and  requirements  of  the  business  con- 
nected with  the  railroad  and  the  adjoining  property,  and 
not  otherwise.  It  does  not  appear  that  such  business 
required  any  street  to  be  maintained  on  this  particular 
property.  If  there  is  no  necessity  for  such  street,  the 
failure  to  maintain  it  will  not  work  a  forfeiture. 

While  holding  that  the  conveyance  was  made  upon 
condition  that  the  grantee  therein  named  should  per- 
manently locate  its  depot  upon  the  land  conveyed,  we 
hold  that  the  appellee  and  its  predecessors  by  erecting 
and  maintaining  its  depot  on  the  land  conveyed  for  a 
period  of  sixty-five  years  substantially  complied  with 
the  conditions  of  the  deed.  The  abandonment  of  the 
property  for  depot  purposes  forty-three  years  after  the 
death  of  the  grantor  will  not  authorize  his  heirs  to  re- 
enter upon  the  property.  Such  conveyance  was  un- 
doubtedly made  subject  to  the  general  exigencies  of 
business  and  public  interest,  and  the  change,  modifica- 
tion and  growth  of  transportation  routes  as  this  may 
affect  the  requirements  of  the  railway  company's  busi- 
ness. Railway  Co.  v.  Bimie  (1894),  59  Ark.  66,  26  S. 
W.  528. 

There  having  been  a  substantial  compliance  with  the 
provisions  of  the  deed,  there  was  no  error  in  sustaining 
the  demurrer  to  the  several  paragraphs  of  complaint. 

Judgment  affirmed. 


American  Steel  Foundries  v.  Melinik. 

[No.  10,677.     Filed  February  3,  1920.     Rehearing  denied  April 
22,  1920.    Transfer  denied  January  11,  1921.] 

1.  Master  and  Servant. —  Workmen's  Compensation  Act. — 
Award. — Appeal. — Time  for  Perfecting. — Under  §8020s2  Bums' 
Supp.  1918,  Acts  1917  p.  154,  providing  that  appeals  from 
awards  of  the  Industrial  Board  must  be  taken  within  thirty 
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days  from  date  of  rendition,  where  the  last  day  of  the  thirty- 
day  period  falls  on  Sunday  an  appeal  perfected  on  the  Mon- 
day following  is  within  time.  p.  619. 
2.  Master  and  Servant. — Wotrkmen'a  Compensation  Act, — Inr 
jv/nes  Arising  Out  of  Employment, — Asaault  Upon  Servant  by 
Foreman. — ^Where  an  employe,  while  engaged  in  pushing  a 
wheelbarrow,  accidentally  collided  with  his  foreman,  and,  in 
an  altercation  which  resulted,  the  foreman  injured  the  employe 
by  striking  him,  such  injuries  arose  out  of  the  employment 
within  the  meaning  of  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918.)     p.  619. 

From  fhe  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Kolanik  Melinik  against  the 
American  Steel  Foundries.  From  an  award  for  ap- 
plicant, the  defendant  appeals.    Affirmed. 

Bamberger,  Peters  &  Morthland  and  Elmer  E.  Steven- 
son,  for  appellant. 

Willard  B.  Van  Home,  for  appellee. 

Nichols,  C.  J. — ^This  proceeding  was  brought  before 
the  Industrial  Board  of  Indiana  by  the  appellee  against 
the  appellant  asking  compensation  on  account  of  per- 
sonal injuries  received  by  appellee.  The  cause  was 
heard  before  the  full  board  on  August  26,  1919,  which 
found  that  on  December  22,  1918,  appellee  was  in  the 
employ  of  appellant  at  an  average  weekly  wage  in  ex- 
cess of  $24;  that  on  said  date  he  received  a  personal 
injury  by  an  accident  arising  out  of  and  in  the  course 
of  emplo3rment  which  resulted  in  a  total  disability  to 
work  for  two  and  three-sevenths  weeks;  that  the  ap- 
pellant had  actual  knowledge  of  appellee's  injury  at  the 
time  it  occurred,  and  neglected  and  failed  to  provide  ap- 
pellee with  an  attending  physician  and  necessary  sur- 
gical services  and  supplies  for  the  treatment  of  his 
injuries ;  that  as  a  part  of  his  injury  he  had  two  teeth 
knocked  out,  which  could  and  should  have  been  replaced 
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within  thirty  days  after  that  date ;  that  without  replac- 
ing said  teeth  the  appellee  was  permanently  disfigured 
and  suffered  a  permanent  and  partial  impairment ;  that 
he  procured  the  replacement  of  said  teeth,  incurring  an 
expense  for  dental  surgery  of  $50.  There  was  an  award 
on  this  finding  in  favor  of  appellee  of  one  and  three- 
sevenths  weeks'  compensation  of  $13.20  per  week,  in 
full  of  his  claim  for  compensation,  and  the  further  sum 
of  $50  for  the  necessary  surgical  services  and  supplies 
which  could  and  should  have  been  provided  by  appel- 
lant within  the  first  thirty  days  after  appellee's  injury. 
From  this  award  this  appeal  is  prosecuted. 

After  the  cause  was  pending  in  this  court,  appellee 
made  his  motion  to  dismiss  for  the  reason  that  the  rec- 
ord and  assignment  of  errors  were  not  filed  in 

1.  the  office  of  the  clerk  of  the  Appellate  Court  until 
more  than  thirty  days  after  the  rendition  of  the 

award  of  the  Industrial  Board  as  provided  by  §3,  Ch. 
63,  Acts  1917  p.  154,  §8020s2  Bums'  Supp.  1918.  The 
final  award  was  rendered  on  August  29,  1919,  and  the 
record  was  filed  with  the  clerk  of  the  Appellate  Court 
on  September  29,  1919.  September  28th  was  on  Sun- 
day and,  although  September  29th  was  the  thirty-first 
.  day,  it  was  in  time.  This  question  has  been  repeatedly 
decided.  WarteU  v.  Peters  Hotel  Co.  (1919),  70  Irid. 
App.  444, 123  N.  E.  480.  The  motion  to  dismiss  is  over- 
ruled. 

Appellant  contends  that  appellee's  injuries  did  not 

arise  out  of  the  emplo3rment,  and  also  that  the  injury 

was  not  accidental.    The  evidence  shows  that  ap- 

2.  pellee  was  working  for  appellant  under  the  direc- 
tion of  his  superior  and  was  wheeling  wood  from 

the  yard  into  the  dry  furnace.  In  so  doing,  he  was 
going  through  the  coreroom,  in  which  room  one  Ulstrom 
was  a  foreman.    By  accident,  appellee  while  pushing 
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his  wheelbarrow  with  wood  ran  it  against  Ulstrom,  the 
foreman,  who  at  the  time  cried  out  to  him,  "What  you 
doing?"  kicked  over  the  wheelbarrow,  at  the  same  time 
calling  him  a  name,  to  which  it  seems  appellee  made 
some  rejoinder,  and  the  foreman  then  struck  him  in  the 
mouth,  resulting  in  the  injury  involved  in  this  action. 
There  is  nothing  in  this  case  that  indicates  that  appel- 
lee was  out  of  the  course  of  his  employment.  It  does 
not  even  appear  that  he  let  loose  of  his  wheelbarrow 
when  it  was  kicked  over  by  the  appellant's  foreman. 
Appellant  insists  that  the  case  of  Union  Sanitary  Mfg. 
Co.  V.  Davis  (1917) ,  64  Ind.  App.  227,  115  N.  E.  676, 
is  decisive  of  this  case,  but  we  are  not  inclined  so  to 
hold.  In  that  case  it  seems  that  the  injury  to  the  la- 
borer grew  out  of  the  fact  that  he  made  a  complaint 
to  a  fellow  workman  which  he  was  not  authorized  to 
make  and  which  was  not  a  part  of  his  emplojonent.  We 
think  the  case  of  MueUer  V.  Klingma/n  (1919),  73  Ind. 
App.  136,  125  N.  E.  464  is  in  point.  In  that  case  it 
was  held  (citing  Svnft  &  Co.  V.  Indtistrial  Commission 
[1919],  287  111.  564,  122  N.  E.  796)  that  where  an  in- 
jury  occurs  within  the  period  of  employment  at  a  place 
where  the  injured  person  may  reasonably  be  and  while 
he  is  reasonably  fulfilling  the  duties  of  his  employ- 
ment, or  engaged  in  doing  something  incidental  thereto, 
such  employe  is  injured  in  the  course  of  his  employment. 
The  award  of  the  Industrial  Board  is  affirmed,  and 
under  §3  of  the  amendment  of  1917,  supra,  the  amount 
thereof  is  iucreaaed  five  per  cent 
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Smith  v.  Miami  Lumber  Company. 

[No.  10,607.    Filed  January  12,  1921.] 

From  Howard  Circuit  Court;  WHUam  C.  Overton^ 
Judge. 

Action  by  the  Miami  Lumber  Company  against  Cora 
M.  Smith.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed.    * 

Joseph  C.  Herron,  for  appellant. 

Wolf  &  Barnes  and  C  W.  Roll,  for  appellee. 

McMahan,  J. — Complaint  by  appellee  to  foreclose  a 
mechanic's  lien.  Judgment  and  decree  in  favor  of  ap- 
pellee,  from  which  appellant  appeals,  and  insists  that 
the  decision  is  not  sustained  by  sufficient  evidence.  The 
first  contention  is  that  the  evidence  shows  that  the  ma- 
terial and  labor  were  furnished  under  a  written  contract 
wherein  it  was  agreed  that  appellee  should  accept  a  cer- 
tain note  for  $1,200  as  part  payment,  while  the  com- 
plaint is  on  an  oral  contract. 

Appellant  is  correct  in  asserting  that  the  complaint 
is  on  an  oral  contract,  but  the  evidence  is  sufficient  to 
show  that  the  written  contract  under  which  appellant 
contends  that  the  house  was  to  be  built  had  been  aban- 
doned by  the  parties  and  an  oral  contract  entered  into 
in  which  the  $1,200  note  was  eliminated.  This  being 
true,  the  evidence  is  sufficient  to  sustain  the  decision, 
and  it  is  not  contrary  to  law.  Appellant  discusses  other 
questions  relative  to  the  written  contract  and  the  $1,200 
note,  but,  since  the  evidence  is  sufficient  to  sustain  a 
finding  that  the  written  contract  had  been  abandoned, 
we  need  not  enter  into  a  discussion  of  the  rights  of  the 
parties  under  the  written  contract. 

Judgment  affirmed. 
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American  Hominy  Company  v.  Davis. 

[No.  10,726.    Filed  March  30,  1920.    Rehearing  denied  June  22, 
1920.    Transfer  denied  January  18,  1921.] 

Master  and  Sebvant. — W(yrkmen*8  Compensation  Act. — Accident 
Arising  Out  of  Emploj^ment, — Findings  of  Industrial  Booff'd, — 
Conelvsiveness. — ^In  a  proceeding  for  compensation  under  the 
Workmen's  Compensation  Act  (Acts  1915  p.  892,  §80201  et  acq. 
Bums'  Supp.  1918),  the  question  whether  the  accident  arises 
out  of  and  in  the  course  of  empl<^rment  is  usually  a  question  of 
fact  for  the  Industrial  Board,  and  its  finding  thereon,  where  sup- 
ported by  some  evidence,  will  not  be  disturbed  on  appeal. 

From  the  Industrial  Board  of  Indiana 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Cora  B.  Davis  against  the  Amer- 
ican Hominy  Company.  From  an  award  for  applicant, 
the  defendant  appeals.    Affirmed. 

Joseph  W.  Hutchinson,  for  appellant. 
Conrad  Wolf,  Earl  B.  Barnes  and  C  W.  Roll,  for  ap- 
pellee* 

Remy,  p.  J. — ^The  only  question  involved  in  tiiis  ap- 
peal is  whether  or  not  there  is  evidence  to  sustain  the 
finding  of  the  Industrial  Board  that  the  accident  which 
resulted  in  the  death  of  William  D.  Davis  arose  out  of 
and  in  the  course  of  his  employment.  In  cases  of  this 
character,  the  question  as  to  whether  the  accident  arose 
out  of  and  in  the  course  of  employment  is  usually 
a  question  of  fact  for  the  Industrial  Board.  Munde 
Foundry,  etc.,  Co.  V.  Thompson  (1919),  70  Ind.  App. 
.  157,  123  N.  E.  196.  It  appears  from  the  record  that 
there  is  some  competent  evidence  to  support  the  finding, 
and  under  such  circumstances  it  will  not  be  disturbed 
on  appeal.  Sugar  VaUey  Coal  Co.  V.  Drake  (1917),  66 
Ind.  App.  152, 117  N.  E.  937 ;  Great  Lakes  Dredge,  etc., 
Co.  V.  Totzke  (1919),  69  Ind.  App.  303,  121  N.  E.  675. 

On  authority  of  the  cases  cited,  the  award  is  aifirmed. 
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Chicago,  Indianapolis  and  Louisville  Railway 

Company  v.  Shedkow. 

{No.  10,659.    Filed  January  14,  1921.] 

1.  Appeal, —  Review, — Inetrtietions, — Incomplete  Inatmctuma* — 
Duty  to  Request  Proper  Instaruetions, — In  an  action  against  a 
railroad  company  for  the  death  of  cattle  on  its  tracks,  an  in- 
struction, which  was  not  mandatory,  on  the  theory  of  a  para- 
graph of  complaint  charging  negligence  requiring  a  finding  of 
defendant's  negligence  as  a  condition  to  plaintifTs  right  of  re- 
covery under  such  paragraph  without  indicating  what  would 
have  been  necessary  to  constitute  negligence,  held  proper  in 
view  of  defendant's  failure  to  request  more  complete  instruc- 
tions, since,  if  defendant  desired  to  have  the  jury  instructed 
more  fully  as  to  what  constituted  negligence,  it  was  its  duty 
to  make  a  request  therefor,    p.  624. 

2.  Raiiju)ADS. — Injuries  to  Animals  on  Tracks, — Negligence, — 
Wilful  Injuries, — Instructions, — ^In  an  action  against  a  rail- 
road company  for  the  death  of  cattle  on  its  tracks,  an  instruc- 
tion that,  if  the  cattle  were  seen  on  the  track  by  defendant's 
trainmen  in  time  to  stop  the  train  and  avoid  injuring  them, 
it  was  the  trainmen's  duty,  to  do  so  ''if  i>ossible"  with  safety 
to  the  train  and  passengers,  was  erroneous,  since  the  mere 
fact  that  it  was  possible  to  have  stopped  the  train  and  thereby 
avoided  injuring  the  cattle  would  not  have  established  action- 
able negligence,  unless  it  was  also  found  that  ordinarily  pru- 
dent persons,  exercising  ordinary  care  under  the  same  or 
similar  circumstances,  would  have  stopped  the  train,  pp.  625, 
626. 

3.  RAlutOADS. — Injuries  to  Animals  on  Tracks, — Action. — Jury 
Questions. — Negligence.^-ln  an  action  against  a  railroad  com- 
pany for  the  death  of  cattle  on  its  tracks,  whether  defendant's 
trainmen  exercised  ordinary  care  to  avoid  injuring  the  cattle 
when  seen  on  the  tracks  was  a  question  for  the  jury.    p.  625. 

From  Starke  Circuit  Court;  W.  C.  Pentecost,  Judge. 

Action  by  Edward  Shedrow  against  the  Chicago,  In- 
dianapolis and  Louisville  Railway  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.  Re- 
versed, 

C.  C.  Hine,  Charles  H,  Peters  and  Perry  McCart,  for 
appellant. 

William  J.  Reed,  for  appellee. 
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Batman,  J. — ^This  is  an  action  by  appellee  against  ap- 
pellant to  recover  damages  for  injury  to  four  head  of 
cattle,  resulting  in  their  death.  The  complaint  is  in  two 
paragraphs,  the  first  being  based  on  a  charge  of  wil- 
f  uUness,  and  the  second  on  a  charge  of  negligence.  An 
answer  in  general  denial  was  filed  to  each  paragraph  of 
the  complaint,  and  the  issues  thus  formed  were  sub- 
mitted to  a  jury  for  trial,  resulting  in  a  verdict  and 
judgment  in  favor  of  appellee.  Appellant  filed  a  mo- 
tion  for  a  new  trial,  which  was  overruled,  and  this  ac- 
tion of  the  court  is  made  the  basis  of  the  only  error 
assigned  on  appeal. 

Appellant's  motion  for  a  new  trial  contains  a  number 

of  reasons  therefor,  but  the  only  ones  presented  for  our 

consideration  relate  to  the  action  of  the  court  in 

!•  giving  instructions  Nos.  6  and  7  on  its  own  mo- 
tion. There  was  no  error  in  giving  instruction 
No.  6.  It  merely  called  the  attention  of  the  jury  to 
the  theory  of  the  second  paragraph  of  the  complaint, 
and  made  a  finding  of  negligence  on  the  part  of  appel- 
lant a  condition  to  appellee's  right  of  recovery  there- 
under. This  was  in  contradistinction  to  instruction  No. 
5,  given  by  the  court  on  its  own  motion,  which  informed 
the  jury  that  the  first  paragraph  of  complaint  was  based 
on  wilfulness,  and  that  a  recovery  could  be  had  on  that 
paragraph  only  in  the  event  that  it  found  that  appel- 
lant, by  its  agents  and  servants,  wilfully  ran  its  loco- 
motive and  cars  upon  and  against  appellee's  cattle. 
Instruction  No.  6  is  not  mandatory.  It  does  not  pur- 
port to  state  all  the  law  involved  in  the  theory  on  which 
said  second  paragraph  of  the  complaint  is  based,  and 
does  not  indicate  what  would  have  been  necessary  to 
constitute  negligence  on  the  part  of  appellant.  If  ap- 
pellant had  desired  to  have  the  jury  instructed  more 
fully  in  the  latter  respect,  it  was  incumbent  on  it  to 
have  prepared  and  requested  such  an  instruction,  and. 


NOVEMBER  TERM,  1920.  625 

Chicago,  etc.,  R.  Co.  v.  Shedrow — lA  Ind.  App.  623. 

having  failed  to  do  so,  it  cannot  now  rightfully  com- 
plain that  the  jury  was  not  so  instructed.  Chicago, 
etc.,  R.  Co.  V.  Hamerick  (1911),  50  Ind.  App.  425,  96  N. 
E.  649. 

Said  instruction  No.  7  is  as  follows :    "I  instruct  you 

that  if  you  find  from  the  evidence  that  the  cattle  that 

were  killed  on  the  defendant's  railroad  track  by 

2.  defendant's  train,  if  you  find  from  the  evidence 
in  this  case  that  they  were  so  killed,  were  in  a 

pasture  adjoining  the  railroad  track,  and  if  you  fur- 
ther find  that  they  went  through  a  private  gate  onto 
the  railroad  track,  which  gate  was  left  open  by  a  third 
party,  and  if  after  they  were  on  the  railroad  track  they 
were  seen  by  the  defendant's  agents  and  employes  who 
were  operating  the  train  that  killed  them  in  time  to  stop 
the  train,  and  to  avoid  injuring  said  cattle,  then  I  in- 
struct you  that  it  was  the  duty  of  the  persons  so  operat- 
ing the  train  to  stop  it  and  avoid  the  injury  if  possible 
to  do  so  with  safety  to  the  train  and  passengers.'' 

It  will  be  observed  that  this  instruction  informed  the 

jury  that,  under  the  facts  stated,  it  was  the  duty  of  the 

persons  operating  appellant's  train  to  stop  the 

3.  same,  and  avoid  injuring  appellee's  cattle,  if  pos- 
sible to  do  so  with  safety  to  the  train  and  passen- 
gers. This  statement  renders  said  instruction  erroneous, 
as  such  persons,  under  the  facts  stated,  were  only  re- 
quired to  exercise  ordinary  care  to  avoid  such  injury, 
and  whether  such  care  was  exercised  by  said  persons 
was  a  question  for  the  jury.  Chicago,  etc.,  R.  Co.  V. 
Ramsey  (1907),  168  Ind.  390,  81  N.  E.  79;  Chicago,  etc., 
R.  Co.  V.  Leiter  (1915),  59  Ind.  App.  212,  109  N.  E. 
213 ;  Vandalia  R.  Co.  v.  Duling  (1915) ,  60  Ind.  App.  332, 
109  N.  E.  70.  A  mere  reading  of  the  instruction  dis- 
closes its  harmful  nature.  Its  effect  was  to  inform  the 
jury  that,  in  order  to  find  appellant  guilty  of  action- 

VOL.  74—40 
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able  negligence,  it  was  only  necessary  to  deter- 
2.    mine  that  it  was  possible  for  appellant's  servants 
to  have  stopped  the  train  with  safety,  and  therd)y 
avoided  injuring  appellee's  cattle.    This  is  clearly  not 
the  law.    On  the  contrary,  a  finding  that  it  was  pos- 
sible to  have  stopped  such  train,  and  thereby  avoided 
injuring  the  cattle,  would  not  have  established  action- 
able negligence  on  the  part  of  appellant,  unless  the  jury 
had  found  in  addition  thereto  that  ordinarily  prudent 
persons,  exercising  ordinary  care  under  the  same  of 
similar  circumstances,  would  have  stopped  the  train. 
For  the  reason  stated,  the  court  erred  in  giving  said 
instruction  No.  7,  and  appellant's  motion  for  a  new  trial 
should  have  been  sustained. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  said  motion,  and  for  further  pro^ 
ceedings. 


Moore  v.  Moore. 

[No.  10,665.    Filed  January  14,  1921.] 

1.  Husband  and  Wipes, — Wife^a  Action  for  Support, — Personal 
Jtidgment  Against  HushcuncL — Validity. — Statutes. — In  a  wife'd 
action  against  her  husband  for  support  under  §§7869-7871 
Bums  1914,  §§5132-5184  R.  S.  1881,  the  court  has  no  authority 
to  render  a  personal  judgment  requiring  defendant  to  make 
an  indeterminate  number  of  monthly  payments  to  the  wife, 
its  authority  in  such  a  proceeding  being  limited  to  awarding 
the  wife  a  fixed  amount  payable  out  of  the  husband's  property, 
p.  629. 

2.  Judgment. — Failure  to  Conform  to  Verdict. — Remedy. — Mo^ 
tion  to  Modify. — If  a  judgment  gives  the  prevailing  party 
greater  or  less  relief  than  he  is  entitled  to  under  the  verdict 
or  finding,  the  remedy  is  by  motion  to  modify  the  judgment, 
p.  630. 

3.  Judgment. — Conformance  to  Verdict  or  Finding. — A  judg^ 
ment  must  follow  and  conform  to  the  verdict  or  finding,     p.  630. 

4.  Judgment.  —  Requisites.  —  Fixing  Amount  of  Recovery. — 
Where  there  is  a  mere  finding  for  plaintiff,  without  assessment 
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of  damages  or  fixing  the  amount  of  recovery,  no  judgment  can 
properly  follow,    p.  630. 

5.  Husband  and  Wife. — Wife's  Action  for  Support. — Finding. 
— Sufficient  to  Sustain  Judgment. — In  a  wife's  action  against 
the  husband  for  support  under  §§7869-7871  Bums  1914, 
§§5132-5134  R.  S.  1881,  a  finding  for  plaintiff  and  that  the 
allegations  of  her  complaint  were  true,  and  that  defendant 
deserted  the  wife  and  children  without  cause  and  without  pro- 
viding for  them,  but  failing  to  embrace  a  finding  as  to  the 
amount  of  recovery,  was  insufficient  to  sustain  a  judgment 
against  the  husband,    p.  630. 

6.  New  Trial. — Defect  in  Finding. — Remedy. — Venire  de  Novo. 
— ^Defects  in  the  form  of  a  finding  cannot  be  reached  by  a 
motion  for  a  new  trial,  but  only  by  a  motion  for  a  venire  de 
novo.    p.  630. 

7.  Trial. — Verdict. — Failure  to  Cover  Issues. — Remedy. — Venire 
de  Novo. — Where  the  court  makes  a  general  finding  or  the 
jury  returns  a  general  verdict  which  fails  to  cover  all  the 
issues,  the  remedy  is  by  a  motion  for  a  venire  de  novo.    p.  630. 

From  Hendricks  Circuit  Court;  Zimri  E.  Dougcm, 
Judge. 

Action  by  Carrie  Moore  against  Harry  Moore  *  From 
a  judgment  for  plaintiff,  the  defendant  appeals.  Re^ 
versed. 

Ira  M.  Sharp,  for  appellant. 

WiUiam  J.  Meade  and  Otis  E.  Chdley,  for  appellee. 

McMahak,  J. — ^Appellee  brought  this  action  against 
appellant,  her  husband,  alleging  that  appellant  had 
abandoned  her  and  their  four  infant  children  without 
leaving  sufficient  provisions  for  their  support,  and  pray- 
ing for  a  judgment  and  order  for  the  payment  of  $100 
per  month  for  the  support  of  herself  and  children. 

The  complaint  is  based  upon  §§7869-7871  Bums  1914, 
§§5132-5134  R.  S.  1881.  Appellant  filed  an  answer  of 
general  denial.  There  was  a  trial  by  the  court,  which 
resulted  in  a  general  finding  "for  the  plaintiff  upon  her 
complaint  and  against  the  defendant  and  that  the  allega- 
tions of  plaintiff's  complaint  are  true.  The  court  fur- 
ther finds  that  the  defendant  deserted  the  plaintiff, 
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Carrie  Moore,  and  their  four  children  (naming  them) , 
without  cause,  not  leaving  said  plaintiff  nor  said  chil- 
dren sufficient  provisions  for  their  support,  and  that 
they  are  at  this  time  without  sufficient  provisions  for 
their  support." 

Upon  this  finding  the  court  rendered  the  following 
judgment:  "It  is  therefore  ordered,  adjudged  and  de- 
creed that  the  plaintiff  recover  judgment  against  the  de- 
fendant for  the  sum  of  $82.50  per  month  as  and  for  her 
support  and  the  support  of  her  four  children,  ♦  ♦  ♦, 
that  said  defendant  Harry  Moore  discharge  the  above 
order  and  judgment  by  paying  the  clerk  of  the  Hen- 
dricks Circuit  Court  upon  the  first  day  of  June,  1919, 
the  sum  of  $82.50  for  the  use  and  benefit  of  said  plain- 
tiff and  her  said  children,  and  when  said  amount  is  so 
paid  to  said  clerk  then  the  same  shall  be  paid  by  said 
clerk  to  said  plaintiff  and  it  is  further  ordered  that  a 
like  su«i  of  $82.50  be  paid  upon  the  first  day  of  each 
succeeding  month  thereafter  until  further  order  of  this 
court." 

Appellant  filed  a  motion  to  modify  the  judgment  by 
striking  therefrom  all  that  "part  and  portion  thereof 
which  orders  and  directs  this  defendant  to  pay  to  the 
Clerk  of  this  court  for  the  use  of  the  plaintiff  the  sum 
of  $Q2.50  per  month  beginning  on  or  before  the  first 
day  of  June,  1919."  This  motion  was  overruled  and 
exception  saved. 

Appellant  filed  a  motion  for  a  new  trial,  the  specifica- 
tions named  therein  being  that  the  decision  of  the  court : 
(1)  Is  contrary  to  law;  (2)  is  not  supported  by  suffi- 
cient evidence;  (3)  the  amount  of  recovery  is  too  large; 
and  (4)  excessive  damages.  This  motion  was  over- 
ruled and  judgment  rendered  as  before  stated. 

The  errors  assigned  are  that  the  court  erred:  (1) 
In  overruling  the  motion  to  modify  the  judgment;  (2) 
in  overruling  his  motion  for  a  new  trial. 
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Appellant  insists  that  the  court  had  no  power  or 
authority  to  enter  a  judgment  requiring  him  to  pay  a 

certain  sum  of  money  monthly;  that  §§7871-7874 
1.    Bums  1914,   §§5134-5137  R.   S.   1881,   require 

that  the  judgment  should  be  for  a  fixed  amount 
payable  out  of  the  property  of  defendant. 

In  Bottorff  V.  Bottorff  (1921),  (Ind.)  129  N. 
E.  478,  the  finding  and  judgment  was  ''that  the  plain- 
tiff ♦  ♦  ♦  recover  from  the  defendant  ♦  ♦  ♦ 
'the  sum  of  Ten  ($10)  Dollars  each  week  ♦  ♦  ♦ 
until  further  order  of  court.' "  The  appellant  there  as- 
signed as  one  ground  for  a  new  trial  that  the  decision 
of  the  court  was  contrary  to  law.  The  court,  after  set- 
ting out  the  various  sections  of  the  statute  bearing  upon 
the  subject,  said :  "But  there  is  no  statute  authorizing 
the  court  to  make  a  personal  order  against  the  husband 
in  an  action  by  his  wife  for  support,  such  as  the  one 
now  before  the  court.  The  statute  under  which  this 
suit  was  brought,  as  above  set  out,  like  Acts  1857  p.  94 
(§7876  Bums  1914) ,  does  not  authorize  a  personal  judg- 
ment or  order  against  the  husband  for  any  amount,  but 
only  a  judgment  against  his  property.  Stanhrough  V. 
Stanbrough  (1878),  60  Ind.  275,  279.  If  the  court 
should  make  a  reasonable  allowance  against  the  prop- 
erty of  the  husband,  upon  a  proper  showing,  and  he 
should  persist  in  refusing  to  support  his  wife  after  that 
was  exhausted,  another  judgment  to  be  paid  out  of  his 
property  could  be  rendered  in  an  action  for  support,  as 
the  husband's  obligation  to  support  his  wife  is  a  con- 
tinuing one.  Carr  v.  Carr  (1892),  6  Ind.  App.  377,  33 
N.  E.  805.  But  the  rendition  of  a  personal  judgment 
against  the  appellant  for  an  indeterminate  number  of 
weekly  payments  to  the  appellee  until  the  further  order 
of  the  court  was  not  authorized,  and  the  finding  that 
appellee  was  entitled  to  such  a  judgment  was  contrary 
to  law." 
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The  rule  is  that,  if  the  judgment  gives  the  party  ob- 
taining the  same  greater  or  less  relief  than  he  is  enti- 
tled to  under  the  verdict  or  finding,  the  remedy 
2.    is  by  motion  to  modify  the  judgment.    JarreU 
V.  Brubaker  (1898),  150  Ind.  260,  49  N.  E.  1050; 
Warrick  v.  Spry  (1912),  49  Ind.  App.  327,  97  N.  E.  361. 
It  is  a  well-settled  principle  of  law  that  the  judgment 
must  follow  and  conform  to  the  verdict  or  finding.    11 
Ency.  PI.  and  Pr.  905.    Where  there  is  a  mere 
3-4.  finding  for  the  plaintiff,  without  assessment  of 
damages,  or  fixing:  the  amount  of  recovery,  no 
judgment    can    properly  follow.    Fruits    v.    Elmore 
(1893),  8  Ind.  App.  278,  34  N.  E.  829;  Stout  V.  Gaar, 
etc.,  Co.  (1901),  26  Ind.  App.  582,  60  N.  E.  357. 

In  harmony  with  above  authorities  we  hold  that  the 
court  erred  in  overruling  appellant's  motion  to  modify 
the  judgment. 

The  finding  of  the  court  was  a  general,  not  a  special, 

finding.    It  was  wholly  insufficient  and  so  defective  as 

not  to  justify  the  court  in  rendering  judgment 

5-6.  upon  it.    Appellant's  motion  for  a  new  trial  does 

not  reach  the  defects  in  the  form  of  the  finding. 

This  can  only  be  reached  by  a  motion  for  a  venire  de 

novo.    Bohr  V.  Neuenschtuander  (1889),  120  Ind.  449, 

22  N.  E.  416. 

Where  the  court  makes  a  general  finding  or  the  jury 

returns  a  general  verdict,  which  fails  to  cover  all 

7.    the  issues,  the  remedy  is  by  a  motion  for  a  venire 

de  novo.    Brehm  V.  Henmings  (1919),  70  Ind. 

App.  625,  123  N.  E.  821. 

Appellant  insists  that  the  finding  is  not  sustained  by 
sufficient  evidence,  but,  since  the  cause  must  be  reversed 
for  other  reasons,  we  do  not  deem  it  necessary  to  pass 
upon  this  question,  as  the  evidence  upon  another  trial 
may  be  materially  different  from  that  given  on  the  for- 
mer trial. 
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But,  since  the  finding  is  not  sufficient  to  support  any 
judgment,  the  cause  is  reversed,  with  direction  to  set 
aside  the  judgment  and  to  grant  a  venire  de  novo. 


Seaver  v.  Vonderahe  et  al. 

[No.  10,250.    Filed  April  28,  1920.    Rehearing  denied  November 
16,  1920.    Transfer  denied  January  14,  1921.] 

1.  Appeal. —  Review, —  Harmless  Error. —  Instrtictions. —  In  an 
action  to  quiet  title  in  which  the  complaint  alleged  defendant's 
possession  of  the  realty  in  controversy,  though  an  instruction 
that  the  general  denial  required  plaintiff  to  prove  such  i>os- 
session  was  erroneous,  since  §1102  Bums  1914,  §1056  R.  S. 
1881,  relieved  him  of  that  burden,  the  error  was  harmless 
where  the  uncontradicted  evidence  established  defendant's  pos- 
session,    pp.  634, 636. 

2.  Appeal. — PrejudicicU  Error. — Instniction  Misplacing  Burden 
of  Proof. — ^As  a  general  rule,  the  giving  of  an  instruction  which 
places  the  burden  of  an  issue  on  the  wrong  party  is  reversible 
error,  except  where  the  record  affirmatively  shows  that  such 
error  was  harmless,    p.  635. 

8.  Boundaries. —  Agreertient  on  Bounda/ry. —  Estoppel. —  Where 
adjoining  landowners,  who  are  in  doubt  as  to  the  location  of 
their  division  line,  meet  and  establish  such  line  by  an  agree- 
ment, and  thereafter  make  substantial  improvements  with 
reference  thereto,  and  occupy  adjacent  land  in  accordance  with 
such  agreement,  they  are  estopped  from  disputing  the  line  so 
agreed  upon.    p.  635. 

4.  Appeal. —  Review. —  Ha/mdess  Error. —  Refusal  of  Instruc- 
tions.— In  an  action  to  quiet  title,  error,  if  any,  in  refusing 
plaintiff's  requested  instructions,  which  merely  described  the 
realty  in  controversy  and  stated  that  plaintiff  was  seeking  to 
quiet  his  title  thereto  and  recover  possession  thereof,  and  that 
its  identity  was  not  in  dispute,  hsld  harmless,  in  view  of  the 
imdisputed  facts  shown  by  the  evidence,    p.  636. 

6.  Appeal. — Review. —  Harmless  Error. —  Refusal  of  Instruc- 
tions. — In  an  action  to  quiet  title  involving  the  location  of  the 
division  line  between  adjoining  tracts  of  land,  where  defend- 
ants did  not  contend  that  a  line  established  by  the  county  sur^ 
veyor  and  agreed  upon  by  plaintiff's  remote  gprantor  and  de- 
fendants was  the  true  line,  measured  by  the  United  States 
survey,  but  claimed  that  plaintiff  was  estopped  from  disputing 
such  agreed  boundary,  any  error  in  refusing  plaintiff's  re- 
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quested  instructions  that  the  line  run  by  the  county  surveyor 
was  an  erroneous  line,  was  harmless,  especially  as  such  re- 
quested instructions,  in  so  far  as  they  stated  the  law  correctly, 
were  substantially  covered  by  other  instructions  given,    p.  636. 

6.  Appeal. — Review. — Misleading  InstriLction^ — Refused. — In  an 
action  to  quiet  title  involving  the  location  of  the  division  line 
between  adjoining  tracts  of  land,  where  defendants  relied  on 
an  estoppel  to  dispute  an  agreed  boundary,  an  instruction  re- 
quested by  plaintiff  which,  after  stating  facts  to  be  considered 
by  the  jury  on  the  question  of  estoppel,  directed  it  to  deter- 
mine from  all  such  circumstances  whether  it  was  just  and 
equitable  for  defendants  to  retain  the  realty  to  which  plain- 

'tiff  had  paper  title,  was  erroneous  and  properly  refused,   p.  637. 

7.  Appeal. — Questions  Presented. — Refusal  of  Motion  to  Enter 
Judgment  on  Pleading. — ^Alleging  that  the  trial  court  erred  in 
overruling  motion  to  direct  a  verdict  for  plaintiff  presents  no 
question  for  review  as  to  the  denial  of  plaintiff's  motion  to 
enter  judgment  for  him  on  his  complaint    p.  637. 

8.  Appeal. — Questions  Presented. — Exclusion  of  Evidence. — Aih 
pellant's  contention  that  certain  questions  propounded  by  him 
on  cross-examination  were  erroneously  excluded  cannot  be  sus- 
tained, where  he  fails  to  point  out  matter  to  which  the  witness 
testified  on  direct  examination  which  would  make  such  cross- 
examination  proper,    p.  638. 

9.  Appeal. — Review. — Admission  of  Evidence. — ^In  an  action  to 
quiet  title  involving  the  location  of  a  division  line  between 
adjoining  tracts  of  land,  where  the  sole  defense  was  that  plain- 
tiff was  estopped  to  dispute  an  agreed  boundary,  plaintiff  was 
not  harmed  by  the  admission  of  evidence  that  the  agreed 
boundary  was  correct,    p.  638. 

10.  Appeal. — Review. — Exclusion  of  Evidence. — In  a  suit  to 
quiet  title  involving  the  location  of  a  division  line  between  ad- 
joining tracts  of  land,  where  the  sole  defense  was  that  plaintiff 
was  estopped  to  dispute  an  agreed  boundary  line,  the  exclu- 
sion of  evidence  to  show  that  the  agreed  boundary  was  not 
the  correct  division  line,  measured  by  the  United  States  sur- 
vey, wi^  not  harmful  to  plaintiff,  such  evidence  being  imma- 
terial,   p.  638. 

From  Howard  Circuit  Court;  William  C.  Overton, 
Judge. 

Action  by  Benjamin  W.  Seaver  against  Louis  C. 
Vonderahe  and  another.  From  a  judgment  for  defend- 
ants, the  plaintiff  appeals.    Affirmed. 
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BeU,  Kirkpatrick,  Purdum  &  Voorhis,  for  appellant. 
Wolf  &  Barnes  and  Overson  &  Manning,  for  appel- 
lees. 

Batman,  J. — ^Appellant  filed  his  complaint  in  this  ac- 
tion against  appellees  in  two  paragraphs.  By  the  first 
paragraph  he  seeks  to  quiet  his  title  to  certain  real  estate 
in  Howard  county,  Indiana;  and  by  the  second  he  seeks 
to  obtain  a  judgment  for  the  possession  thereof.  Each 
of  said  paragraphs  are  in  the  simple  form  of  actions 
seeking  such  relief,  and  describe  the  real  estate  as  fol- 
lows: Commencing  at  the  northeast  comer  of  the 
northwest  quarter  of  section  29,  township  24  north, 
range  3  east,  as  established  by  the  United  States  gov- 
ernment survey  thereof,  running  thence  west  41 1^  feet 
to  the  center  of  a  stone,  thence  in  a  straight  line  to  the 
center  of  a  stone  at  the  southeast  comer  of  said  north- 
west quarter,  thence  in  a  straight  line  to  the  place  of 
beginning.  To  this  complaint  appellees  filed  an  answer 
in  general  denial.  The  cause  was  submitted  to  a  jury 
for  trial,  resulting  in  a  verdict  and  judgment  in  favor 
of  appellees.  From  this  judgment  appellant  has  ap- 
pealed, and  has  assigned  the  action  of  the  court  in  over- 
ruling his  motion  for  a  new  trial  as  the  sole  error  on 
which  he  relies  for  reversal. 

On  the  trial  there  was  substantial  evidence  tending  to 
show  that  in  1912  one  Phineas  Rayle,  appellant's  remote 
grantor,  was  the  owner  of  the  northwest  quarter  of  sec- 
tion 29,  township  24  north,  range  3  west  in  Howard 
county,  Indiana,  and  that  appellee,  Louis  C.  Vonderahe, 
was  the  owner  of  the  northeast  quarter  of  said  section ; 
that  the  line  dividing  said  tracts  of  land  was  unknown 
to  either  of  said  owners,  and  by  reason  of  such  fact  they 
were  in  doubt  as  to  its  location;  that  for  the  purpose 
of  removing  such  uncertainty  they  met  together  in  the 
spring  of  said  year,  and  with  the  aid  of  the  county  sur- 
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veyor  established  what  they  believed  to  be  the  correct 
line;  that  each  of  said  owners  agreed  that  said  line  so 
established  should  be  the  dividing  line  between  their 
said  tracts  of  land;  that  in  pursuance  of  said  agree- 
ment they  divided  said  line  for  the  purpose  of  erecting 
and  maintaining  a  partition  fence  between  their  said 
farms;  that  soon  thereafter  each  party  constructed  a 
substantial  fence  along  his  portion  of  said  line,  and 
said  Vonderahe  entered  into  the  possession  of  the  land  in 
question,  and  has  used  and  cultivated  the  same  as  his 
own  under  said  agreement  ever  since ;  that,  in  addition 
to  the  construction  of  his  portion  of  said  partition  fence, 
said  Vonderahe  planted  a  grove  of  137  catalpa  trees  at 
the  north  end  of  the  land  in  question,  adjacent  to  said 
partition  fence,  and  has  constructed  other  improvements 
with  reference  thereto ;  that  appellant  holds  a  deed  for 
said  northwest  quarter  as  a  remote  grantee  of  said 
Phineas  Rayle. 

Appellant  contends  that  the  court  erred  in  giving  cer- 
tain instructions  requested  by  appellees.  His  objection 
to  instruction  No.  1,  so  given,  is  based  on  the  fact 
1.  that  it  informed  the  jury  that  the  answer  in  gen- 
eral denial,  filed  by  appellees,  placed  on  appellant 
the  burden  of  proving  the  material  allegations  of  at 
least  one  paragraph  of  his  complaint  by  a  fair  pre- 
ponderance of  the  evidence,  while  §1102  Bums  1914, 
§1056  R.  S.  1881,  relieved  him  of  the  necessity  of  prov- 
ing one  of  the  material  allegations  of  the  second  para- 
graph of  the  complaint,  viz.,  that  appellees  were  in  pos- 
session of  the  real  estate  in  question.  It  may  be  con- 
ceded that  the  filing  of  such  answer  had  the  effect  for 
which  appellant  contends.  Voltz  v.  Newbert  (1861), 
17  Ind.  187;  Holman  v.  EUiott  (1882),  86  Ind.  231; 
Carver  V.  Carver  (1884),  97  Ind.  497;  Weigold  V.  Pross 
(1892) ,  132  Ind.  87,  31  N.  E.  472.  But  it  does  not  nec- 
essarily follow  that  the  giving  of  said  instruction  was 
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reversible  error.    While  it  is  the  general  rule 

2.  that  the  giving  of  an  instruction  which  places  the 
burden  of  an  issue  on  the  wrong  party,  such  rule 

yields  to  the  exception  that,  where  the  record  aflirma* 
tively  shows  that  such  error  was  harmless,  the  judgment 
will  not  be  reversed.  Brumbaugh  v.  MeUinger  (1918), 
68  Ind.  App.  410,  120  N.  E.  676.    In  the  instant  case 

the  uncontradicted  evidence  shows  that  the  land 
1.    in  question  lay  on  the  east  side  of  a  certain  fence, 

constructed  by  the  adjacent  owners  on  a  line  run 
by  the  county  surveyor  at  their  joint  request ;  that  ap- 
pellees were  in  possession  thereof,  and  based  their  de- 
fense on  a  claim  that  appellant  was  estopped  from 
questioning  either  their  title,  or  their  right,  to  the  pos- 
session of  such  real  estate.  Under  these  circumstances 
the  giving  of  said  instruction  No.  1,  if  error,  was  harm- 
less. 

Appellant  also  contends  that  the  court  erred  in  giv- 
ing instructions  numbered  3,  4  and  5  at  the  request  of 

appellees.    These  instructions  relate  to  the  ques- 

3.  tion  of  estoppel,  where  adjoining  landowners, 
who  are  in  doubt  as  to  the  location  of  their  divi- 
sion line,  meet  and  establish  such  line  by  an  agreement 
in  order  to  make  the  same  certain,  and  thereafter  make 
substantial  improvements  with  reference  thereto,  and 
occupy  the  adjacent  land  in  accordance  with  such  agree- 
ment. These  instructions  correctly  state  the  law  as  de- 
clared in  the  cases  of  Furst  v.  Satter field  (1909) ,  44  Ind, 
App.  613,  89  N.  E.  906,  and  WMom  V.  Kimmerling 
(1910),  46  Ind.  App.  98,  89  N.  E.  517,  91  N.  E.  982, 
to  which  we  adhere.  There  was  evidence  introduced 
on  the  trial,  as  indicated  above,  which  made  the  giving 
of  instructions  on  that  question  proper.  We  therefore 
conclude  that  the  court  did  not  err  in  giving  any  of  said 
instructions. 

Appellant  predicates  error  on  the  action  of  the  court 
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in  refusing  to  give  instructions  numbered  1,  2,  4,  5  and 
6  requested  by  him.    Instruction  No.  1  merely 

4.  gives  a  description  of  the  real  estate  in  contro- 
versy, and  states  that  appellant  is  seeking  to  quiet 

his  title  thereto,  and  to  recover  possession  thereof.  In- 
struction No.  2  states  that  the  identity  of  the  land  in 
controversy  is  not  in  dispute,  and  that  appellees  concede 
that  they  are  in  possession  thereof.  In  view  of  the  un- 
disputed facts  shown  by  the  evidence  given  on  the  trial 
of  the  cause,  it  is  obvious  that  appellant  was  not  harmed 
by  the  court's  refusal  to  give  either  of  said  instructions. 
Instructions  Nos.  4  and  5  requested  by  appellant,  if 
given,  would  have  informed  the  jury  that  the  line  run 
by  the  county  surveyor  was  an  erroneous  line, 

5.  and  that  it  was  so  conceded.    In  view  of  the  fact 
that  appellees  in  their  defense  did  not  contend 

that  such  line  was  the  true  line,  measured  by  the  United 
States  government  survey,  but  claimed  that  appellant 
was  estopped  from  denying  that  it  was  the  true  dividing 
line  between  the  lands  of  appellant  and  appellees,  re- 
gardless of  where  the  true  line  between  the  respective 
quarter  sections  of  land  was  located,  a  failure  to  in- 
struct the  jury  as  to  the  facts  stated  was  not  reversible 
error.  The  remaining  portions  of  said  instructions 
relate  to  the  binding  effect  of  the  survey  in  question, 
and  what  would  be  required  in  addition  to  an  agree- 
ment with  reference  thereto,  in  order  to  create  an  es- 
toppel. In  so  far  as  these  instructions  state  the  law 
correctly  in  this  regard,  they  were  substantially  covered 
by  instruction  No.  8,  given  at  the  request  of  appellant, 
and  by  instructions  Nos.  3,  4  and  5  given  at  the  request 
of  appellees.  For  the  reasons  stated,  we  hold  that  the 
court  did  not  err  in  refusing  to  give  either  of  said  in- 
structions. 

Appellant  also  complains  of  the  action  of  the  court 
in  refusing  to  give  instruction  No.  6  requested  by  him. 
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This  instruction,  after  stating  what  the  jury 

6,  might  properly  consider  in  determining  whether 
appellant  was  estopped  from  claiming  title  to  the 

real  estate  in  question,  concludes  as  follows:  "And 
from  all  such  circumstances  determine  whether  it  is  just 
and  equitable  for  the  defendants  to  retain  the  real  estate 
to  which  the  plaintiff  has  the  paper  title  as  shown  by 
the  evidence."  The  court  was  fully  justified  in  refusing 
to  give  this  instruction,  as  it  might  have  led  the  jury 
to  believe  that  it  had  a  right  to  return  a  verdict  in  favor 
of  appellant,  if  it  believed  such  a  verdict  would  be  in  ac- 
cord with  equity,  regardless  of  the  existence  of  certain 
facts,  which  the  law  has  declared  would  work  an  es- 
toppel against  him. 

It  appears  from  the  record  that,  at  the  close  of  ap- 
pellant's evidence,  appellees  moved  the  court  to  with- 
draw  from   the  jury  the  issues   on  the   first 

7.  paragraph  of  complaint,  and  to  render  judgment 
in  their  favor  thereon ;  and  that  appellant  there- 
upon made  a  counter  motion  in  which  he  asked  that,  in 
the  event  the  court  overruled  appellees'  said  motion, 
judgment  be  rendered  in  his  favor  on  the  first  para- 
graph of  the  complaint.  The  court  overruled  each  of 
said  motions.  Appellant  claims  that  the  court  erred  in 
overruling  its  said  motion,  but,  as  he  failed  to  assign  the 
action  of  the  court  in  so  doing  as  a  reason  for  a  new 
trial,  no  question  is  presented  for  our  determination 
in  that  regard.  Alleging  that  the  court  erred  in  over- 
ruling appellant's  motion  that  the  jury  be  instructed 
to  return  a  verdict  in  his  favor  upon  the  first  paragraph 
of  the  complaint  does  not  present  any  question  with 
reference  to  the  refusal  of  the  court  to  sustain  his  mo- 
tion for  judgment  as  stated  above. 

Appellant  contends  that  the  court  erred  in  refusing 
to  permit  him  to  ask  appellee  Louis  C.  Vonderahe  cer- 
tain questions  on  cross-examination.   We  cannot  sustain 
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this  contention,  as  appellant  has  failed  to  point 

8.  out  any  matter  to  which  the  witness  testified 
on  direct  examination  which  would  make  such 

cross-examination  proper. 

It  is  also  contended  that  the  court  erred  in  permit^ 

ting  appellee  Louis  C.  Vonderahe  to  testify  on  redirect 

examination,  over  the  objections  of  appellant,  as 

9.  to  the  existence  of  a  road  running  toward  the 
north  from  the  land  in  question,  and  as  to  where 

it  was  located  with  reference  to  the  line  fence  as  it  then 
existed.  In  view  of  the  fact  that  appellees  based  their 
defense  on  the  ground  of  estoppel,  rather  than  on  a 
claim  that  such  fence  was  on  the  true  line,  when  meas- 
ured by  the  government  survey,  we  fail  to  see  how  ap- 
pellant was  harmed  by  the  admission  of  such  evidence. 
We  therefore  conclude  that  there  was  no  reversible 
error  in  admitting  the  same. 

Appellant  insists  that  the  court  erred  in  refusing  to 

admit  in  evidence  a  certified  copy  of  the  United  States 

government  field  notes  of  the  survey  of  the  quar- 

10.  ter  sections  of  land  involved  in  this  action,  and 
in  refusing  to  admit  evidence  of  a  second  survey 

thereof,  made  in  the  spring  of  1917  in  pursuance  of  said 
field  notes.  Appellant  was  not  harmed  by  the  exclusion 
of  such  evidence.  Proving  the  location  of  the  true  line 
between  said  quarter  sections,  or  that  it  was  different 
from  the  line  run  by  the  county  surveyor  in  1912,  would 
not  have  aided  appellant,  as,  under  the  issues  formed 
by  the  complaint  and  answer  in  general  denial,  it  was 
not  necessary  for  him  to  prove  that  appellees  were  in 
possession  of  the  real  estate  in  question.  §1102  Bums 
1914,  supra.  This  being  true,  evidence  tending  to  prove 
the  location  of  the  line  between  said  quarter  sections, 
as  fixed  by  the  government  survey,  must  be  deemed  im- 
material. Voltz  V.  Newbert,  supra;  Rucker  v.  Steelman 
(1881),  73  Ind.  396;  HiU  v.  Forkner  (1881),  76  Ind. 
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115;  College  Comer,  etc.,  Co.  V.  Moss  (1883),  92  Ind. 
119.  Moreover,  as  appellees  in  making  their  defense 
did  not  claim  that  the  line  run  by  the  county  surveyor 
in  1912,  and  on  which  the  partition  fence  was  con- 
structied,  was  the  true  line  between  said  quarter  sec- 
tions as  fixed  by  the  government  survey,  but  claimed 
that  appellant  was  estopped  to  deny  that  it  was  the  true 
line  between  their  respective  tracts  of  land,  proof  that 
such  line  was  not  the  true  line,  according  to  the  gov- 
ernment survey,  would  not  have  tended  to  defeat  ap- 
pellee's title  to  the  land,  under  the  theory  on  which  they 
based  their  defense. 

Appellant  claims  that  the  court  erred  in  restricting 
the  cross-examination  of  Frank  Uttinger,  but  an  exam- 
ination of  the  record  discloses  that  no  reversible  error 
was  thereby  committed.  It  is  also  claimed  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence  and  is  con- 
trary to  law.  From  the  statement  of  facts  given  above, 
as  to  what  the  evidence  tends  to  prove,  and  the  reasons 
on  which  we  have  based  our  conclusions  as  to  other  ques- 
tions presented,  it  is  obvious  that  appellant's  contention 
in  this  regard  is  not  well  taken. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 


Gallon  et  al.  v.  Merchants  National  Bank  et  al. 

[No.  10,528.    Filed  January  25,  1921.] 

Appeal. — Special  Finding. — When  Treated  as  General  Finding. — 
Where  appellants  set  forth  in  their  brief  what  purports  to  be 
a  special  jfinding,  but  such  finding  as  it  appears  in  the  record 
was  not  signed  by  the  trial  judg:e,  nor  brought  into  record  by 
a  bill  of  exceptions,  nor  made  part  of  the  record  by  order  of 
the  court,  such  finding  cannot  be  considered  on  a  special  find- 
ing, but  only  as  a  general  finding. 

From  Marion  Superior  Court  (104,491) ;  Ernest  R. 
Keith,  Judge. 
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Action  by  the  Merchants  National  Bank  against 
Harry  A.  Gallon  and  others.  From  a  judgment  for 
plaintiff,  certain  defendants  appeal.    AffirmecU 

Clarence  W.  Nichols,  for  appellants. 
Charles  A.  Dryer  and  Clifton  R.  Cameron,  for  ap- 
pellees. 

Enloe,  J. — ^This  action  was  begun  by  the  appellee 
The  Merchants  National  Bank  in  the  court  below,  and 
each  and  all  the  other  parties  to  this  appeal  were  named 
as  defendants  therein. 

The  appellants  Gallon  and  Gallon  had  in  April,  1915, 
entered  into  a  contract  with  the  city  of  Golumbia  Gity, 
and  the  school  city  of  Golumbia  Gity  to  provide  all  the 
materials  for,  and  do  all  the  work  necessary  to  install 
a  certain  heating  plant  to  furnish  heat  to  the  courthouse 
and  high  school  building  in  said  city.  They  sublet  a 
part  of  said  work — ^the  excavating,  concrete  work,  and 
filling  of  a  certain  conduit — ^to  the  appellee  Federal  Gon- 
tracting  Gompany,  and  said  company  entered  upon  the 
work  so  contracted  to  be  done  by  it,  but  did  not  finish 
its  contract.  After  said  contracting  company  had  en- 
tered upon  the  work  to  be  done  by  it  under  the  contract, 
it,  from  time  to  time,  borrowed  money  from  appellee 
The  Merchants  National  Bank,  with  which  to  meet  the 
pay  rolls,  and  executed  its  promissory  notes — six  in 
number  and  aggregating  $4,000 — ^with  appellee  Julius 
Keller  as  indorser  thereon.  The  bank  also  took  an  as- 
signment to  itself  of  all  money  which  might  thereafter 
be  due  to  said  contracting  company  from  appellants 
Gallon  and  Gallon  on  account  of  work  performed  on  said 
contract.  The  notes  thus  executed  becoming  due  and 
remaining  unpaid,  the  bank  brought  suit  thereon. 

Various  pleadings  were  filed,  not  necessary  to  be  set 
out  in  detail  in  this  opinion,  and  the  issues,  being  closed, 
were  submitted  to  the  court  for  trial,  with  a  proper 
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request  that  the  court  make  a  special  finding  of  the  facts 
and  state  its  conclusions  of  law  thereon. 

Appellants  in  their  brief  have  set  forth  what  they 
inform  us  is  the  special  finding  of  facts  as  made  by  the 
courts  but  said  special  finding,  as  found  in  the  record 
herein,  is  not  signed  by  the  trial  judge,  nor  is  it  brought 
into  the  record  by  bill  of  exceptions,  or  made  a  part  of 
the  record  by  order  of  the  court.  Coffinberry  v.  Afc- 
Clellan  (1905),  164  Ind.  131,  73  N.  E.  97.  It  is  not 
therefore  in  such  form  that  we  can  consider  it.  Chapin 
V.  DuShane  (1903),  32  Ind.  App.  1,  69  N.  E.  174,  and 
cases  there  cited.  We  can  only  treat  said  finding  as  a 
general  finding.  Martin  V.  Marks  (1900),  154  Ind.  549, 
57  N.  E.  249. 

This  general  finding,  in  legal  effect,  was  (1)  that  the 
appellees  Federal  Contracting  Company  and  Julius 
Keller  were  indebted  to  appellee  bank  on  the  notes  sued 
on  in  the  amount  thereof;  and  (2)  that  the  appellants 
Callon  and  Callon  were  indebted  to  said  Federal  Con- 
tracting Company  on  account  of  work  by  them  done 
under  their  said  contract;  and  (3)  the  amount  of  such 
indebtedness. 

The  court  rendered  judgment  in  favor  of  said  bank, 
on  said  notes,  in  the  sum  of  $5,292.67,  and  also  judg- 
ment in  favor  of  said  bank  and  said  contracting  com- 
pany, and  against  the  appellants  herein,  in  the  sum  of 
$3,034.51,  of  which  sum  the  appellee  Federal  Contract- 
ing Company  entered  a  remittitur  in  the  Sum  of  $107.23, 
leaving  the  net  amount  of  said  judgment  against  ap- 
pellants at  $2,927.28. 

The  appellants'  motion  for  a  new  trial  having  been 
overruled,  they  prosecute  this  appeal,  and  have  assigned 
as  error  the  action  of  the  court  in  overruling  this 
motion. 

The  only  questions  presented  for  our  consideration. 
Vol.  74—41 
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upon  the  briefs  and  record  before  us,  is  whether  the 
finding  of  the  court  is  sustained  by  sufficient  evidence, 
and  whether  there  was  error  in  the  assessment  of  the 
amount  of  the  recovery. 

A  careful  reading  of  the  evidence  convinces  us  that 
the  finding  of  the  court  is  supported  by  sufficient  evi- 
dence, and  we  fail  to  find  wherein  the  amount  of  the 
recovery  is  erroneous.  The  judgment  is  therefore  af- 
firmed. 


Indianapolis  Traction  and  Terminal  Company 

V.  Thornburg. 

[No.  10,010.    Filed  November  21,  1919.    Rehearing  denied  March 
9,  1920.    Transfer  denied  January  25,  1921.] 

1.  Appeal. —  Review. —  Instructions. —  Misleading  Instruction. — 
Proof  Required  to  Sustain  Cause  of  Action. — In  an  action  for 
personal  injuries,  an  instruction  that  defendant's  denial  placed 
the  burden  on  plaintiff  to  prove  "the  material  allegations,  or 
at  least,  one  of  them,"  before  she  could  recover,  though  sub- 
ject to  the  criticism  that  it  informed  the  jury,  by  implication, 
that  proof  by  plaintiff  of  any  one  of  the  material  allegations 
of  her  complaint  entitled  her  to  a  recovery,  was  not  reversible 
error,  in  view  of  other  instructions  from  which  the  jury  must 
have  understood  that  it  was  incumbent  on  plaintiff  to  prove  at 
least  one  of  the  averments  of  negligence  made  by  her.  pp.  645, 
647. 

2.  Appeal. — Review. — Instructions. — Consideration  as  a  Whole. 
— ^Instructions  should  be  considered  as  a  whole  in  determining 
whether  error  has  been  committed  in  the  giving  thereof,   p.  646. 

3.  Appeal. — Review. — Instructions. — Harmless  Earror. — Error  in 
a  particular  instruction  will  not  justify  a  reversal  unless  it 
be  of  such  a  nature  as  to  vitiate  the  whole  charg^e,  and  the 
entire  charge  is  vitiated  only  when  it  is  so  erroneous  that  the 
jurors  must  have  been  misled  as  to  the  law  of  the  case.    p.  646. 

4.  Trial. — Instructions. — Use  of  Lattin  Terms. — ^As  it  is  pre- 
sumed that  jurors  do  not  understand  Latin,  Latin  words, 
phrases  and  sentences  should  not  be  used  when  instructing  a 
jury.    p.  648. 

5.  Appeal. —  Review. —  Instructions. —  Instruction  Using  Latin 
Term. — In  an  action  for  personal  injuries,  an  instruction  that 
it  is  not  negligence  per  se  for  a  passenger  to  attempt  to  alight 
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from  a  slowly  moving  street  car,  etc.,  held,  when  the  residue 
of  the  instruction  is  considered,  not  to  have  misled  the  jurors 
because  of  the  use  of  Latin  words,    p.  648. 

6.  Appeal. — Review, — Instructions, — Incomplete  Instructions4 — 
Appellant  cannot  object  that  an  instruction  on  the  subject  of 
contributory  negligence  is  meager,  where  it  did  not  request 
an  amplified  instruction,  but  tendered  and  had  given  an  in- 
struction substantially  the  same  as  that  complained  of.    p.  648. 

7.  Cabriers. — Caariage  of  Passengers. — Street  Ca/rs, — Personal 
Injuries, — Action, — Instructions, — Competency  of  Motormaau 
— In  a  passenger's  action  for  injuries  sustained  when  thrown 
from  a  moving  street  car,  in  which  it  was  charg^ed  that  de- 
fendant company  permitted  its  car  to  be  operated  by  an  in- 
competent motorman,  an  instruction  that  the  sudden  starting 
of  a  car  from  which  a  passenger  is  about  to  alight  may  be 
considered  in  determining  whether  the  car  was  being  operated 
by  an  incompetent  motorman  is  not  objectionable  on  the  ground 
that  an  act  of  negligence  on  the  part  of  the  motorman  would 
not  tend  to  prove  that  he  was  incompetent,    p.  649. 

8.  Appeal. —  Review, —  Instructions, —  Burden  of  Proof, — ''Bur- 
den," — ^In  an  action  for  personal  injuries  sustained  by  plaintiff 
when  thrown  from  one  of  defendant  traction  company's  cars, 
an  instruction  that  if  the  car  was  started  suddenly  without 
warning  to  plaintiff  as  she  was  about  to  alight,  the  burden 
rested  on  defendant  to  explain,  etc.,  was  not  objectionable  on 
the  ground  that  it  shifted  the  burden  of  proof  to  defendant, 
the  word  'burden"  not  being  used  as  the  equivalent  of  the 
technical  phrase  '1[>urden  of  proof/'  but  as  synonymous  with 
the  word  "duty",    p.  660. 

9.  Evidence. — Burden  of  Proof, — ^The  phrase  "burden  of  proof" 
has  a  highly  technical  meaning,  denoting  a  principle  or  idea 
relating  exclusively  to  procedure,  and  its  function  is  to  guide 
the  court  in  settling  the  issues,  in  securing  an  orderly  pres- 
entation of  evidence,  etc.    p.  650. 

10.  Appeal.  —  Review,  —  InsPnictions,  —  Doctrine  of  Presumed 
Negligence, — ^In  an  action  for  personal  injuries  sustained  by 
plaintiff  when  she  was  thrown  from  one  of  defendant  traction 
company's  cars  which  was  started  suddenly  without  warning 
as  she  was  about  to  alight,  the  giving  of  an  instruction  which 
in  effect  applied  the  doctrine  of  presumed  negligence,  held  not 
to  constitute  reversible  error,  in  view  of  all  the  instructions, 
the  theory  adopted  at  the  trial,  and  the  evidence  adduced, 
pp.  651,  653. 

11.  Negligence. — Presumption  of  Negligence, — Defense  of  Con- 
tributory Negligence, — A  presumption  of  negligence  does  not 
preclude  the  defense  of  contributory  negligence,    p.  651. 
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12.  Cabriebs. — Carriage  of  PcLssengwra. — Personal  Jnjuaies^ — 
Presumption  of  Negligence. — Generally,  when  a  passenger  is 
injured  by  reason  of  the  machinery  and  appliance  used  by  the 
common  carrier,  which  are  wholly  under  its  control,  negligence 
on  the  part  of  the  carrier  will  be  presumed,    p.  661. 

18.  Cabriebs. — Caerriage .  of  Passengers. — Personal  Injuries. — 
NegHgenee. — Evidence. — ^In  an  action  for  personal  injuries  sus- 
tained by  plaintiff  when  she  was  thrown  from  one  of  defend- 
ant traction  company's  cars  which  suddenly  started  without 
warning:  as  she  was  about  to  alight,  plaintiff  was  not  bound 
to  prove  by  direct  and  positive  evidence  the  true  cause  of  the 
starting  of  the  car  in  order  to  make  out  a  prima  facie  case  of 
negligence,  evoi  though  the  complaint  alleged  that  it  was  due 
to  defendant's  negligence  in  having  the  car  equipped  with  a 
defective  brake  and  in  permitting  it  to  be  operated  by  an  in- 
competent and  careless  motorman.    p.  652. 

14.  AFFEAib — Review. —  Instructions. —  Measure  of  Damages. — 
In  an  action  for  personal  injuries,  the  giving  of  an  instruction 
that  the  measure  of  damages  should  be  compensatory  and  that, 
if  the  verdict  was  for  plaintiff,  the  Jury  should  determine  what 
would  compensate  her  for  all  damages  she  may  have  sustained 
by  reason  of  the  injury  incurred,  was  not  error,  though  not 
limiting  the  damages  to  those  shown  by  the  evidence,  where 
another  instruction  directed  that  the  amount  of  damages  must 
be  determined  from  the  evidence,    p.  658. 

15.  Appeal.  —  Review.  —  Refusal  of  Instructions.  —  Presumed 
Negligence. — ^In  an  action  for  personal  injuries  sustained  by 
plaintiff  when  she  was  thrown  from  one  of  defendant  traction 
company's  cars  which  was  started  suddenly  as  she  was  about 
to  alight,  a  requested  instruction  that  the  fact  that  plaintiff 
was  injured  in  attempting  to  alight  from  defendant's  car 
raised  no  legal  presumption  that  defendant  was  guilty  of  any 
of  the  acts  of  negligence  charged  in  the  complaint,  was  prop- 
erly refused,  since,  although  the  mere  fact  that  plaintiff  was 
injured  while  alighting  from  the  car  did  not  raise  a  presump- 
tion of  the  carrier's  negligence,  it  was  a  fact  to  be  considered 
with  other  facts  in  determining  whether  such  presumption 
existed,  and  the  instruction  did  not  fairly  present  the  matter, 
p.  654. 

16.  Damages. — Excessive  Damages. — ^In  an  action  for  personal 
injuries,  where  it  was  shown  that  plaintiff's  injuries  consisted 
of  cuts  about  the  head  and  face,  a  broken  nose,  bruises  on 
various  parts  of  the  body,  three  broken  teeth  and  severe  in- 
juries to  the  back  and  neck,  a  verdict  for  |2,909  is  not  ex- 
cessive,   p.  654, 
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From  Owen  Circuit  Court;  Robert  W.  Miers,  Judge. 

Action  by  Katharine  Thomburg  against  the  Indian- 
apolis Traction  and  Terminal  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed. 

S.  C.  Kivett,  WUKs  Hickam,  D.  E.  Watson  and  W.  H. 
Latta,  for  appellant. 

Homer  EUiott,  Charles  B.  Clark  and  Walter  C.  Clark, 
for  appellee. 

Dausman,  J. — ^Appellee  instituted  this  action  in  the 
Marion  Superior  Court  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  when  she  was 
thrown  from  one  of  appellant's  cars  in  the  city  of  In- 
dianapolis by  reason  of  appellant's  negligence.  The 
venue  was  changed  to  the  Owen  Circuit  Court  where 
the  cause  has  been  tried  twice.  The  second  trial  re- 
sulted in  a  verdict  for  appellee  in  the  sum  of  $2,909. 
With  their  verdict  the  jurors  returned  answers  to  twen- 
ty-five interrogatories.  Judgment  on  the  verdict.  The 
only  error  assigned  and  presented  is  the  overruling  the 
motion  for  a  new  trial.  Under  that  assignment  appel- 
lant challenges  the  correctness  of  five  instructions  given, 
and  also  challenges  the  action  of  the  court  in  refusing 
one  instruction  tendered  by  appellant. 

(1)  In  its  instruction  No.  1  the  court  recited  at  length 

the  substance  of  the  complaint.    The  first  paragraph 

of  instruction  No.  2  is  in  the  following  language : 

1.  'To  this  complaint,  the  defendant  has  answered 
by  a  general  denial.  This  denial  by  the  defend- 
ant places  the  burden  on  the  plaintiff  to  prove  by  a 
preponderance  of  the  evidence  the  material  allegations 
or,  at  least,  one  of  them  before  she  can  recover."  The 
remainder  of  the  instruction  is  devoted  to  a  statement 
of  the  material  allegations  of  the  complaint.  As  thus 
stated,  the  complaint  contains  two  allegations  of  neg- 
ligence, viz.:     (1)  That  appellant  negligentiy  permit- 
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ted  its  car  to  be  operated  while  equipped  with  a  brake 
which  was  defective  and  unlit  for  use;  and  (2)  that 
appellant  negligently  permitted  its  said  car  to  be  oper- 
ated by  an  unskilled,  inexperienced,  incapable  and  care- 
less motorman.  The  other  material  allegations  em- 
braced in  said  statement  are  those  which  aver  the 
existence  of  the  relation  of  carrier  and  passenger,  the 
sudden  movement  of  the  car  which  threw  appellee  to  the 
ground,  the  nature  and  extent  of  her  injuries,  and  the 
expenditure  by  her  of  an  amount  of  money  for  medical 
attention  and  nurses. 

The  objection  to  instruction  No.  2  is  directed  against 
the  first  paragraph  thereof.  The  contention  is  that  by 
that  paragraph  the  jurors  were  told,  by  implication, 
that  if  appellee  had  proved  any  one  of  the  material  alle- 
gations of  her  complaint  she  was  entitled  to  recover. 
The  paragraph  under  consideration,  standing  alone,  is 
justly  subject  to  that  criticism.  But  that  is  far  from 
saying  that  it  constitutes  reversible  error. 

The  instructions  must  be  considered  as  an  entirety. 

In  reality  there  is  but  one  instruction— one  charge — 

given  to  the  jury.    But  because  of  the  serial  na- 

2.  ture  of  thought  and  expression,  the  charge 
necessarily  must  consist  of  several  paragraphs, 
each  of  which  is  devoted  to  some  particular  fea- 

3.  ture  of  the  case;  and  it  is  for  convenience  only 
that  these  paragraphs  are  numbered  and  desig- 
nated as  separate  instructions.  No  instruction  is  to  be 
regarded  as  independent  and  isolated,  but  rather  as  a 
related  and  connected  part  of  the  entire  charge.  The 
rule  is  that  error  in  a  particular  paragraph  will  not 
justify  a  reversal  unless  it  be  of  such  a  nature  as  to 
vitiate  the  whole  charge.  The  entire  charge  is  vitiated 
only  when  it  is  so  erroneous  that  the  jurors  must  have 
been  misled  as  to  the  law  of  the  case.  Shields  v.  State 
(1897),  149  Ind.  895,  406,  49  N.  E.  351.    With  this 
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rule  in  mind  we  scan  the  charge  and  find  several 
1.    paragraphs  bearing  on  the  alleged  error  now 

under  consideration.  One  of  them  reads  as  fol- 
lows: "While  the  burden  is  upon  the  plaintiff  in  this 
case  to  prove  the  material  allegations  of  her  complaint, 
I  charge  you  that  if  the  plaintiff  has  proven  any  one  of 
the  alleged  acts  of  negligence,  and  that  that  negligence 
caused  the  injuries  to  plaintiff,  then  plaintiff  has  com- 
plied with  all  the  requirements  resting  on  her  in  this 
respect." 

The  other  paragraphs  relating  to  this  matter  we  need 
not  embody  in  this  opinion.  It  is  sufficient  to  say  that 
after  hearing  the  entire  charge  the  jurors  must  have 
understood  that  both  averments  of  negligence  need  not 
be  proved,  but  that  proof  of  one  of  them  would  be  suf- 
ficient. We  are  bound  to  presume  that  the  jurors  were 
men  of  at  least  ordinary  intelligence,  and  that  precludes 
the  presumption  that  they  were  so  dense  as  to  under- 
stand that  it  was  their  duty  to  find  for  appellee  if  only 
one  of  the  material  allegations  of  the  complaint  had 
been  proved. 

(2)  An  instruction  requested  by  appellee  and  given 
by  the  court  reads  as  follows:  "It  is  not  negligence 
per  se  for  a  passenger  to  attempt  to  alight  from  a 
slowly  moving  street  car,  and  whether  such  an  act  con- 
tributed to  the  injury  of  the  passenger  is  a  question  for 
the  jury.  So  in  this  case  I  charge  you  that  the  plain- 
tiff was  only  charged  with  the  duty  of  exercising  reason- 
able care  in  alighting  from  the  car,  and  she  is  not  to  be 
denied  a  recovery  herein  solely  upon  the  ground  that 
the  car  was  in  motion,  if  you  find  it  was  in  motion, 
at  the  time  she  attempted  to  alight  therefrom.  If  at 
the  time  she  was  alighting  from  said  car  she  was  exer- 
cising the  degree  of  care  that  any  person  of  ordinary 
prudence  would  have  exercised,  then  she  was  not  negli- 
gent.'' 
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The  first  objection  addressed  to  this  instruction  is 

that  the  court  should  not  have  used  Latin  in  its  charge 

to  the  jury.    We  concur  in  that  criticism.    The 

4.  presumption  is  that  jurors  do  not  understand 
Latin.  The  Latin  words,  phrases  and  sentences 
found  in  our  law  books  should  not  be  used  when 

5.  instructing  a  jury.  Their  meaning  can  be  ex- 
pressed with  as  much  force  and  elegance  in  Eng- 
lish ;  and  a  just  pride  in  the  accurate  use  of  our  national 
tongue  would  facilitate  the  administration  of  justice. 
However,  when  the  residue  of  the  instruction  is  consid- 
ered, it  becomes  apparent  that  the  Latin  words  could 
not  have  misled  the  jurors  as  to  the  law  of  the  case 
or  of  the  particular  feature  involved  in  the  instruction. 

The  second  and  third  objections  addressed  to  the  in- 
struction rest  on  the  proposition  that  it  is  meager.    The 
contention  is  that  the  jurors  should  have  been 

6.  instructed  that  in  determining  whether  appellee 
was    chargeable    with    contributory   negligence 

they  should  consider  the  speed  of  the  car,  the  danger  to 
be  apprehended,  and  the  manner  in  which  the  attempt 
was  made.  The  appellant  was  bound  to  know  that  the 
jury  would  be  instructed  on  the  subject  of  contributory 
negligence,  and  might  have  anticipated  that  the  law  of 
that  subject  would  be  stated  in  general  terms.  There- 
fore, if  appellant  desired  an  amplified  instruction,  it 
should  have  prepared  one  to  its  liking  and  requested  the 
court  to  give  it.  Instead  of  pursuing  that  course,  ap- 
pellant tendered,  and  the  court  gave  to  the  jury  "De- 
fendant's Instruction  No.  11,"  which  is  substantially 
the  same  as  the  one  of  which  appellant  is  now  complain- 
ing, except  that  it  contains  no  Latin  words. 

(3)  Another  instruction,  given  at  the  request  of  ap- 
pellee, is  in  the  following  language :  "If  you  find  from 
the  evidence  that  plaintiff  was  a  passenger  on  one  of 
defendant's  cars  and  that  on  nearing  Drexel  Avenue 
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plaintiff  desired  to  alight  from  said  car  and  that  said 
car  came  to  an  apparent  stop  at  said  time  and  plaintiff 
attempted  with  others  to  alight  therefrom,  and  at  said 
time  said  car  without  any  warning  suddenly  started  or 
moved  on  with  increased  speed,  then  you  may  consider 
such  facts  as  to  the  sudden  starting  of  said  car,  if  so 
proven,  in  determining  whether  or  not  said  car  was 
operated  by  an  incompetent  motorman  or  that  there 
were  defective  appliances  on  said  car  as  charged  in  the 
complaint,  or  that  the  motorman  carelessly  started  said 
car,  and  if  you  should  find  that  said  car  started  suddenly 
and  without  warning  to  plaintiff  as  she  was  about  to 
alight  and  was  in  a  place  of  danger,  if  said  car  was  so 
started,  then  the  burden  rests  upon  the  defendant  to  ex- 
plain said  facts  and  to  show  that  said  car  did  not  sud- 
denly and  without  warning  move  forward  on  account  of 
any  act  of  an  incompetent  motorman  or  on  account  of 
any  defective  appliance  on  said  car^  all  as  charged  in 
the  complaint." 

The  objections  to  this  instruction  are:  (1)  That  an 
act  of  negligence  on  the  part  of  the  motorman  would 
not  tend  to  prove  that  he  was  incompetent;  and  (2)  that 
the  sudden  starting  of  the  car,  under  the  circumstances 
stated  in  the  instruction,  would  not  shift  the  burden  of 
proof  onto  appellant  to  show  that  the  motorman  was 
competent  or  that  the  car  was  equipped  with  proper 
appliances,  or  to  explain  the  cause  of  the  sudden  starting 
of  the  car. 

We  are  of  the  opinion  that  the  first  objection  is  not 

well  taken.    If  the  sudden  starting  of  the  car  was  due 

to  the  carelessness  of  the  motorman,  then  that 

7.  carelessness  must  have  some  bearing  on  the  ques- 
tion of  his  competency.  A  motorman  who  is 
habitually  careless  in  the  matter  of  controlling  the  move- 
ment of  his  car,  surely  would  be  incompetent,  unsuitable^ 
unqualified,  and  unfit  to  hold  his  position.    If  by  a  single 
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act  of  carelessness  a  motorman  should  cause  a 
serious  accident  resulting  in  great  financial  loss  to  his 
employer,  no  doubt  the  employer  would  seriously  con- 
sider the  advisability  of  discharging  him  on  the  ground 
of  incompetency,  even  though  in  fact  he  knew  how  to 
operate  a  car  properly. 

Counsel  for  appellant  insist  with  much  earnestness 

that  the  court  erred  in  charging  the  jury  to  the  effect 

"that  the  mere  starting  of  the  car  was  itself  suf- 

8.  flcient  to  cast  on  the  defendant  the  burden  of 
proof  to  explain  the  condition  of  the  appliances 
or  the  incompetency  or  negligence  of  the  motor- 

9.  man."  The  phrase  "burden  of  proof"  has  a 
highly  technical  meaning.  The  idea,  or  prin- 
ciple, which  it  denotes  relates  exclusively  to  procedure. 
Its  function  is  to  guide  the  court  in  settling  the  issues, 
in  securing  an  orderly  presentation  of  evidence  at  the 
trial,  etc.  But  it  is  a  matter  with  which  jurors  should 
have  nothing  whatever  to  do.  5  Am.  and  Eng.  Ency, 
Law  21;  Indianapolis  St  R.  Co.  v.  Taylor  (1902),  158 
Ind.  274,  279,  63  N.  E.  456 ;  Pittsburgh,  etc.,  R.  Co.  V. 
Lightheiser  (1904),  163  Ind.  247,  262,  71  N.  E,  218, 
660;  Pittsburgh,  etc.,  R.  Co.  V.  Collins  (1904),  163  Ind. 
569,  573,  71  N.  E.  661. 

However,  when  we  scrutinize  the  instruction,  we  find 
that  the  court  did  not  use  the  phrase  "burden  of  proof." 

The  instruction  consists  of  a  single  sentence  com- 
8.    posed  of  about  200  words  rather  awkwardly  put 

together.  But  the  gist  of  it  is  that  if  the  car 
suddenly  started  forward  under  the  conditions  stated, 
then,  if  appellant  would  avoid  the  charge  that  the  sud- 
den movement  of  the  car  was  due  either  to  defective 
brakes  or  to  the  carelessness  of  the  motorman,  the  bur- 
den is  on  appellant  to  show  that  the  sudden  starting 
of  the  car  was  due  to  some  other  cause.  It  should  be 
noted  that  the  court  did  not  use  the  word  "burden''  as 
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the  equivalent  of  the  technical  phrase  '^burden  of  proof" 
but  rather  as  synonymous  with  the  word  "duty."  10 
R.  C.  L.  896.  That  duty  appellant  attempted  to  dis- 
charge by  showing  that  the  sudden  starting  of  the  car 
was  due  to  a  slick  track  occasioned  by  weather  condi- 
tions; and  the  jury  found  by  its  answer  to  one  of  the 
interrogatories  requested  by  appellant  that  the  track 
was  not  slick. 

Counsel   for   appellant   contend   that   the   so-called 

"doctrine"  of  presumed  negligence  is  not  applicable  to 

the  case  at  bar ;  and  they  assume  that  the  giving 

10.  of  the  instruction  constitutes  an  erroneous  ap- 
plication of  that  doctrine.  A  careful  examina- 
tion of  the  instruction  will  disclose  that  it  does  not 
literally  include  the  idea  of  presumed  negligence.  But 
it  may  be  said  with  some  degree  of  plausibility  that  the 
effect  of  the  instruction  is  as  counsel  contend.  Since 
not  to  do  so  might  be  regarded  evasive,  we  will  deter- 
mine the  contention  on  counsel's  assumption. 

It  is  true  that  in  the  case  of  Permsylvania  Co.  V. 

Marion  (1885),  104  Ind.  239,  8  N.  E.  874,  it  was  said 

that  a  presumption  of  negligence  did  not  arise 

11.  because  the  question  of  contributory  negligence 
was  involved.     In  that  case  a  presumption  of 

negligence  was  properly  excluded,  but  the  reason  given 
therefor,  above  stated,  is  invalid.  A  presumption  of 
negligence  does  not  preclude  the  defense  of  contributory 
negligence.  Liability  does  not  necessarily  follow  neg- 
ligence. Negligence  may  be  presumed  or  even  con- 
fessed, and  yet  liability  may  be  avoided  by  establishing 
contributory  negligence.  The  courts  are  generally 
agreed  that  when  a  passenger  is  injured  by  rea- 

12.  son  of  the  machinery  and  appliances  used  by  the 
common  carrier,  which  machinery  and  appliances 

are  wholly  under  its  control,  negligence  on  the  part  of 
the  carrier  will  be  presumed.    20  R.  C.  L.  188.    The 
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presumption  arises  out  of  experience  and  the  doctrine 
of  probabilities.  20  R.  C.  L.  184.  In  such  cases  the 
rule  is  that  if  the  carrier  would  relieve  itself  of  the 
presumption  of  negligence,  it  must  show  that  the  acci- 
dent occurred  in  spite  of  the  fact  that  it  exercised  the 
proper  degree  of  care.  One  reason  for  the  rule  is  found 
in  the  relative  situation  of  the  parties.    In  the  case  at 

bar  the  appellee  was  not  in  a  position  to  search 
13.   out  and  prove  by  direct  and  positive  evidence  the 

true  cause  of  the  sudden  starting  of  the  car ;  and 
she  was  not  bound  to  do  so  in  order  to  make  a  prima 
facte  case  of  n^ligence,  even  under  the  averments  of 
her  complaint.  From  the  evidence  adduced  by  the  ap- 
pellee the  jurors  would  have  been  justified  in  drawing 
the  inference  that  the  cause  of  the  sudden  starting  of 
the  car  was  as  averred  in  the  complaint ;  and  if  appel- 
lant would  avoid  that  inference,  it  was  in  a  peculiarly 
favorable  position  to  show  a  different  cause.  By  so 
doing  it  might,  or  might  not,  have  avoided  liability. 
However,  it  clearly  appears  by  the  later  cases  that  the 
reasoning  of  the  Marion  case,  in  so  far  as  it  relates  to 
the  element  of  contributory  negligence,  has  been  aban- 
doned. Terre  Haute,  etc.  V.  Sheeks  (1900),  155  Ind. 
74,  56  N.  E.  434;  Cleveland,  etc.,  R.  Co.  V.  Hadley 
(1908),  170  Ind.  204,  82  N.  E.  1025,  84  N.  E.  13,  16  L. 
R.  A.  (N.  S.)  527,  16  Ann.  Cas.  1;  EvansviUe,  etc.,  R. 
Co.  V.  Mills  (1906),  37  Ind.  App.  598,  77  N.  E.  608. 
The  decisions  of  the  courts  generally  are  in  harmony 
with  these  later  cases.  See  the  cases  collected  in  note 
to  McGinn  v.  New  Orleans  Railway,  etc.,  Co.  (1907),  13 
L.  R.  A.  (N.  S.)  601.  As  to  the  nonexistence  of  a  pre- 
sumption of  negligence,  appellant  relies  mainly  on 
Dressier  v.  Citizens'  St.  R.  Co.  (1898),  19  Ind.  App. 
383,  47  N.  E.  651,  but  what  we  have  said  concerning 
the  Marion  case  is  equally  applicable  to  the  Dressier 
case. 
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By  certain  instructions  requested  by  appellant  the 
jurors  were  charged  in  clear  and  unequivocal  language 
as  follows: 

''If  plaintiff  recovers  at  all  in  this  action,  she  must 
recover  upon  the  tiieory  thus  expressed  in  her  complaint. 
Proof  that  she  was  injured  by  any  other  act  of  negli- 
gence, not  charged  in  the  complaint,  or  in  any  manner 
not  charged  in  the  complaint,  would  not  entitle  plain- 
tiff to  recover.'* 

"If  you  find  ♦  *  ♦  tiiat  in  truth  and  in  fact  such 
movement  was  not  due  to  defective  brakes  and  not  to 
an  incapable  motorman,  but  was  due  to  the  conditions 
of  the  track  as  a  result  of  weather  conditions  on  the 
occasion  in  question,  then  I  instruct  you  that  even 
though  plaintiff  was  injured  by  such  movement,  yet  she 
cannot  recover.  If  the  facts  be  as  indicated  in  this  in- 
struction, your  verdict  should  be  for  the  defendant." 

We  do  not  want  to  be  understood  as  giving  unqualified 

approval  to  the  instruction  under  consideration ;  but  we 

do  hold  that,  in  view  of  the  entire  charge,  the 

10.  theory  adopted  at  the  trial,  and  the  evidence  ad- 
duced, the  giving  of  the  instruction  is  not  reversi- 
ble error.     §407  Bums  1914,  §398  R.  S.  1881. 

(4)  The  seventh  instruction  given  by  the  court  of 

its  own  motion  reads  as  follows:     ''The  measure  of 

damages  in  this  case  will  be  compensatory.    If 

14.  you  find  for  the  plaintiff,  you  will  determine  what 
will  compensate  her  for  all  damages  she  may 
have  sustained  by  reason  of  the  injury  incurred.*' 

Counsel  criticize  tiiis  instruction  on  the  grounds  that 
the  damages  are  not  limited  (1)  to  those  averred  in  the 
complaint,  and  (2)  to  those  shown  by  the  evidence. 
Under  the  circumstances  of  this  case  the  first  ground 
of  criticism  must  be  regarded  as  frivolous.  As  to  the 
second  ground,  we  assume  that  counsel  inadvertently 
overlooked  the  fact  that  in  another  instruction  the 
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jurors  were  told  in  plain  language  that  the  amount  of 
damages  must  be  determined  from  the  evidence. 

(5)  One  of  the  instructions  requested  by  appellant 
is  in  the  following  language :     "I  instruct  you  that  the 

fact,  if  you  find  it  to  be  a  fact,  that  the  plaintiff 

15.  was  injured  in  attempting  to  alight  from  defend- 
ant's car,  raises  no  legal  presumption  that  the  de- 
fendant was  guilty  of  any  of  the  acts  of  negligence 
charged  in  the  complaint.'' 

The  mere  fact  that  appellee  was  injured  while  alifi^t- 
ing  from  the  car  does  not,  of  course,  raise  a  presimiption 
of  negligence  on  the  part  of  the  carrier.  But  it  is  a 
fact  to  be  considered  with  other  facts  in  determining 
whether  a  presumption  of  negligence  existed.  It  is 
clear,  therefore,  that  the  instruction  does  not  fairly  pre- 
sent the  matter,  and  for  that  reason  alone  the  court  did 
not  err  in  rejecting  it.  However,  it  should  be  observed 
that  the  instruction  rests  on  the  assumption  that  a  pre- 
sumption of  negligence  is  not  a  presumption  of  fact 
but  a  presumption  of  law  (i.e.  a  rule  of  law) .  We  will 
not  discuss  this  feature.  We  will  content  ourselves  by 
saying  that  the  trial  court  would  not  have  been  justified 
in  giving  the  instruction. 

(6)  At  the  tinae  of  the  trial  appellee  was  forty  years 
of  age.    The  testimony  shows  without  conflict  that  she 

was  thrown  to  the  ground  with  such  violence  that 

16.  she  was  rendered  unconscious.    Cuts  were  in- 
flicted on  her  forehead,  lips  and  chin.    Her  nose 

was  broken.  She  sustained  bruises  on  various  parts  of 
the  body.  Her  mouth  was  filled  with  dirt  and  gravel. 
Three  teeth  were  broken  off.  She  was  severely  injured 
in  her  back  and  neck.  Dr.  Sweet  of  Martinsville,  one 
of  the  physicians  appointed  by  the  court  to  examine 
her,  testified  that  the  nerves  coming  from  the  spinal 
cord  in  the  cervical  and  dorsal  regions  were  quite  sore 
and  tender  to  touch;  that  from  the  base  of  the  skull 
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down  to  the  seventh  or  eighth  dorsal  vertebra  there  was 
unusual  sensitiveness;  that  the  intercostal  nerves  ex- 
tending around  to  the  sternum  were  quite  sore  and  sen- 
sitive ;  that  the  tissues  and  muscles  around  these  nerves 
were  sore ;  and  that  her  condition  indicates  neuritis  re- 
sulting from  traumatism.  He  was  doubtful  as  to 
whether  she  will  recover.  We  need  not  mention  other 
features  of  the  injuries  sustained.  The  damages  are 
not  excessive. 
Judgment  affirmed. 


Brown  v.  Grimes  et  al. 

[No.  10,598.     Filed  January  26,  1921.] 

1.  Attobney  and  Client. — Collection  of  Claim. — Settlement. — 
Authority  of  Attorney. — Statute. — Under  §1003  Bums  1914, 
§968  R.  S.  1881,  an  attorney  who  has  a  claim  for  collection 
has  no  authority,  in  the  absence  of  special  authority,  to  accept 
in  settlement  anything  ezc^t  money,  and  cannot  accept  a 
check,    p.  657. 

2.  Attorney  and  Client. — Collection  of  Clcdm. — Pa^^menU — 
Acceptance  and  Indorsement  of  Check  by  Attorney. — ^An  at- 
torney has  no  authority  to  receive  a  check  as  payment  of  a 
judgment  entrusted  to  him  for  collection,  nor  could  he  by  his 
indorsement  impose  a  new  contractual  liability  upon  his  client, 
but  where  he  took  the  check  in  due  course  of  his  employment, 
he  had  implied  authority  to  make  a  formal  indorsement  in 
behalf  of  his  client  for  the  purpose  of  making  collection  and 
receiving  the  money,  and,  having  by  indorsement  received  the 
money  thereon,  he  eifected  the  purpose  for  which  he  had  been 
employed,  and  the  receipt  by  the  attorney  of  the  check 
amounted  to  payment  of  the  judgment,    p.  658. 

From  Lawrence  Circuit  Court;  James  A.  Cox,  Judge. 

Action  by  Eliza  Grimes  and.  another  against  Hiram 
Brown.  From  a  judgment  for  plaintiffs,  the  defendant 
appeals.    Affirmed. 

Brooks  &  Brooks,  for  appellant. 

C.  A.  Royse  and  Robert  L.  MeUen,  for  appellees. 
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Remy,  C.  J. — On  February  20, 1912^  appellee  Grimes, 
who  resided  in  the  city  of  Bedford,  Indiana,  executed 
and  delivered  to  appellant  her  promissory  note  for 
$250,  and,  to  secure  the  payment  thereof,  executed  and 
delivered  to  appellant  a  mortgage  on  certain  real  estate 
located  in  that  city.  On  May  5,  1917,  the  note  being 
past  due  and  unpaid,  appellant  through  his  attorney, 
one  John  H.  Underwood,  by  proper  proceedings,  pro- 
cured a  judgment  for  the  full  amount  of  the  note,  but 
did  not  foreclose  the  mortgage.  Thereafter,  on  May 
28,  1917,  said  appellee  borrowed  $2,500  from  appellee 
Mechanics'  Building,  Loan  and  Savings  Association, 
and,  to  secure  the  notes  evidencing  such  indebtedness, 
gave  an  additional  mortgage  on  the  real  estate.  At 
the  time  the  additional  mortgage  was  executed,  it  was 
agreed  between  appellee  Grimes  and  said  association 
that  the  latter,  as  agent  of  appellee  Grimes,  should  pay 
to  appellant  the  amount  of  his  judgment,  and  pro- 
cure from  him  a  satisfaction  of  the  judgment  and  of 
appellant's  mortgage.  Thereupon  a  representative  of 
appellee  association  communicated  by  letter  with  appel- 
lant, who  resided  in  the  city  of  Indianapolis,  as  to  the 
payment  and  release  of  the  judgment  By  letter  in 
answer,  appellant  stated  that  the  claim  was  ''in  the 
hands  of  J.  H.  Underwood,  our  attorney  at  Bedford,  for 
collection."  Thereafter  appellee  association,  as  agent 
for  appellee  Grimes,  delivered  to  Underwood  a 
check  for  the  full  amount  of  appellant's  judgment, 
the  check  being  made  payable  to  appellant.  Underwood 
indorsed  the  check,  "Hiram  Brown,  by  J.  H.  Underwood, 
Atty.,  J.  H.  Underwood,''  presented  the  same  to  the  bank 
on  which  it  was  drawn,  received  the  money  thereon, 
and  embezzled  it.  Though  said  attorney,  at  the  time  he 
received  the  check,  stated  that  he  would  "get  satisfac- 
tion of  the  indebtedness"  from  appellant,  he  failed  to  do 
so,  and  on  May  23,  1918,  appellee  Grimes  demanded  of 
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appellant  that  the  judfirment  and  the  mortgage  be  satis- 
fied of  record,  which  appellant  refused  to  do,  and  there- 
after this  suit  for  a  judicial  satisfaction  of  the  judg- 
ment and  mortgage  was  commenced  by  appellees  against 
appellant.  Appellant  filed  an  answer  in  denial,  and  a 
cross-action  to  recover  the  amount  of  said  $250  note, 
and  for  the  foreclosure  of  his  mortgage.  A  trial 
by  the  court  resulted  in  a  general  finding  in  favor  of 
appellees,  decreeing  a  satisfaction  of  appellant's  mort- 
gage and  judgment,  and  denying  any  relief  to  appellant. 

The  only  error  assigned  is  the  action  of  the  court  in 
overruling  appellant's  motion  for  a  new  trial.  It  is 
urged  that  a  new  trial  should  have  been  granted  for  the 
reason  that  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  law. 

The  material  facts  are  not  in  dispute^  and  are  in  sub- 
stance as  above  set  out. 

The  only  question  involved  in  this  appeal  is  whether 
or  not  the  transaction  by  which  the  check  payable  to 
appellant  was  delivered  to  Underwood,  and  by  him  in- 
dorsed and  cashed,  amounted  to  a  payment  of  the  claim 
represented  by  the  judgment.  The  recovery  by  appel- 
lees was  upon  the  theory  that  such  transaction  did 
amount  to  payment.  It  is  the  contention  of  appellant 
that  the  acceptance  of  the  check  by  Underwood  was 
without  authority,  and  that  the  receipt  by  him  of  the 
amount  of  the  check,  in  money,  was  not  a  payment  of 
the  judgment.  It  is  conceded  by  appellant  that  if 
Underwood  had  received  the  money  instead  of  a  check 
it  would  have  been  a  payment  of  the  claim,  even  if  his 
attorney  had  embezzled  the  money  so  received. 

It  is  a  well-established  rule  of  law  that  an  attorney 
who  has  a  claim  for  collection  has  no  right,  in  the 

1.  absence  of  special  authority,  to  accept  in  settle- 
ment anything  but  money.  This  rule  is  made 
Vol.  74^-42 
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the  law  in  this  state  by  statutory  enactment. 

2.  §1003  Bums  1914,  §968  R.  S.  1881.  See,  also, 
McConnick  V.  Walter  A.  Wood,  etc.,  Co.  (1880), 
72  Ind.  518.  Under  this  rule,  appellant's  attorney 
had  no  authority  to  receive  the  check  as  payment,  nor 
could  he  by  his  indorsement  impose  a  new  contractual 
liability  upon  appellant,  who  was  his  client ;  but,  having 
taken  the  check  in  due  course  of  his  emplosrment,  he  had 
implied  authority  to  make  a  formal  indorsement  in  be- 
half of  his  client  for  the  purpose  of  making  the  collec- 
tion and  receiving  the  money.  Having  by  indorsement 
of  the  check  received  the  money  thereon.  Underwood 
had  by  this  means  effected  the  purpose  for  which  he 
had  been  employed.  He  had  collected,  and  had  in  his 
possession  for  appellant,  in  money,  the  full  amount  of 
the  judgment  he  had  been  employed  to  collect.  We 
therefore  hold  that  the  acceptance  and  indorsement  of 
the  check  by  appellant's  attorney,  and  the  receipt  by 
said  attorney  of  the  proceeds  of  such  check,  under  the 
peculiar  facts  of  this  case,  amounted  to  a  payment  of 
the  judgment.  The  conclusion  we  have  reached  is  in 
accordance  with  the  great  weight  of  authority.  6  C.  J. 
659 ;  1  Thornton,  Attorneys  at  Law  363,  364 ;  Harbach 
V.  Colvin  (1887),  73  Iowa  638,  35  N.  W.  663;  National 
Bank,  etc.  V.  Old  Town  Bank,  etc.  (1902),  112  Fed. 
726,  50  C.  C.  A.  443 ;  National  Fire  Ins.  Co.  v.  Eastern 
Bldg.,  etc.,  Assn.  (1902),  63  Neb.  698,  88  N.  W.  863; 
North  End  Paper  Co.  v.  State  Bank,  etc.  (1916),  198 
111.  App.  242;  WUey  v.  Mahood  (1877),  10  W.  Va.  206, 
223;  Black  V.  Drake  (1874),  2  Colo.  330.  See,  also, 
Holliday  V.  Thomas  (1883),  90  Ind.  398. 

The  unfortunate  situation  of  appellant  is  not  the  re- 
sult of  any  wrongdoing  or  negligence  on  the  part  of  ap- 
pellees, or  either  of  them,  but  is  due  to  the  fact  that 
appellant's  attorney  proved  unfaithful  to  his  trust. 

We  find  no  error.    Judgment  affirmed. 
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Walker  Hospital  v.  Pulley. 

[No.  10,803.    Filed  May  26,  1920.    Rehearing  denied  December 
7, 1920.    Transfer  denied  January  26,  1921.] 

1.  Affeul. —  QiLestions  Presented^ — Sufficiency  of  Evidence. — 
Appellant's  contentions  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  and  that  the  verdict  is  contrary  to  law 
because  there  is  not  evidence  tending  to  prove  certain  ultimate 
facts  which  are  essential  to  a  recovery,  present  but  one  ques- 
tion on  appeal,    p.  661. 

2.  Physicians  and  Surgeons. — Malpractice. — Negligence. — Ex- 
pert Testimony. — Generally,  where  negligence  is  predicated  on 
a  physician's  lack  of  skill  or  attention,  the  court  and  jury  must 
depend  on  expert  evidence,  but  jurors  of  ordinary  intelligence, 
sense  and  judgment,  although  not  skilled  in  medical  science, 
are  capable  of  reaching  a  conclusion  without  the  aid  of  expert 
testimony  as  to  whether  it  is  good  surgery  to  permit  a  wound 
to  heal  superficially,  with  nearly  a  half  yard  of  gauze  deeply 
imbedded  in  the  flesh,  and  likewise  are  capable  of  determining 
whether  or  not  injurious  consequences  of  some  character  would 
probably  result,  although  the  exact  nature  and  extent  of  such 
resulting  injuries  could  not  be  determined  by  laymen  without 
the  aid  of  medical  science,    p.  663. 

3.  Physicians  and  Surgeons. — Malpractice, — Evidence. — Suffir 
eiency. — ^In  an  action  for  malpractice  in  leaving  a  piece  of 
gauze  in  an  incision  made  during  the  course  of  a  surgical 
operation,  evidence  held  sufficient  to  sustain  a  finding  of  negli- 
gence,   p.  665. 

4.  Appeal. —  Review. —  HcumUess  Error. —  Admission  of  Evir- 
dence. — ^In  an  action  against  a  hospital  corporation  for  mal- 
practice, admission  in  evidence  of  statements  made  by  one  of 
the  surgeons  to  plaintiff  when  she  was  a  patient  in  the  hos- 
pital, relating  to  her  physical  condition,  could  not  have  harmed 
defendant,  in  that  there  was  not  proof  that  the  surgeon  was 
an  employe  or  agent  of  the  corporation,  since,  if  there  was  not 
proof  of  that  fact,  there  would  be  an  utter  failure  of  proof  as 
to  an  element  essential  to  recovery  which  would  require  a  re- 
versal, the  complaint  being  drawn  upon  the  theory  that  the 
attending  surgeons  were  employes  or  agents  of  the  corporation, 
p.  666. 

5.  Trial. — Admission  of  Evidence. — ^In  an  action  against  a  hos- 
pital corporation  for  malpractice  by  surgeons  alleged  to  have 
been  furnished  by  it,  it  was  not  improper  to  admit  in  evidence 
certain  statements  of  one  of  the  surgeons  to  plaintiff,  as 
against  the  objection  that  there  was  no  proof  that  such  surgeon 
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was  an  agent  or  employe  of  defendant  corporation,  where  there 
was  sufficient  evidence  on  that  question  adduced  to  warrant 
the  jury  in  deciding  that  the  surgeon  was  an  employe  or  agent 
of  defendant    p.  667. 

6.  Physicians  and  Surgeons. — Malpractice.— Measure  of  Dam- 
ages. — In  actions  for  malpractice  there  is  no  fixed  measure  of 
damages,  the  amount  to  be  awarded  in  such  cases  depending 
on  the  sensibilities  and  the  judgment  of  the  jurors,    p.  668. 

7.  Physicians  and  Subgeons. — Malpractice. — Excessive  Dam- 
offes. — ^An  award  of  $2,100  to  a  woman  who  suffered  great 
physical  pain  and  mental  anguish,  became  permanently  in- 
jured, etc.,  as  a  result  of  a  surgeon  negligently  leaving  a  piece 
of  gauze  in  an  incision  made  during  the  course  of  a  surgical 
operation,  was  not  excessive,  the  amoimt  not  being  so  largre  as 
to  indicate  that  the  jurors  were  actuated  by  passion,  prejudice 
or  any  improper  influence  or  motive,    p.  668. 

8.  Appeal. — Rehea/ring, — Scope  of  Review. — An  appellant  can- 
not base  a  petition  for  rehearing  on  a  question  which  was  not 
presented  to  the  trial  court,  nor  to  the  appellate  tribunal  at 
the  origiiial  hearing,    p.  668. 

From  Gibson  Circuit  Court;  Simon  L.  Vandeveer, 
Judge. 

Action  by  Francis  E.  Pulley  against  the  Walker  Hos- 
pital. From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 

Albert  /.  Veneman,  WiUiam  C.  Welbom,  Louis  R. 
Roberts,  James  T.  Walker  and  Henry  B.  Walker^  for 
appellant. 

Elmer  0.  Lockyear  and  Phil  W.  Frey,  for  appellee. 

Dausman,  J. — ^Appellee  instituted  this  action  to  re- 
cover damages  for  malpractice.  It  is  averred  in  the 
complaint  that  appellant  is  a  corporation,  maintaining 
its  place  of  business  at  the  city  of  Evansville;  that  its 
business  is  to  furnish  for  hire  medical  and  surgical  aid 
to  the  afflicted,  and  for  that  purpose  has  in  its  employ 
a  number  of  physicians,  surgeons,  and  nurses ;  that  by 
its  agents  and  servants  it  performed  a  surgical  opera- 
tion on  the  person  of  appellee ;  that  in  the  course  of  the 
operation  a  deep  incision  was  made  in  her  left  leg;  that 


; 
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in  the  subsequent  treatment  and  care  of  the  wound 
caused  by  the  incision  gauze  was  placed  therein;  that 
the  gauze  should  have  been  removed  before  the  wound 
was  allowed  to  heal  superficially ;  that  appellant  negli- 
gently permitted  the  gauze  to  remain  in  the  wound,  and 
allowed  the  wound  to  heal  over  and  inclose  the  gauze 
in  the  flesh  and  around  the  bone;  that  the  gauze  was 
negligently  permitted  to  rot  and  decay  in  the  flesh  at 
the  bone ;  that  the  negligent  failure  to  remove  the  gauze 
from  the  wound  resulted  in  blood  poisoning  and  fever, 
thereby  causing  appellee  to  become  sick  and  sore,  to 
suffer  physical  pain  and  mental  anguish,  and  to  become 
permanently  injured  and  crippled. 

Answer  in  denial.  Verdict  and  judgment  for  $2,100. 
The  only  error  assigned  is  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial. 

(1)  Under  separate  headings  counsel  for  appellant 

urge  two  propositions:      (1)  That  the  verdict  is  not 

sustained  by  sufficient  evidence;  and  (2)  that  the 

1.  verdict  is  contrary  to  law,  because  there  is  no 
evidence  whatever  tending  to  prove  certain  ulti- 
mate facts  which  are  essential  to  a  recovery.  These  two 
propositions  will  be  considered  together,  since  on  appeal 
they  present  but  one  question.  Cincinnati,  etc.,  R.  Co. 
V.  Mculden  (1893),  184  Ind.  462,  34  N.  E.  227;  Deal  v. 
State  (1895),  140  Ind.  354,  39  N.  E.  9S0;  Elkhart  Paper 
Co.  V.  Fulkerson  (1905),  36  Ind.  App.  219,  75  N.  E.  283. 

The  following  facts  are  not  disputed:  Mrs.  Pulley 
is  a  resident  of  Harrisburg,  Illinois.  On  July  12,  1915, 
in  the  Walker  Hospital  at  Evansville,  Indiana,  she  sub- 
mitted to  an  operation  for  necrosis  of  the  femur.  The 
operation  was  performed  by  Dr.  Welbom  and  his  assist- 
ants. On  August  1,  she  left  the  hospital  and  returned 
to  her  home.  When  she  left  the  hospital  Dr.  Welbom 
transmitted  a  letter  to  Dr.  Parish,  her  local  physician  at 
Harrisburg,  in  which  he  stated : 
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■■-     -  ■ 

"Your  patient,  Mrs.  Pulley,  has  done  exceedingrly 
well.  She  walks  around  on  crutches,  and  tiie 
wound  is  about  closed.  She  never  has  the  severe 
pain  and  is  getting  less  nervous  and  seems  to  be 
stronger  in  every  respect.  I  think  though,  she 
ought  to  have  a  building-up  tonic  for  sometime. 
^  "You  might  have  to  redress  the  wound  a  few 
.  times;  it  is  just  merely  a  sinus  and  ought  to  be 
closed  within  the  week.  I  hope  she  will  soon  be 
completely  recovered." 

When  she  arrived  home  Dr.  Parish  dressed  the 
wound.  The  first  time  he  dressed  it  there  was  a  slight 
discharge ;  but  the  second  time  the  wound  had  entirely 
closed.  Then  trouble  developed.  Her  limb  became 
greatly  swollen  from  hip  to  ankle,  inclusive.  She  had 
some  fever  and  suffered  much  pain.  In  the  night  of 
August  8,  Dr.  Blackard  was  called  in  consultation  with 
Dr.  Parish.  She  then  complained  of  pain  in  the  thigh, 
ankle  and  pelvis.  The  wound  was  closed,  but  was  ten- 
der. In  about  a  week  thereafter  the  wound  reopened  of 
its  own  accord.  The  wound  discharged  pus  for  a  time, 
and  later  a  yellow  serum.  It  was  a  serious  discharge. 
She  suffered  pain  continuously,  and  was  very  nervous. 
She  insis};ed  that  the  doctors  at  the  hospital  had  left  a 
piece  of  gauze  in  the  sinus ;  and,  on  August  24,  because 
of  her  insistence,  Drs.  Blackard  and  Parish  probed  for 
gauze.  At  that  time  a  dressing  forceps  was  used,  which 
proved  to  be  too  large  for  the  opening  of  the  wound  and 
could  not  be  inserted  far  enough  to  make  a  satisfactory 
test.  Dr.  Blackard  promised  her  that  the  next  time 
he  came  he  would  bring  a  more  suitable  instrument 
and  would  try  again.  On  the  next  day  he  used  a  smaller 
instrument  and  succeeded  in  drawing  out  of  the  sinus  a 
piece  of  gauze  one-half  inch  in  width  and  about  fifteen 
inches  in  length.  From  that  time  the  patient  improved ; 
but  she  continued  to  complain  of  pain  in  the  ankle  and 
I)elvis.    Dr.  Blackard  saw  her  every  day  from  August 
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15  to  September  9,  but  not  so  frequently  thereafter. 
Later  she  went  to  Lake  View  Hospital,  Chicago. 

After  a  careful  consideration  of  its  brief,  we  are  un- 
able to  determine  with  certainty  whether  or  not  appel- 
lant is  contending  that  there  is  no  evidence  tending  to 
prove  that  the  failure  to  remove  the  gauze  from  the 
sinus  constitutes  negligence.  As  to  that  point,  there- 
fore, it  is  sufficient  to  say  that  there  is  an  abundance  of 
evidence  tending  to  sustain  the  conclusion  of  the  jury  as 
expressed  by  their  verdict. 

Appellant's  first  distinct  contention  is  that  there  is 
no  competent  evidence  tending  to  prove  that  the  pres- 
ence of  the  gauze  in  the  sinus,  for  the  length  of  time 
and  under  the  conditions  disclosed  by  the  evidence,  re^ 
suited  in  any  injury  to  the  patient.  In  other  words, 
the  contention  is  that  the  causal  relation,  if  any,  be- 
tween the  negligence  and  the  pathological  conditions 
of  the  patient,  which  developed  after  she  returned  to 
her  home,  can  be  proved  only  by  the  testimony  of  ex- 
perts; and  that  there  is  no  expert  testimony  on  that 
subject.  Counsel  earnestly  insist  that  whether  the 
presence  of  the  gauze  in  the  sinus,  which  was  permitted 
to  heal  superficially  and  inclose  the  gauze  in  the  flesh 
for  a  period  of  at  least  thirty  days,  was  the  cause  of  the 
unfortunate  conditions  which  followed,  and  of  the  suf- 
fering endured  by  the  patient,  is  a  question  which  can 
be  answered  only  by  men  skilled  in  medical  science. 

The  questions  ordinarily  involved  in  malpractice 
cases,  such  as  whether  a  surgical  operation  was  neg- 
ligently performed,  or  whether  the  care  and  at- 

2.  tention  following  the  operation  was  negligent, 
and  the  like,  are  questions  of  science;  and  nec- 
essarily the  evidence  from  which  those  questions  are  to 
be  determined  must  come  from  physicians  and  surgeons. 
The  general  rule  is  that,  where  negligence  is  predicated 
on  lack  of  skill  or  attention,  the  court  and  jury  must 
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depend  on  expert  evidence.  Longfellow  v.  Vernon 
(1915),  57  Ind.  App.  611,  105  N.  E.  178;  Ewing  v. 
Goode  (1879),  78  Fed.  442.  We  cannot  concede,  how- 
ever, that  the  general  rule  is  applicable  in  all  respects 
to  the  case  at  bar.  By  that  statement  we  mean  to  say 
that,  in  our  opinion,  jurors  of  ordinary  intelligence, 
sense,  and  judgment,  although  not  skilled  in  medical 
science,  are  capable  of  reaching  a  conclusion  without 
the  aid  of  expert  testimony  as  to  whether  it  is  good 
surgery  to  permit  a  wound  to  heal  superficially  with 
nearly  half  a  yard  of  gauze  deeply  imbedded  in  the  flesh, 
and  likewise  are  capable  of  determining  whether  or  not 
injurious  consequences  of  some  character  would  prob- 
ably result.  The  exact  nature  and  extent  of  the  evil 
consequences  resulting  therefrom,  of  course,  laymen 
would  not  be  competent  to  determine  without  the  aid 
of  medical  science.  But  the  jurors  .were  not  without 
expert  assistance.  We  glean  the  following  from  the 
testimony  of  the  men  skilled  in  medical  science. 

Dr.  Welbom:  "I  performed  the  operation  July  12. 
The  incision  was  from  6  to  10  inches  long.  We  packed 
the  cavity  around  the  bone  with  iodoform  gauze.  We 
put  in  20  to  30  inches  of  the  gauze.  It  was  removed 
atid  the  sinus  was  repacked  from  time  to  time  by  Dr. 
Cleveland.  About  July  28, 1  was  called  in  by  Dr.  David- 
son. He  said  he  had  removed  the  drainage  (gauze) 
but  that  there  was  a  little  question  as  to  whether  he 
had  it  all  out.  I  told  him  to  be  sure,  and  to  search  for 
it.  He  did  so  but  found  none.  Then  I  searched  for 
it.  It  hurt  her  a  good  deal  and  she  asked  me  to  stop. 
I  suggested  that  we  give  her  an  anesthetic,  and  investi- 
gate more.  She  did  not  care  to  take  it.  The  gauze 
should  be  removed  every  third  or  fourth  day.  It  is 
better  to  take  out  the  old  gauze  and  put  in  fresh  gauze. 
The  granulations  springing  up  under  it  will  do  better 
if  the  gauze  is  changed  occasionally.    If  the  gauze  were 
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never  taken  out,  it  might  be  that  pus  would  come  out; 
or  it  might  be  the  gauze  would  be  pushed  out  If  the 
gauze  did  not  come  out»  pus  might  form  under  it.  I 
wrote  Dr.  Parish  on  August  1,  but  did  not  tell  him  there 
was  gauze  in  the  leg;  because  I  did  not  know  it  was 
there.  If  I  had  known,  I  would  have  told  him.  If  the 
wound  should  heal  with  gauze  in  it,  the  gauze  would 
work  out.  I  wrote  Mrs.  Pulley  a  letter  on  August  30  in 
which  I  stated  'I  am  glad  to  know  that  you  have  found 
the  drainage  and  I  know  it  will  heal  up  soon.' " 

Dr.  HoUingsworth :  ^'The  office  of  the  gauze  is  to 
drain  the  wound,  and  it  performs  that  function  as  long 
as  it  has  capillary  attraction.  If  the  pus  is  profuse  and 
the  gauze  can  be  easily  removed,  it  should  be  changed 
every  24  hours.  But  no  unvarying  rule  for  its  removal 
can  be  fixed,  since  it  depends  on  the  condition  of  the 
patient.  If  the  wound  should  heal  over,  there  would  be 
no  tendency  for  it  to  break  down  again  unless  there 
should  be  some  irritating  substance  inside.  It  is  not 
good  surgery  to  permit  a  wound  to  heal  over  a  piece  of 
gauze.  I  am  always  careful  to  take  the  gauze  out  be- 
cause it  should  come  out.  The  body  is  not  made  up  of 
gauze.'' 

Dr.  Maxam :  ^It  was  improper  to  allow  the  wound 
to  close  with  the  gauze  inside,  and  the  pain  and  suf- 
fering resulted  therefrom.  The  gauze  would  act  as  a 
foreign  substance.    It  generally  works  itself  out" 

We  will  not  extend  this  opinion  by  setting  out  the 

testimony  of  other  medical  men.    It  is  sufficient  to  say 

that  there  is  evidence,  competent  and  substantial, 

3.  tending  fairly  to  sustain  the  verdict  with  respect 
to  this  feature  of  the  controversy. 

The  second  contention  is  that  there  is  no  evidence  to 
prove  that  the  surgeons,  or  any  of  them,  were  employes 
or  agents  of  the  corporation.  In  other  words,  the  con- 
tention is  that  Drs.  Walker  and  Welbom  were  partners, 
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conducting  their  business  in  the  firm  name  of  Walker  and 
Welbom;  that  the  business  conducted  at  the  hospital 
was  the  business  of  the  firm,  and  that  generally  persons 
who  came  to  the  hospital  for  treatment  were  the  pa- 
tients of  the  firm  and  not  of  the  corporation;  that  the 
corporation  existed  merely  for  the  purpose  of  owning 
the  real  estate  and  hospital  equipment,  of  employing 
nurses,  and  acting  as  the  business  manager  and  agent 
of  the  firm ;  that  no  contractual  relation  existed  between 
Mrs.  Pulley  and  the  corporation,  but  that  in  truth  the 
only  contractual  relation  that  existed  was  between  her 
and  the  firm ;  and  that  she  was  the  patient  of  the  firm 
and  not  of  the  hospital.  The  evidence  bearing  upon 
this  phase  of  the  case  is  equivocal.  Under  the  circum- 
stances, if  she  had  brought  her  action  against  the  mem- 
bers of  the  firm,  they  could  have  defended  on  the  ground 
that  her  only  contractual  relation  was  with  the  corpora- 
tion. The  controversy  as  to  this  feature  was  one  of 
fact.  We  will  not  set  out  the  evidence  bearing  upon 
this  element,  but  will  content  ourselves  by  saying  that 
there  is  evidence  in  the  record  tending  fairly  to  sustain 
the  verdict  with  resi)ect  thereto.  A  deliberative  exam- 
ination of  that  evidence  and  a  proper  appreciation  of 
the  legitimate  inferences  to  be  deduced  therefrom  render 
it  impossible  to  sustain  the  contention. 

(2)  Certain  statements  made  by  one  of  the  surgeons 

to  Mrs.  Pulley  when  she  was  a  patient  in  the  hospital, 

relating  to  her  physical  condition,  were  admitted 

4.  in  evidence  over  appellant's  objections.  The  ob- 
jection in  each  instance  was  in  effect  that  there 
is  no  proof  that  the  surgeons  were  employes  or  agents 
of  the  corporation.  If  counsel  were  correct  in  this  con- 
tention, the  admission  of  that  evidence  would  be  harm- 
less ;  for  in  that  event  we  would  reverse  the  judgment 
on  the  ground  that  the  verdict  is  contrary  to  law,  since 
then  there  would  be  an  utter  failure  of  proof  as  to  an 
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element  essential  to  a  recovery.  That  objection  con- 
stitutes nothing  more  than  an  indirect  attempt  to  pre- 
sent the  proposition  that  the  verdict  is  not  sustained  by 
any  evidence  tending  to  prove  an  essential  element. 
That  question  we  have  already  determined.    Of 

5.  course,  the  trial  court  could  not  know  at  the  time 
of  admitting  the  testimony  how  the  jury  would 
decide  this  point;  but  the  testimony  was  admissible  on 
the  theory  that  on  the  evidence  adduced  the  jury  would 
be  justified  in  deciding  the  point  in  appellee's  favor. 
Our  conclusion  as  to  the  admissibility  of  that  testimony 
effectually  disposes  also  of  the  objection  to  the  admis- 
sibility of  the  letter  written  by  Dr.  Welbom  to  Mrs. 
Pulley's  home  physician.  The  court  did  not  err  in  ad- 
mitting any  of  these  items  of  evidence  as  against  the 
objections  interposed. 

It  is  also  contended  that  the  court  erred  in  admitting 
the  following  items  of  evidence:  Skiograms  of  Mrs. 
Pulley's  teeth,  which  were  made  at  Lake  View  Hospital 
for  the  purpose  of  determining  whether  or  not  she  had 
septicemia;  the  testimony  of  Mrs.  Duncan  as  to  the 
physical  condition  of  Mrs.  Pulley  as  evidenced  by  her 
ability  to  work  before  and  after  the  surgical  operation ; 
and  the  piece  of  gauze  taken  from  the  sinus.  When  the 
circumstances  leading  up  to  the  introduction  of  these 
items  of  evidence,  the  purpose  they  were  intended  to 
subserve,  and  the  objections  thereto,  are  considered,  it 
becomes  apparent  that  there  is  no  merit  in  these  con- 
tentions. 

It  is  contended  that  the  court  erred  in  giving  each  of 
twelve  instructions  and  in  rejecting  each  of  fourteen 
requested.  It  is  not  probable  that  any  court  would  com- 
mit so  many  reversible  errors  in  rejecting  or  giving  in- 
structions, unless  the  nature  of  the  action  had  been  en- 
tirely misconceived.  It  is  seldom,  therefore,  that 
counsel  are  justified  in  urging  error  in  so  many  instruc- 


668        APPELLATE  COURT  OF  INDLA.NA, 

Walker  Hospital  v.  Pulley— 74  Ind.  App.  669. 

tions  given  or  refused.  In  the  case  at  bar  it  appears 
that  the  trial  court  had  a  clear  and  correct  conception 
of  the  nature  of  the  action  and  of  the  law  applicable  to 
the  various  questions  involved.  We  would  not  be  justi- 
fied, therefore,  in  embodying  or  discussing  in  this  opin- 
ion the  instructions  given  and  refused.  We  have 
patiently  considered  them ;  and  we  find  that  those  given 
are  substantially  correct ;  that  those  rejected  which  were 
applicable  are  covered  by  those  given ;  and  that  the  in- 
structions as  an  entirety  correctly  state  the  law  of  the 
case. 

In  actions  of  this  kind  the  law  furnishes  no  fixed 

''measure  of  damages''  to  aid  the  jury.    In  such  cases 

the  amount  to  be  awarded  must  depend  on  the 

6-7.  sensibilities  and  the  judgment  of  the  jurors.    In 

the  case  at  bar  the  amount  is  not  so  large  as  to 

create  the  impression  that  the  jurors  were  actuated  by 

passion,  prejudice,  or  any  improper  influence  or  motive. 

The  damages  are  not  excessive. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

Dausman,  p.  J. — ^The  appellant  has  filed  a  petition  for 
a  rehearing  and,  in  addition  to  the  other  grounds  speci- 
fied therein,  seeks  to  present  a  new  proposition, 

8.  viz.,  that  a  corporation  cannot  practice  medicine 
and  surgery.  That  question  was  not  presented  to 
the  trial  court  nor  to  this  court  at  the  original  hearing, 
and  appellant  will  not  be  permitted  to  present  it  now. 
Ewbank's  Manual  §244.  Furthermore,  it  is  in  no  man- 
ner involved  in  the  case,  but  is  excluded  by  the  theory 
of  the  complaint. 

The  petition  for  rehearing  is  denied. 
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Fort  Wayne  and  Northern  Indiana  Traction 

Company  v.  Stark. 

[No.  10,399.    Filed  May  24,  1920.    Rehearing  denied  December 
.    23,  1920.    Transfer  denied  January  26,  1921.] 

1.  Elbctbictty.— Electric  Wires,— -Duty  to  InsuhUe. — Electricity 
is  a  dangerous  force,  and  companies  engaged  in  its  generation 
and  distribution,  while  not  liable  as  insurers  to  those  who  may 
come  in  contact  with  wires  carrying  electric  current,  are  re- 
quired to  exercise  reasonable  care  to  keep  such  wires  safely 
insulated,    p.  671. 

2.  Negugence.  —  Electric  Wires.  —  Defective  InstUation, — Inr 
juries  to  Children. — Liability. — ^If  an  improperly  insulated  deo- 
tric  wire  constructed  through  the  branches  of  a  small  tree  on 
private  property  was  obviously  dangerous  to  persons  coming 
in  contact  therewith,  and  if  the  electric  company  owning  and 
maintaining  the  wire  should  reasonably  have  anticipated  that 
children  in  their  play  would  climb  into  the  tree,  and  thus  be 
exposed  to  danger,  the  company  is  liable  for  injuries  to  a  child 
nine  years  of  age  climbing  into  the  tree  and  coming  into  con- 
tact with  the  wire,  even  though  the  wire  was  not  an  ''at- 
tractive nuisance,''  and  regardless  of  whether  such  child  was 
a  trespasser,    p.  671. 

3.  ELBCTRicmr.  —  Electric  Wires.  —  Defective  Insulation.  —  Inr 
juries  to  Children. — lAahUity. — ^Where  a  company  generating 
and  distributing  electric  current  constructed  a  "live''  wire 
through  the  branches  of  a  small  tree  located  upon  a  lot  abut- 
ting a  city  street,  and  a  child  nine  years  of  age  climbed  into 
the  tree  and  was  injured  by  coming  in  contact  with  the  wire 
at  a  point  where  the  insulation  was  defective,  held  that,  under 
the  facts  alleged  and  as  shown  by  the  evidence,  the  company 
should  have  anticipated  that  children  would  climb  into  the  tree, 
and  that  the  maintenance  of  the  wire  with  defective  insulation 
was  a  breach  of  duty  making  it  liable  to  the  injured  child, 
p.  672. 

From  Allen  Circuit  Court ;  John  W.  Eggeman,  Judge. 

Action  by  Carl  Stark  against,  the  Fort  Wayne  and 
Northern  Indiana  Traction  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed^ 

Barrett,  Morris  &  Hoffman,  for  appellant 
Harry  H.  HUgeman,  for  appeUeOt 
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Remy,  J. — On  June  5,  1916,  appellant,  by  virtue  of 
a  franchise  granted  to  it  by  the  ciiy  of  Ft.  Wayne,  was 
engaged  in  the  business  of  furnishing,  for  profit,  elec- 
tricity for  lighting  and  power  purposes  to  the  inhabi- 
tants of  said  city;  and  that,  for  the  purpose  of 
transmitting  electric  current  to  its  patrons,  appellant  had 
erected  and  was  maintaining  a  system  of  electric  wires 
along  and  upon  the  public  streets  of  said  city,  includ- 
ing a  street  named  and  known  as  Portage  avenue.  The 
wire  which  it  had  placed  along  and  over  Portage  avenue 
at  the  time  was  so  constructed  as  to  pass  through  the 
branches  of  a  small  elm  tree  located  on  private  grounds, 
but  very  near  the  street  at  No.  21  of  such  avenue ;  and 
at  the  point  where  it  passed  through  the  branches  of 
the  tree  the  insulation  of  the  wire  was,  and  for  at 
least  two  years  prior  to  June  5,  1916,  had  been,  de- 
fective, so  that  when  it  came  in  contact  with  the  tree 
or  the  branches  thereof  flashes  of  light  were  noticeable. 
The  tree  was  located  in  a  neighborhood  where,  as  ap- 
pellant at  all  times  knew,  numerous  children  were  in 
the  habit  of  congregating  and  playing.  On  said  June 
5, 1916,  while  appellee,  a  child  of  nine  years  of  age,  and 
other  small  children  were  playing  in  the  neighborhood 
of  the  tree,  as  was  their  custom,  appellee,  because  of 
his  tender  years,  not  understanding  the  character  of 
the  defectively  insulated  wire,  climbed  into  the  tree, 
came  into  contact  with,  the  wire,  and  was  thereby 
severely  injured.  This  action  is  for  damages  for  per- 
sonal injuries  thus  sustained.  The  above  facts,  which 
were  established  by  the  evidence,  form  the  basis  of  the 
complaint.  A  trial  by  jury  resulted  in  a  verdict  and 
judgment  for  appellee.  • 

The  one  question  involved  in  this  appeal  is  whether 
or  not  the  facts,  as  above  stated,  show  actionable  neg- 
ligence on  the  part  of  appellant. 

Electricity  is  a  dangerous  force,  and  it  is  well  estab- 
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lished  that  companies  engaged  in  its  generation  and 

distribution,  while  not  liable  as  insurers  to  those 

!•    who  may  come  in  contact  with  current  canying 

.    wires,  are  required  to  exercise  reasonable  care 

to  keep  such  wires  safely  insulated.    City  of  Decatur 

V.  Eady  (1917),  186  Ind.  205,  115  N.  E.  577,  L.  R.  A. 

1917E   242;   Denver,   etc.,   Electric   Co.    v.   Simpson, 

(1895),  21  Colo.  371,  41  Pac.  499,  31  L.  R.  A.  566. 

It  is  the  contention  of  appellant  that  appellee  was  a 
trespasser;  that  the  wire  in  controversy  was  not  a 
nuisance  calculated  to  attract  small  children ;  and 
2.  that,  therefore,  there  can  be  no  recovery.  In 
other  words,  it  is  appellant's  contention  that,  if 
it  is  liable  to  appellee  for  the  injuries  complained  of, 
it  must  be  upon  the  theory  laid  down  in  what  is  termed 
the  "turntable  cases."  It  is  not  the  law,  as  assumed  by 
appellant,  that  one  who  maintains  premises  on  which  a 
dangerous  thing  is  suffered  to  exists  is  not  liable  for 
injuries  thereby  resulting  to  children,  unless  such  in- 
strumentaliiy  is  what  is  termed  an  "attractive  nuisance.*' 
In  1  Thompson,  Negligence  944,  the  author,  in  discussing 
the  liability  to  children,  of  one  who  suffers  a  dangerous 
agency  to  exist  on  his  premises,  correctly  states  the  law 
as  follows:  "Although  the  dangerous  thing  may  not 
be  what  is  termed  an  attractive  nuisance, — ^that  is  to 
say,  may  not  have  an  especial  attraction  for  children 
by  reason  of  their  childish  instincts, — ^yet  where  it  is 
so  left  exposed  that  they  are  likely  to  come  in  contact 
with  it,  and  where  their  coming  in  contact  with  it  is 
obviously  dangerous  to  them,  the  person  so  exposing 
the  dangerous  thing  should  reasonably  anticipate  the 
injury  that  is  likely  to  happen  to  them  from  its  being 
so  exposed,  and  is  bound  to  take  reasonable  pains  to 
guard  it  so  as  to  prevent  injury  to  them.*'  See,  also, 
Penso  V.  McCormick  (1890),  125  Ind.  116,  25  N.  E.  156, 
9  L.  R.  A.  313,  21  Am.  St,  211;  Binford  v.  Johnston 
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(1882),  82  Ind.  426,  42  Am.  Rep.  508,  and  cases  cited 
on  page  430. 

It  follows  that  if  in  the  case  at  bar  the  improperly 
insulated  wire,  constructed,  as  it  was,  through  the 
branches  of  the  small  tree,  was  obviously  dangerous  to 
persons  coming  in  contact  therewiUi,  and  if  it  can  be 
said  that  appellant  should  reasonably  have  anticipated 
that  children  in  their  play  would  climb  into  tiie  tree, 
and  thus  be  exposed  to  the  danger,  then  appellant  would 
be  liable  to  appellee  for  the  injuries  sustained,  even 
though  appellee  was  at  the  time  a  trespasser.  It  is 
therefore  not  necessary  to  decide  whether  appellee  was 
or  was  not  a  tresspasser  at  the  time  he  was  injured. 

The  question  presented  by  this  appeal,  though  one  of 
first  impression  in  this  state,  has  frequently  been  de- 
termined by  the  courts  of  appeal  in  other  jurisdictions. 
The  conclusion  reached  by  such  courts,  which  conclu- 
sion we  approve,  is  well  stated  in  a  valuable  text  on  the 
law  of  electricity  (Curtis,  Law  of  Electricity  §512)  in 
the  following  language:  ^'An  electric  company,  main- 
taining a  dangerous  wire  through  or  near  a  tree  is 
bound  to  anticipate  that  persons  may  lawfully  climb  the 
tree,  and  it  is  required  to  exercise  due  care  to  prev^it 
injury  to  such  persons  from  its  wire.  ♦  .♦  *  The 
courts  recognize  that  children  are  apt  to  climb  trees, 
and  impose  upon  electric  companies  the  burden  of  using 
due  care  to  keep  their  high  tension  wires  insulated  in 
places  where  children  when  climbing  a  tree  will  come 
in  contact  with  them.*' 

We  hold  that  under  the  facts  set  forth  in  appellee's 

complaint,  and  as  shown  by  the  evidence  in  this  cause, 

appellant  should  have  anticipated  that  children 

8.    would  climb  into  the  tree,  through  the  branches 

of  which  it  had  stretched  its  wire,  and  that  the 

maintenance  of  such  wire  with  defective  insulation  was 

a  breach  of  duty  for  which  it  was  answerable  to  appellee 
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in  damages.  Williams  v.  Springfield  Gas,  etc.,  Co. 
(1918),  274  Mo.  1,  202  S.  W.  1 ;  Temple  V.  McComb  City 
Electric,  etc.,  Co.  (1906),  89  Miss.  1,  42  South.  874,  11 
L.  R.  A.  (N.  S.)  449,  119  Am.  St.  698,  10  Ann.  Cas. 
924.  See,  also,  Thompson  v.  TUton  Electric,  etc.,  Co. 
(1913),  77  N.  H.  92,  88  Atl.  216. 
Judgment  affirmed. 


Yost  v.  Miller. 

[No.  10,680.     Filed  January  27,  1921.] 

1.  Escrows. — Definition. — An  escrow  is  a  written  instrument 
which  by  its  terms  imports  a  legal  obligation,  and  which  is 
deposited  by  the  grantor,  promissor  or  obligor  or  his  agent 
with  a  stranger  or  third  party,  to  be  kept  by  the  depositary 
until  the  performance  of  a  condition  or  the  happening  of  a 
certain  event,  and  then  to  be  delivered  to  the  grantee,  promisee, 
or  obligee,    p.  676. 

2.  Escrows. — Deed  in  Escrow, — Conveyance  of  Title. — Delivery. 
— A  deed  in  escrow  conveys  no  title  until  final  delivery,    p.  676. 

3.  Escrows. — Deed  in  Escrow. — Delivery. — Conveyance  of  Title. 
— ^Where  a  father  executed  a  warranty  deed  to  his  son,  placed 
it  in  an  envelope,  and  delivered  it  to  a  third  person,  with  the 
direction  being  written  on  the  envelope  and  signed  by  the 
father  that  the  inclosed  deed  be  delivered  to  the  son  on  the 
death  of  the  father  and  that  it  be  surrendered  to  the  father 
in  event  the  son  predeceased  him,  and  at  the  same  time  the 
son  executed  a  deed  to  the  father  conveying  the  same  land 
and  placed  it  in  a  sealed  envelope  upon  which  was  written  an 
indorsement  similar  to  the  terms  on  that  containing  the  deed 
executed  by  the  father,  and  thereafter  and  prior  to  the  father's 
death,  the  son,  his  wife  joining  therein,  conveyed  to  the  father 
by  warranty  deed  the  same  lands  described  in  the  deed  exe- 
cuted by  the  son,  the  deed  executed  by  the  father  was  in 
escrow,  and  was  properly  delivered  to  the  son  on  his  father's 
death,  and  the  fact  that  the  father  remained  in  possession  of 
the  lands  and  took  all  the  rents  and  profits  therefrom  during 
his  life  was  of  no  legal  effect,     p.  676. 

From  Randolph  Circuit  Court;  Theodore  Shockney, 
Judge. 

Vol.  74—43 
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Action  by  Mary  E.  Miller  against  Charles  0.  Yost 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Reversed. 

Bales  &  Macy,  for  appellant. 
Focht  &  Hutchens,  for  appellee. 

Enloe,  J. — ^This  action  was  brought  by  appellee 
against  appellant  to  set  aside  and  cancel  a  deed  to  cer- 
tain lands,  executed  by  one  William  H.  Yost  to  appel- 
lant. The  grounds  upon  which  such  cancellation  was 
sought  were  failure  of  consideration,  and  alleged  non- 
delivery of  said  deed.  A  demurrer  to  this  paragraph 
of  complaint  was  overruled. 

The  cause  was  submitted  to  the  court  with  a  request 
that  the  court  make  a  special  finding  of  the  facts  and 
state  its  conclusions  of  law  thereon.  This  was  done. 
Appellant  excepted  to  the  conclusions  of  law  as  stated, 
and  also  moved  for  a  new  trial,  which  was  overruled, 
and  he  prosecutes  this  appeal  and  presents  as  error: 
(1)  The  overruling  of  said  demurrer;  (2)  overruling 
motion  for  a  new  trial;  and  (3)  error  in  conclusions  of 
law. 

The  conclusions  of  law  as  stated  by  the  court  were 
in  harmony  with  the  theory  of  the  paragraph  of  com- 
plaint to  which  the  said  demurrer  was  overruled.  The 
finding  of  facts  follows  closely  the  averments  of  said 
paragraph  of  complaint.  The  controlling  findings  are 
in  substance  as  follows:  That  Charles  0.  Yost  is  the 
son  of  William  H.  Yost ;  that  on  August  15,  1911,  said 
William  H.  Yost  and  said  Charles  0.  Yost  (appellant 
herein)  went  to  the  office  of  an  attorney  in  the  city  of 
Winchester,  Indiana,  and  there  had  two  warranty  deeds 
prepared  by  said  attorney,  the  deed  in  which  said  Wil- 
liam H.  Yost  was  grantor,  naming  said  Charles  0.  Yost 
as  grantee,  and  the  deed  in  which  Charles  0.  Yost  was 
grantor,  naming  said  William  H.  Yost  as  grantee ;  that 
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said  deeds  were  then  and  there  duly  signed  and  acknowl- 
edged by  said  grantors  before  the  attorney  who  had 
drawn  them,  he  being  a  notary  public;  that  tiie  deed 
from  William  H.  Yost  to  Charles  0.  Yost  described  the 
lands  involved  in  this  suit;  that,  when  said  deeds  had 
been  so  signed  and  acknowledged,  they  were  each  placed 
in  a  separate  envelope,  which  was  then  and  there  sealed ; 
that  there  was  then  and  there  placed  upon  the  back  of 
the  envelope  containing  the  deed  so  executed  by  said 
William  H.  Yost  the  following: 

"The  within  warranty  deed  from  William  H.  Yost 
is  hereby  delivered  to  Macy,  Nichols  and  Bales,  to 
be  held  by  them  and  delivered  to  the  grantee 
therein,  Charles  0.  Yost,  upon  the  death  of  the  said 
William  H.  Yost,  and  to  be  surrendered  by  them 
to  the  grantor,  William  H.  Yost,  in  the  event  of  the 
death  of  the  said  Charles  0.  Yost,  before  the  death 
of  the  said  William  H," 

That  said  memorandum  was  signed  by  said  William 
H.  Yost ;  that  the  said  deed  so  executed  by  said  William 
H.  Yost  was  then  and  there  delivered  to  and  left  with 
said  Macy,  Nichols  and  Bales,  who  kept  the  same  until 
after  the  death  of  said  grantor,  and  then  delivered  it  to 
said  grantee,  Charles  0.  Yost,  who,  on  June  20,  1918, 
caused  it  to  be  recorded. 

The  court  further  found  that  the  deed  so  executed 
by  appellant  was  also  placed  in  one  envelope  and  left 
with  said  Macy,  Nichols,  and  Bales,  and  that  on  said 
envelope  was  an  indorsement  similar  in  terms  to  that 
on  the  envelope  containing  the  deed  of  said  William  H. 
Yost;  that  prior  to  the  death  of  said  William  H.  Yost 
said  Charles  0.  Yost,  his  wife  joining  therein,  had  by 
his  warranty  deed  conveyed  the  same  lands  described  in 
said  deed  so  left  with  Macy,  Nichols  and  Bales  to  said 
William  H.  Yost.  Many  other  facts  were  also  found 
by  the  court,  but,  in  the  view  we  take,  they  are  of  no 
controlling  influence,  and  will  not  be  here  set  out. 
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An  escrow  has  been  defined  as  ''a  written  instrument 

which  by  its  terms  imports  a  legal  obligation,  and  which 

is  deposited  by  the  grantor,  promissor,  or  obligor, 

1.  or  his  agent,  with  a  stranger  or  third  party,  to 
be  kept  by  the  depositary  until  the  performance 

of  a  condition  or  the  happening  of  a  certain  event,  and 

then  to  be  delivered  over  to  the  grantee,  promisee,  or 

obligee/*     10  R.  C.  L.  621,  and  authorities  there  cited. 

A  deed  in  escrow  conveys  no  title  until  final 

2.  delivery,    Burkam  v.  Burk  (1884),  96  Ind.  270; 
Black  V.   Shreve    (1860),    13   N.   J.   Eq.   455; 

Tiedeman,  Real  Property  §815. 

Under  the  authorities,  there  can  be  no  question  that 

the  deed  in  question  was  in  escrow.     It  was,  according 

to  the  findings,  duly  executed,  and  its  final  de- 

3.  livery  was  in  strict  accord  with  the  directions 
contained  on  said  envelope.    The  fact  that  the 

son  afterwards  executed  his  deed,  in  place  of  the  one  by 
Jiim  left  in  escrow,  for  the  benefit  of  his  father  can  make 
no  difference.  No  modification  of  the  father's  contract 
is  pleaded  or  found.  For  aught  that  appears  in  the 
findings  of  the  court,  this  second  transaction  was  en- 
tirely independent  of  the  first  one,  under  which  the  deed 
in  question  was  deposited.  The  fact  that  the  father 
remained  in  possession  of  said  lands  and  took  all  the 
rents  and  profits  therefrom  during  his  life  is  of  no  legal 
effect  as  against  said  deed  so  placed  in  escrow;  the 
father  simply  exercised  his  legal  right,  which  was  in  en- 
tire harmony  with  his  said  deed  to  his  son,  it  being  in 
escrow. 

Under  the  facts  alleged  in  said  complaint  and  found 
by  the  court,  the  appellee  was  not  entitled  to  have  said 
deed  canceled  and  set  aside,  and  the  court  should  have 
so  stated.  The  other  alleged  errors  need  not  be  con- 
sidered. The  judgment  is  therefore  reversed,  with  di- 
rections to  the  trial  court  to  set  aside  its  judgment 
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heretofore  rendered  herein,  to  restate  its  conclusions  of 
law,  in  harmony  with  this  opinion,  and  to  render  judg- 
ment accordingly. 

Nichols,  J.,  not  participating. 


Public  Utilities  Company  v.  Vieau. 

[No.  10,588.    Filed  January  27,  1921.] 

1.  Negucence. — Pleading, — CompUimU — Sufficiency. — Where  a 
complaint  for  personal  injuries  shows  the  existence  of  a  duty 
resting  on  the  defendant  in  favor  of  plaintiff,  it  is  sufficient  to 
charge  in  general  terms  that  the  defendant  negligently  did,  or 
negligently  omitted  to  do,  some  act  in  violation  of  such  duty 
which  was  the  proximate  cause  of  the  alleged  injuries,  but 
where  the  plaintiff,  without  alleging  that  the  act  complained  of 
was  negligently  done  or  omitted,  attempts  to  show  such  fact 
by  stating  the  conditions  under  which  it  was  done  or  omitted, 
and  all  the  surrounding  circumstances,  they  must  be  of  such 
a  character  as  will  enable  the  court  to  say,  as  a  matter  of  law, 
that  negligence  is  shown,    p.  679. 

2.  Stseet  Railroads. — Injuries  to  Persons  on  Tracks. — Negli- 
gence.— Signal  Frightening  Pedestrian. — Where  plaintiff,  upon 
alighting  from  a  street  car,  went  to  the  front  thereof,  and  the 
motorman  signaled  for  her  to  cross  over  the  tracks  in  front 
of  the  car,  and,  when  she  reached  a  point  immediately  in 
front  of  the  car,  the  motorman  rang  the  bell  loudly  and  vio- 
lently, and  at  the  same  time  put  the  car  in  motion,  thereby 
greatly  frightening  plaintiff  and  causing  her  to  attempt  to 
jump  from  in  front  of  the  car,  and  in  so  doing  she  slipped  and 
fell  violently  to  the  pavement  and  was  severely  injured,  it 
cannot  be  said  as  a  matter  of  law  that  the  motorman  was 
guilty  of  negligence,    p.  680. 

8.  Street  Railroads. — Injuries  to  Persons  on  Tracks. — Negli- 
gence.— Complaint. — Sufficiency. — In  an  action  against  a  street 
railroad  for  personal  injuries,  where  plaintiff,  without  aver- 
ring in  her  complaint  that  acts  complained  of  were  negligently 
done,  alleged  that  she  was  injured  by  a  fall  due  to  fright  when 
the  motorman  in  charge  of  the  car  rang  the  bell  thereon  loudly 
and  violently  and  at  the  same  time  put  the  car  in  motion  when 
she  was  immediately  in  front  thereof,  by  reason  of  an  invita- 
tion she  had  received  from  the  motorman  to  cross  over  the 
tracks,  such  omission  to  charge  that  the  motorman  acted 
negligently  was  not  cured  by  the  fact  that  the  complaint  con- 
cluded with  the  alle^tion  that  the  motorman  was  an  employe 
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of  defendant,  and  that  his  negligence,  as  aforesaid,  was  the 
sole  and  proximate  cause  of  plaintiff's  injuries,    p.  682. 

From  Vanderburgh  Superior  Court;  Robert  J.  Trace^ 
well,  Judge. 

Action  by  Ida  Vieau  against  the  Public  Utilities  Com- 
pany. From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Reversed. 

Woodfin  D.  Robinson  and  WiUiam  E.  StUwell,  for  ap- 
pellant. 
Mark  B.  Ingle,  for  appellee. 

Batman,  J. — ^This  is  an  action  by  appellee  against 
appellant  to  recover  damages  for  injuries  alleged  to 
have  been  received  by  reason  of  the  negligence  of  the 
latter.  The  complaint  is  in  a  single  paragraph  and  al- 
leges in  substance,  among  other  things,  that  on  January 
23,  1918,  appellee  alighted  from  an  outbound  electric 
street  car,  which  appellant  was  operating  over  Walnut 
street  in  the  city  of  Evansville,  Indiana,  at  a  regular 
stopping  point  for  discharging  and  receiving  passen- 
gers; that,  after  alighting,  appellee  walked  toward  the 
front  of  said  car,  where  shje  stood  waiting  for  it  to  pass 
her;  that  while  so  standing  the  motorman  of  the  car 
motioned  for  appellee  to  cross  over  the  tracks  in  front 
of  it ;  that,  in  response  to  the  signal  from  the  motorman, 
she  started  to  cross  over  the  tracks  in  front  of  the  car, 
and,  when  she  had  reached  a  point  immediately  in  front 
of  it,  the  motorman  rang  the  bell  of  the  car  loudly  and 
violently,  and  at  the  same  time  put  the  car  in  motion ; 
that  appellee  was  thereby  greatly  frightened,  and  caused 
to  make  an  attempt  to  jump  or  leap  from  her  position 
in  front  of  the  car ;  that  in  so  doing  she  slipped  and  fell 
violently  to  the  pavement  of  the  street,  and  was  thereby 
severely  injured;  that  the  motorman  of  the  car  was  an 
employe  of  appellant,  and  that  his  negligence,  as  afore- 
said^ was  the  sole  proximate  cause  of  her  injuries*    To 
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this  complaint  appellant  filed  a  demurrer  for  want  of 
facts,  which  was  overruled,  and  thereafter  filed  an  an- 
swer in  general  denial.  The  cause  was  submitted  to  a 
jury  for  trial,  resulting  in  a  verdict  and  judgment  in 
favor  of  appellee.  From  this  judgment  appellant  has 
appealed  and  has  assigned  the  actions  of  the  court  in 
overruling  its  demurrer  to  the  complaint,  and  in  over- 
ruling its  motion  for  a  new  trial,  as  the  sole  errors  on 
which  it  relies  for  reversal. 

It  is  well  settled  that,  where  a  complaint  to  recover 
damages  on  account  of  personal  injuries  shows  the  exist- 
ence of  a  duty  resting  on  the  defendant  to  exer- 
1.  cise  care  in  favor  of  the  plaintiff,  it  is  sufficient 
to  charge  in  general  terms  that  the  defendant 
negligently  did,  or  negligently  omitted  to  do,  some  act 
in  violation  of  such  duty  which  was  the  proximate  cause 
of  the  alleged  injuries.  Tippecanoe  Loan^  etc.,  Co.  V. 
Cleveland,  etc.,  R.  Co.  (1915),  57  Ind.  App.  644,  104  N. 
E.  866,  106  N.  E.  739;  Belt  R.,  etc.,  Co.  V.  McClain 
(1915),  58  Ind.  App.  171,  106  N.  E.  742;  Chicago,  etc., 
R.  iJo.  V.  Fisher  (1916),  61  Ind.  App.  10,  110  N.  E. 
240.  But  where  the  plaintiff  in  such  an  action,  without 
alleging  that  the  act  of  which  complaint  is  made  was 
negligently  done  or  omitted,  attempts  to  show  such  fact 
by  stating  the  conditions  under  which  it  was  done  or 
omitted,  and  all  the  circumstances  surrounding  the 
transaction,  they  must  be  of  such  a  character  as  will  en- 
able the  court  to  say,  as  a  matter  of  law,  that  negligence 
is  shown.  Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc., 
R.  Co.,  supra.  Or,  as  it  is  sometimes  expressed,  the 
facts  alleged  must  be  such  as  will  compel  the  inference 
of  negligence.  Laporte  Carriage  Co.  V.  SuUender 
(1905),  165  Ind.  290,  75  N.  E.  277;  Cumberland  Tel, 
etc.,  Co.  V.  Pierson  (1908),  170  Ind.  543,  84  N.  E.  1088; 
Cleveland,  etc.,  R.  Co.  v.  Perkins  (1908),  171  Ind.  307, 
86  N.  E.  405.    In  the  instant  case  appellee  has  not  al- 


680        APPELLATE  COURT  OF  INDIANA, 

Public  Utilities  Co.  v.  Vieau— 74  Ind.  App.  677. 

leged  that  any  act  which  she  charges  appellant  did,  and 
as  a  result  of  which  she  claims  to  have  sustained  in- 
juries, was  negligently  done. 

It  necessarily  follows,  under  the  rule  stated  above, 

that  unless  the  acts  alleged  are  of  such  a  character  as 

to  constitute  negligence  as  a  matter  of  law,  the 

2.  complaint  fails  to  state  a  cause  of  action.  The 
particular  acts  alleged  by  which  appellee  at- 
tempts to  show  negligence  on  the  part  of  appellant  are 
the  following:  "That  immediately  after  alighting,  as 
aforesaid,  this  plaintiff  walked  near  the  front  of  said 
street  car  and  stood  near  the  front  right  comer  of  said 
street  car,  and  said  plaintiff  was  waiting  for  said  street 
car  to  pass  her  when,  at  the  time,  the  motorman  of  said 
car  motioned,  by  waving  his  hand  or  head  for  said 
plaintiff  to  cross  the  said  street  car  tracks  in  front  of 
said  car ;  that  in  response  to  said  signal,  as  given  af ore^ 
said,  by  said  motorman  this  plaintiff  started  to  cross 
said  street  car  tracks  in  front  of  said  street  car,  and  at 
the  time  plaintiff  had  reached  a  point  immediately  in 
front  of  said  car  the  said  motorman  rang  the  bell  of  said 
car  loudly  and  violently,  and  at  the  same  time  put  said 
street  car  in  motion,  all  of  which  greatly  frightened  this 
plaintiff  and  caused  her  to  attempt  to  jump  or  leap  from 
in  front  of  said  car  and  in  so  doing  she  slipped  and  fell 
violently  to  the  pavement  of  said  street,  and  was  se- 
verely injured.'* 

A  consideration  of  these  facts  discloses  no  act  which 
we  can  pronounce  an  act  of  negligence  as  a  matter  of 
law.  The  fact  that  the  motorman  in  charge  of  said 
street  car  rang  the  bell  thereon  loudly  and  violently, 
and  put  said  car  in  motion,  while  appellee  was  inmiedi- 
ately  in  front  thereof,  by  reason  of  the  invitation  she 
had  received  from  such  motorman  to  cross  the  tracks, 
standing  alone,  do  not  constitute  negligence.  It  is  evi- 
dent that  such  bell  was  placed  on  said  car  for  the  pur- 
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pose  of  warning  persons  on  or  near  the  tracks  of  its 
approach,  as  an  aid  to  such  persons  in  avoiding  injury, 
and  that,  in  order  to  be  effective  for  such  purpose,  it 
must  be  sounded  "loudly  and  violently*'  from  time  to 
time.  This  must  be  anticipated  by  any  one  using 
streets  on  which  street  cars  are  operated.  Therefore 
the  mere  ringing  of  the  bell  "loudly  and  violently"  while 
appellee  was  crossing  the  tracks  immediately  in  front  of 
said  car  was  not  in  itself  an  act  of  negligence.  Nor 
was  it  nece^arily  the  duty  of  such  motorman  to  wait 
until  appellee  had  passed  entirely  across  said  tracks, 
although  he  had  invited  her  to  do  so,  as  alleged,  before 
he  rang  the  bell  and  started  the  car.  Circumstances 
may  be  imagined  in  which  it  might  have  been  negli- 
gence to  do  so.  To  illustrate :  If  it  was  shown  that 
on  the  invitation  alleged  appellee  started  across  such 
tracks,  and  when  she  had  reached  a  point  immediately 
in  front  of  such  car,  and  so  near  thereto  that  its  starting 
might  reasonably  cause  her  to  anticipate  danger  there- 
from, and  that  with  a  knowledge  of  such  facts  the  mo< 
torman  rang  the  bell  thereon,  and  started  said  car, 
thereby  causing  her  to  become  frightened,  and,  in  an 
attempt  to  escape  from  her  apparent  peril,  to  fall  and 
sustain  an  injury,  it  might  be  urged  with  reason  that 
such  motorman  was  negligent.  But  in  the  case  before 
us  no  such  facts  are  alleged.  While  it  is  stated  that 
she  was  at  a  point  immediately  in  front  of  the  car,  when 
the  motorman  rang  the  bell  and  put  the  car  in  motion, 
it  is  not  shown  that  she  was  so  near  thereto,  or  that  the 
car  was  started  with  such  speed,  that  such  motorman, 
in  the  exercise  of  reasonable  care,  should  have  antici- 
pated that  appellee  might  become  frightened  by  his  al- 
leged acts.  These  facts  not  appearing,  we  cannot 
assume  that  they  existed  in  order  to  sustain  a  charge  of 
negligence  against  appellant. 
The  fact  that  the  complaint  concludes  with  an  allega- 
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tion  that  the  motorman  of  the  car  was  an  employe  of 
appellant,  and  that  his  negligence  as  aforesaid 
3.  was  the  sole  and  proximate  cause  of  appellee's 
said  injuries,  does  not  cure  the  defect  we  have 
indicated.  By  this  statement  appellee  merely  charac- 
terizes the  acts  we  have  been  considering  as  negligence, 
but  that  does  not  change  their  real  character,  or  relieve 
the  court  from  determining  for  itself  whether,  as  a  mat- 
ter of  law,  such  acts  were  acts  of  negligence,  under  the 
conditions  and  circumstances  alleged.  The  court  in  its 
instruction  No.  7,  given  at  the  request  of  appellee,  re- 
cites  substantially  the  same  facts  as  the  complaint  al- 
leges with  reference  to  the  manner  in  which  appellee's 
injuries  occurred,  and  then  states  in  substance  that,  if 
it  believes  such  facts  are  established  by  the  evidence, 
it  should  find  that  appellee  is  entitled  to  recover.  By 
this  instruction  the  court  carried  the  error  committed  in 
overruling  the  demurrer  to  the  complaint  into  the  trial 
of  the  cause.  We  cannot,  therefore,  give  effect  to  the 
provision  of  §350  Bums  1914,  §345  R.  S.  1881,  as  it  does 
not  appear  from  the  whole  record  that  the  merits  of  the 
cause  have  been  fairly  determined.  For  the  reasons 
stated,  the  judgment  is  reversed,  with  instructions  to 
sustain  appellant's  motion  for  a  new  trial,  and  its  de- 
murrer to  the  complaint,  and  for  further  proceedings 
consistent  with  this  opinion. 


Schweitzer  v.  Smith,  Administrator, 

[No.  10,683.    Piled  January  27,  1921.] 

1.  Executors  and  Administrators. — Claim  Against  Deeedenfs 
Estate. — Sufficiency, — A  claim  against  a  decedent's  estate 
for  money  and  merchandise  furnished,  the  verification 
of  which  recited  that  the  articles  and  cash  'Vere  furnished  to 
decedent  at  her  special  instance  and  request  and  under  promise 
from  her  to  affiant,  that  the  same  would  be  fully  paid  out  of 
her  estate  after  her  death,  and  were  fumislied  by  this  affiant 
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under  said  promise  and  agreement  and  not  otherwise/'  was 
sufficient,  although  the  averment  of  the  promise  to  pay  ap- 
pears in  the  verification  instead  of  in  the  body  of  the  daim. 
p.  684. 

2.  Executors  and  Administsatobs. — Decedent's  Promvise  to  Pay 
After  Death. — Validity. — ^A  promise  that  goods  furnished  prom- 
isor during  her  lifetime  shall  be  paid  for  out  of  her  estate 
after  her  death  is  valid,    p.  684. 

3.  Limitation  of  Actions. — Promise  to  Pay  After  Death. — 
Commeneement  of  Time. — ^The  statute  of  limitations  does  not 
commence  to  run  against  a  promise  to  pay  after  death  until 
after  the  death  of  the  promisor,    p.  684. 

4.  Frauds,  Statute  op. — Claim  Against  Decedent's  Estate, — 
Delivery  of  Goods. — Acceptance. — ^A  claim  against  a  decedent's 
estate  showing  that  goods  and  cash  had  been  ''furnished" 
showed  a  delivery  which  took  the  sale  out  of  the  statute  of 
frauds  (§7469  Bums  1914,  §4910  R.  S.  1881),  since  if  they 
were  furnished  they  were  received  and  accepted,    p.  684. 

From  Switzerland  Circuit  Court;  F.  M.  Griffith, 
Judge. 

Action  by  Christ  Schweitzer  against  the  estate  of 
Sarah  K.  Bales,  deceased,  Leonard  E.  Smith,  adminis- 
trator.  From  a  judgment  for  defendant,  the  plaintiff 
appeals.    Reversed. 

A.  M.  Caldwell,  George  B.  Hall  and  George  B.  Hall, 
Jr.,  for  appellant. 

C.  S.  Tandy,  for  appellee. 

Nichols,  J. — ^Action  by  appellant  commenced  by  fil- 
ing his  claim  in  usual  form  against  the  estate  of  appel- 
lee's decedent  for  money  loaned  and  goods  and 
merchandise  furnished  such  decedent,  at  her  special  in- 
stance and  request,  covering  a  period  from  August  8, 
1907,  to  August  29,  1916,  aggregating  $599.80.  The 
money  and  goods  were  furnished  at  divers  times  during 
said  period,  and  in  divers  amounts.  The  claim  was 
verified,  it  appearing  in  the  verification  that  the  articles 
and  cash  ' Vere  furnished  to  decedent  at  her  special  in- 
stance and  request  and  under  promise  from  her  to 
afiiant,  that  the  same  would  be  fully  paid  out  of  her 
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estate  after  her  death,  and  were  furnished  by  this  af- 
fiant under  said  promise  and  agreement  and  not  other- 
wise." 

A  demurrer  to  the  claim  was  sustained,  and,  appellant 
failing  to  plead  further,  judgment  was  rendered  in  f avoi 
•  of  appellee  for  costs.    The  ruling  of  the  court  in 

1.    sustaining  the  demurrer  is  the  only  error  pre- 
sented.    The   claim   apprised   appellee   of   the 
nature  of  the  action,  the  amount  demanded,  and  shows 
enough  to  bar  another  action.    The  fact  that  the  aver- 
ment of  the  promise  to  pay  after  death  appears  in  the 
verification,  instead  of  in  the  body  of  the  claim  can 
make  no  difference ;  it  is  sufficient.    Stewart,  Admr.,  v. 
SmaU  (1894),  11  Ind.  App.  100,  38  N.  E.  826.    Appellee 
contends  that  the  claim  shows  on  its  face  that 
2-3.   it  is  barred  by  the  statute  of  limitations,  appel- 
lant, after  the  ruling  on  demurrer,  having  dis- 
missed all  items  within  six  years  of  the  date  of  the  death 
of  appellee's  decedent.    But  the  promise  to  pay  was 
after  death,  and  such  a  promise  is  valid.     Wolfe,  Admr., 
V.  Wilsey    (1891),  2  Ind.  App.  549,  28  N.  E.  1004; 
Woods,  Exr.,  v.  Matlock  (1898),  19  Ind.  App.  364,  48 
N.  E.  384.    And  the  statute  did  not  commence  to  run 
until  the  debt  was  due,  which  was  after  her  death. 

Appellee  further  contends  that  the  action  involves  a 
sale  or  transfer  of  personal  property  exceeding  the  value 
of  $50,  and  that  it  is  therefore  within  the  statute 
4.    of  frauds.    But  the  claim  shows  that  the  goods 
and  cash  had  been  furnished,  which,  of  course, 
means  that  they  had  been  accepted  and  received.    De- 
livery takes  the  case  out  of  the  statute.     §7469  Bums 
1914,  §4910  R.  S.  ISSl  ;Barkalow  V.  Pfeiffer  (1871),  38 
Ind.  214.    The  claim  stated  a  cause  of  action.    Judg- 
ment reversed,  with  instructions  to  the  trial  court  to 
overrule  the  demurrer  to  the  claim,  and  for  further  pro- 
ceedings. ^ 
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Ohio  Farmers  Insurance  Company  v.  Dobbs. 

[No.  10,299.     Filed  April  6,  1920.     Rehearing  denied  January 

27,  1921.] 

1.  Appeal. — Change  of  Venue, — Transcript — Sufficiency. — 06- 
jection, — Time  for  Making, — ^An  objection  on  appeal  by  plain- 
tiff appellee  that  the  transcript  on  change  of  venue  g^ranted 
on  his  motion  was  not  authenticated  by  a  sufficient  certificate, 
and  that  therefore  the  pleadings  are  not  properly  in  the  rec- 
ord, is  too  late  and  cannot  be  considered,  where  he  appeared  in 
the  court  to  which  venue  was  changed  and  went  to  trial  without 
objection  to  the  alleged  insufficiency  of  the  certificate,    p.  688. 

2.  New  Trial. — Motion. — Sufficiency. — Memorandum, — A  motion 
for  a  new  trial  need  not  be  accompanied  by  a  memorandum, 
p.  689. 

3.  Insurancr — Fire  Insurance, — Action  on  Policy, — Reply, — 
Averment  of  Agent's  Authority, — Sufficiency. — In  an  action  on 
a  fire  insurance  policy,  a  paragraph  of  reply  alleging  that  de- 
fendant insurer,  by  and  through  its  duly  authorized  agent, 
waived  each  and  every  provision,  condition,  and  requirement 
set  forth  in  paragraphs  of  answer  setting  up  breach  of  certain 
conditions  embraced  in  the  policy,  held  sufficient,  as  against 
demurrer,  as  an  averment  that  the  agent  had  authority  to 
make  such  waiver,    p.  689. 

4.  Appeal. — Review, — Harmless  Error, — Admission  of  Evidence, 
— In  an  action  on  a  fire  policy,  error,  if  any,  in  permitting 
plaintiff  to  testify  on  direct  examination  as  to  the  value  of 
property  insured  in  a  lump  sum,  was  harmless,  where  the  wit- 
ness was  fully  cross-examined  as  to  the  value  of  the  separate 
articles  involved,    p.  690. 

5.  Insurance. — Fire  Insurance, — Action  on  Policy. — Evidence. 
— Proofs  of  Loss. — ^In  an  action  on  a  fire  policy,  proofs  of  loss 
are  admissible  only  for  the  purpose  of  showing  a  compliance 
with  the  terms  of  the  policy,    p.  690. 

6.  Appeal. — Review. — In8tru4:tions. — Duty  to  Request, — ^In  an 
action  on  a  fire  policy,  defendant  insurer,  having  failed  to  tender 
an  instruction  that  proofs  of  loss  made  by  insured  were  ad- 
mitted only  to  show  compliance  with  the  terms  of  the  policy, 
cannot  complain  that  such  an  instruction  was  not  given,    p.  690. 

7.  Insurance. — Fire  Insurance. — Action  on  Policy. — Evidence. 
— Admissibility. — In  an  action  on  a  fire  insurance  policy  pro- 
viding that,  if  the  property  insured  was  or  should  become  in- 
c\mibered  by  a  chattel  mortgage,  the  policy  should  be  void,  the 
refusal  to  permit  defendant  insurer's  agent  to  testify  as  to 
what  effort  he  had  made  to  find  insured  prior  to  tendering  a 
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return  of  the  premium  paid  on  discovering  that  the  property 
insured  was  incumbered  by  a  chattel  mortgage,  held  reversible 
error,    p.  691. 

8.  Witnesses. — Cantradietioru — Party's  Own  Witness, — Under 
§531  Bums  1914,  §507  R.  S.  1881,  a  party  may  in  all  cases 
contradict  his  witness  by  other  evidence  and  by  showing  that 
he  has  made  statements  different  from  his  present  testimony, 
the  only  limitation  being  that  the  testimony  given  must  have 
been  prejudicial,    p.  692. 

9.  Witnesses. — Refreshing  Memory. — ^It  is  proper  to  refresh 
the  memory  of  a  witness,    p.  693. 

10.  Witnesses. — Impeachment. — Certified  Copy  of  Testimony 
Before  State  Fire  Marshal. — ^In  an  action  on  a  fire  insurance 
policy,  a  properly  authenticated  copy  of  insured's  testimony 
before  the  state  fire  marshal  investigating  the  fire  is  admissible 
for  the  purpose  of  impeaching  or  contradicting  insured  as  a 
witness,    p.  693. 

11.  Trial. — Im^pea^hmant  of  Witne8s.^-0jfer  to  Prove. — ^In  an 
action  against  an  insurer  on  a  fire  policy,  where  defendant 
offered  to  introduce  in  evidence  the  testimony  of  plaintiff  be- 
fore the  state  fire  marshal,  and,  upon  objection  by  plaintiff 
offered  to  prove  certain  facts  from  a  copy  of  the  testimony 
taken  by  the  fire  marshal  and  certified  by  him  and  the  secre* 
tary  of  state,  the  offer  was  not  proper,  and  the  objection  thereto 
was  properly  sustained,  the  testimony  not  being  offered  as  an 
exhibit,    p.  694. 

12.  Appeal. — Review. — Refusal  of  Instructions. — ^Tender  of  in- 
structions after  the  jury  had  been  instructed  was  too  late,  and 
they  were  properly  refused,    p.  695. 

18.  Appeal. — Record. — Bill  of  Exceptions. — Filing. — Sufficiency 
of  Shelving. — Where  it  appears  from  the  record  that  on  No- 
vember 3,  defendant  was  given  forty-five  days  to  file  its  bill 
of  exceptions,  and  on  the  last  page  of  the  bill  the  trial  judge 
certified  that  ''within  the  time  fixed  by  the  court  for  filing  the 
same,  the  defendant  tendered  this,  his  bill  of  exceptions,  and 
prays  that  the  same  might  be  signed,  sealed  and  made  part  of 
the  record  in  this  case,  which  is  accordingly  so  done  on  this 
13th  day  of  December,"  followed  by  the  signature  of  the  trial 
judge  and  a  file  mark  of  the  clerk  reciting  that  the  bOl 
was  filed  December  15,  and  the  clerk's  final  certificate  to  the 
transcript  dated  within  the  time  allowed  for  filing  the  bill  of 
exceptions  certifying  that  the  transcript  contains  a  full,  true, 
and  correct  and  complete  copy  of  all  the  papers,  etc,  including 
the  original  bill  of  exceptions,  the  record  sufficiently  shows  that 
the  bill  was  filed  and  that  the  filing  was  within  the  time  allowed, 
p.  695. 
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From  Owen  Circuit  Court;  Robert  W.  Miers,  Judge. 

Action  by  James  A.  Dobbs  against  the  Ohio  Farmers 
Insurance  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Reversed. 

Guilford  A.  Deitch,  Frank  G.  West  and  Homer  Elliott, 
for  appellant. 

Claude  E.  Gregg,  Webster  V.  Moffett,  Gary  L.  Harrell, 
WiUis  Hickam,  Hubert  Hicham  and  WiUis  Hicham,  Jr., 
for  appellee. 

.  Nichols,  C.  J. — ^Action  by  appellee  to  recover  on  a 
fire  insurance  policy  for  a  loss  sustained. 

The  complaint  in  one  paragraph  in  substance  alleges 
the  issuance  of  the  policy  involved  October  1,  1915,  in- 
suring against  loss  by  fire  in  the  sum  of  $700  on  the 
saloon  stock,  and  $500  on  the  furniture  and  fixtures. 
The  property  was  wholly  destroyed  by  fire  November 
16,  1915.  It  was  owned  by  appellee  and  was  of  the 
value  of  $1,600.  Immediate  notice  of  the  loss  was 
given,  and  within  sixty  days  thereafter  appellee  ren- 
dered a  particular  account  of  the  statement  of  the  loss. 
Appellee  had  performed  all  of  the  conditions  of  the  con- 
tract, but  appellant  refused  to  join  in  estimating  the 
loss,  and  refused  to  pay  anything  on  account  of  said  pol- 
icy and  the  loss  sustained  thereunder.  There  was  a 
prayer  for  judgment  in  the  sum  of  $1,350. 

Appellant  answered  in  five  paragraphs,  the  first  being 
a  general  denial.  The  second  was  based  upon  the  pro- 
visions of  the  policy  that  it  would  be  void  if  the  prop- 
erty insured  be,  or  become  incumbered  by  chattel 
mortgage,  it  being  averred  in  said  paragraph  that  at  the 
time  of  the  issuance  of  the  policy  the  property  was  sub- 
ject to  two  chattel  mortgages.  Paragraph  3  was  based 
upon  the  provision  of  the  policy  that  the  same  should 
be  void  if  the  property  be  incumbered  with  a  chattel 
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mortgage  subsequent  to  the  issuance  of  the  policy,  and 
that  subsequent  to  such  issuance  the  property  was  so 
incumbered.  Paragraph  4  sets  up  that  appellee  did  not 
comply  with  the  objections  made  to  the  statement  of 
loss  by  reason  of  which  no  recovery  was  authorized,  and 
paragraph  5  avers  that  before  proof  of  loss  was  made 
the  appellee  had  abandoned  all  claims  under  said  policy. 

There  was  a  reply  in  denial  to  the  second,  third  and 
fourth  paragraphs  of  answer,  and  a  second  paragraph 
of  reply  to  the  second,  third,  fourth  and  fifth  para- 
graphs of  answer,  which  averred  that  "defendant  by 
and  through  its  duly  authorized  agent  James  L.  Smith 
waived  each  and  every  provision,  condition  and  require- 
ment" set  forth  in  said  paragraph  of  answer.  A  de- 
murrer to  this  second  paragraph  of  reply  was  overruled. 
The  cause  was  tried  by  a  jury,  and  a  verdict  rendered 
for  appellee  in  the  sum  of  $1,302.50.  After  the  motion 
for  a  new  trial  was  overruled,  and  judgment  rendered 
upon  the  verdict,  this  appeal. 

On  appellee's  motion  and  affidavit  the  venue  of  the 

cause  was  changed  from  the  Greene  Circuit  Court  to  the 

Owen  Circuit  Court.    Appellee  now  says  on  ap- 

1.  peal,  for  the  first  time,  that  the  transcript  on 
change  of  venue  was  not  authenticated  by  a  suffi- 
cient certificate,  and  that  therefore  the  pleadings  are  not 
properly  in  the  record,  and  cannot  be  considered.  Ap- 
pellee appeared  in  the  Owen  Circuit  Court,  and,  without 
taking  any  steps  to  have  the  certificate,  which  was 
defective,  corrected  and,  without  making  any  objection 
thereto,  went  to  trial  on  the  pleadings  and  issues  as  pre- 
sented by  the  transcript. 

As  the  transcript  was  sufficient  for  appellee's  purpose 
in  the  trial  court,  it  will  meet  our  requirements.  The 
objection  comes  too  late.  Indianapolis,  etc.,  Transit  Co, 
v.  Andis  (1904),  33  Ind.  App.  625,  72  N.  E.  145.  The 
pleadings  and  issues  thereon  will  be  considered. 
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Appellee  next  contends  that  the  motion  for  a  new  trial 

presents  no  question,  for  the  reason  that  there  is  no 

memorandum  attached  thereto.    There  is  noth- 

2.  ing    in    this    contention.     Wilson   V.    Sentman 
(1920),  ante,  112,  121  N.  E.  669;  Monfort  V. 

Indianapolis,  etc.,  Traction  Co.  (1920),  (Ind.)  128  N. 
E.  842.  Other  technical  objections  to  appellant's  brief 
are  presented,  but  with  the  amendments  made  after  ap- 
pellee's objections,  we  hold  that  the  brief  shows  a  good- 
faith  effort  to  comply  with  the  rules  of  the  court,  and 
the  appeal  will  be  considered  on  its  merits. 

Appellant  contends  that  the  averment  of  the  second 

paragraph  of  reply  that  the  defendant  by  and  through 

its    duly    authorized    agent,    James   L.   Smith, 

3.  waived  each  and  every  provision,  condition  and 
requirement  set  forth  therein,  while  sufficient  as 

an  answer  that  Smith  was  an  agent  duly  authorized  or 
appointed  by  defendant,  it  is  not  sufficient  as  an  aver- 
ment that  he  had  either  the  actual  or  apparent  author- 
ity to  bind  his  principal  by  any  supplemental  agreement 
waiving  the  provisions  of  the  policy. 

In  the  case  of  Domestic  Block  Coal  Co.  v.  DeArmey 
(1913),  179  Ind.  592,  601,  100  N.  E.  675,  102  N.  E.  99, 
it  was  held  that,  in  construing  the  pleading  where  a 
demurrer  is  interposed,  it  will  be  deemed  sufficient 
whenever  the  necessary  allegations  can  be  fairly  gath- 
ered from  all  the  averments,  and  that  all  facts  will  be 
deemed  stated  that  can  be  implied  from  the  allegations 
made  by  fair  and  reasonable  intendment,  and  facts  so 
impliedly  averred  will  be  given  the  same  force  as  if 
directly  stated,  citing  a  long  list  of  authorities. 

It  was  held  in  the  case  of  Webb  v.  Citizens  Nat  Bank, 

etc.  (1917),  70  Ind.  App.  22,  115  N.  E.  799,  that  where 

one  Voigt,  for  and  on  behalf  of  one  Holzbog,  after 

making  inquiry  of  appellee  as  to  the  amount  of  money 
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due  upon  a  certain  note  owing  by  said  Holzbog  col- 
laterally secured  by  bonds  deposited  therewith,  there- 
upon tendered  appellee  in  full  payment  of  the  note  the 
amount  so  stated  by  appellee  to  be  due  thereon,  and  at 
said  time  demanded  the  surrender  of  the  note  and  bonds 
to  him,  said  Voigt,  as  the  agent  of  said  Holzbog,  such 
averments  were  sufficient  to  show  the  authority  of 
Voigt  as  the  agent  of  Holzbog  in  making  the  tender,  and 
demanding  such  bonds.  See,  also.  Singer,  etc.,  Machine 
Co.  V.  Phipps  (1911),  49  Ind.  App.  116,  120,  94  N,  E. 
793.  Upon  the  authority  of  these  cases,  supported  by 
§343a  Bums  1914,  Acts  1913  p.  850  and  §385  Bums 
1914,  §376  R.  S.  1881,  we  hold  that  the  second  para- 
graph of  reply  was  sufficient  as  against  demurrer.  If 
appellant  deemed  the  pleading  defective,  its  remedy  was 
by  motion  to  make  it  more  specific.  Premier  Motor 
Mfg.  Co.  V.  TUford  (1916),  61  Ind.  App.  164,  111  N.  E. 
645. 

The  policy  covered  the  "saloon  stock"  and  the  "furni- 
ture and  fixtures,''  and  appellant  complains  that  appel- 
lee was  permitted  on  direct  examination  to  testify 
4-5.  to  the  value  of  these  items  in  a  lump  sum.    As 
appellee  was  fully  cross-examined,  by  appellant's 
counsel  as  to  the  value  of  the  separate  items  composing 
9uch  stock,  and  such  furniture  and  fixtures,  we  do  not 
see  that  appellee  could  have  been  harmed,  even  if  such 
testimony  was  erroneous.    The  proofs  of  loss  were  only 
admissible  for  the  purpose  of  showing  a  compliance  with 
the  terms  of  the  policy.    Metropolitan  Life  Ins. 
6.    Co.  V.  People's  Trust  Co.  (1912),  177  Ind.  578, 
98  N.  E.  513,  41  L.  R.  A.   (N.  S.)   285.     Had 
appellant  tendered  an  instruction  to  this  effect,  it  should 
have  been  given,  but,  failing  so  to  do,  it  may  not  com- 
plain.   Robinson  V.  Youngblood  (1913),  54  Ind.  App. 
669,  103  N.  E.  347.    As  appellee  was  fully  examined 
as  to  the  facts  stated  in  the  proof,  we  do  not  see  how 
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appellant  was  harmed  by  reading  such  proof  in  evi- 
dence. 

Appellant  offered  in  evidence  a  chattel  mortgage  dated 

April  13,  1915,  and  executed  by  appellee  to  one  Chas. 

Hartmetz,  which,  so  far  as  the  record  shows,  had 

7.  not  been  released,  though  appellee  testified  that 
the  mortgage  had  been  paid  off  before  the  policy 
was  written.  This  left  the  question  of  fact  as  to 
whether  there  was  a  chattel  mortgage  upon  the  prop- 
erty insured  at  the  time  that  the  policy  was  written.  It 
was  provided  in  the  policy  and  averred  in  the  second 
paragraph  of  answer  that,  if  the  property  be  or  become 
incumbered  by  a  chattel  mortgage,  the  policy  should  be 
void. 

The  court  instructed  the  jury  with  reference  to  such 
mortgage  that  the  company  was  obliged  to  act  with  rea- 
sonable promptness  and  notify  the  assured  of  its  election 
to  treat  the  policy  as  void.  During  the  trial  witness 
Smith  testified  that  he  had  a  conversation  with  appellee 
on  February  26,  1916,  at  which  time  he  tendered  him 
the  return  of  his  premium.  The  following  question  was 
then  propounded  to  the  witness  Smith :  "What,  if  any, 
I  effort  had  you  made  preceding  the  time  you  did  tender 

the  premium  to  Dobbs,  to  find  him?"  The  witness  com- 
menced to  answer  by  saying:  "I  called  up  the  hotel  a 
time  or  two  at  Jasonville  trying  to  locate  him.*'  There- 
upon the  appellee  objected  to  the  question  for  the  reason 
that  it  was  immaterial,  time  put  in  in  hunting  him  being 
of  no  significance.  Appellant  then  offered  to  prove  by 
the  witness  that  for  several  weeks  preceding  the  tender 
of  the  premium  he  sought  to  find  appellee  at  his  usual 
place  of  habitation,  but  until  the  tender  was  made  he 
was  unable  to  find  him.  Objection  was  then  sustained 
to  this  question.  As  to  what  is  reasonable  time  depends 
upon  the  circumstances  of  each  particular  case.  It  ap- 
pears in  this  case  that  there  had  been  some  delay  in 
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making  the  tender,  and,  going  to  the  question  as  to 
whether  it  was  made  in  a  reasonable  time,  it  was  cer- 
tainly competent  for  appellant  to  show  that  he  had  made 
an  effort  to  locate  appellee  for  the  purpose  of  making 
tender  and  that  he  was  unable  to  do  so.  We  think  the 
exclusion  of  this  evidence  was  reversible  error.  Ap- 
pellant says  that  it  was  not  contended  by  appellee  at  the 
trial  that  there  was  any  unnecessary  delay  in  tendering 
back  the  premium.  If  the  record  showed  this  statement 
made  in  the  presence  of  the  jury,  this  question  would 
not  be  before  us,  but,  to  the  contrary,  it  shows  a  charge 
presenting  the  question  of  reasonable  promptness  in 
making  the  tender,  which  was  prepared  and  presented 
by  appellee. 

In  the  examination  of  witness  Ashcraft  produced  by 
appellant,   and   after  he  had  stated  that  there  was 

barreled  whisky  in  the  saloon,  and  that  the  stock 
8.    was  not  a  rundown  stock,  but  that  there  was 

plenty  of  everything  to  sell,  and  that  he  had  no 
idea  as  to  how  much  whisky  there  was  in  the  place  at 
the  time  of  the  fire,  and  that  he  never  did  know,  the 
following  question  was  propounded  to  the  witness :  "To 
refresh  your  memory,  I  will  ask  you  to  state  if  you  did 
not  make  the  following  answer  to  the  following  ques- 
tion in  the  examination  before  the  fire  marshal:  'Did 
he  have  any  barreled  whisky  in  there  at  the  time  of  the 
fire?  and  you  answered.  No.*'*  The  question  was  ob- 
jected to  on  the  ground  that  it  was  an  attempt  by  ap- 
pellant to  impeach  its  own  witness,  and  the  objection 
was  sustained.  This  ruling  was  error.  §531  Bums 
1914,  §507  R.  S.  1881,  expressly  provides  that  a  party 
may  in  all  cases  contradict  his  witness  by  other  evi- 
dence and  by  showing  that  he  has  made  statements  dif- 
ferent from  his  present  testimony.  The  following  cases 
so  hold:  Spencer  Light,  etc.,  Co.  V.  Wilson  (1914),  56 
Ind.  App.  128,  136,  104  N.  E.  94;  Adams  V.  State 
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(1901),  156  Ind.  596,  605,  59  N.  E.  24;  Scofield  V.  Myers 
(1901),  27  Ind.  App.  375,  60  N.  E.  1005;  Ohio, 

9.  etc.,  R.  Co,  V.  Stein  (1894),  140  Ind.  61,  39  N.  E. 
246;  Blough  V.  Parry  (1896),  144  Ind.  463,  40 

N.  E.  70,  43  N.  E.  560.  The  only  limitation  is  that 
the  testimony  given  must  have  been  prejudicial,  and 
certainly  such  testimony  as  the  witness  in  this  case  had 
given  was  highly  prejudicial.  It  is  also  proper  to  re- 
fresh the  memory  of  a  witness.  Harvey  v.  State 
(1872),  40  Ind.  516,519.^ 

Appellant,  as  a  part  of  its  defense,  offered  to  intro- 
duce in  evidence  the  testimony  of  James  A.  Dobbs  be- 
fore the  state  fire  marshal.    Upon  objection  by 

10.  the  appellee,  appellant  then  offered  to  prove  cer- 
tain facts  from  the  copy  of  the  testimony  taken 

by  said  state  fire  marshal  of  James  A.  Dobbs,  which 
said  testimony  was  certified  by  said  state  fire  marshal 
as  a  full,  true  and  complete  transcript  of  the  investiga- 
tion of  the  said  James  A.  Dobbs'  saloon  fire  at  Jasonville, 
Indiana,  on  or  about  November  17,  1915,  the  original 
of  which  was  on  file  in  the  office  of  said  fire  marshal, 
and  which  said  certificate  of  said  state  fire  marshal  is 
certified  to  by  the  secretary  of  state  of  the  State  of  In- 
diana, under  the  seal  of  the  State  of  Indiana,  as  being 
the  certificate  of  the  duly  appointed  fire  marshal  of  the 
State  of  Indiana  and  the  authorized  custodian  of  the 
record  of  that  office.  It  does  not  appear  that  such  testi- 
mony of  appellee  before  the  state  fire  marshal  was 
identified  as  an  exhibit  in  the  case,  or  that  it  was  offered 
as  such,  the  only  offer  being  to  prove  certain  facts  from 
such  authenticated  copy.  The  court  holds  that,  had 
there  been  a  proper  offer  of  the  duly  certified  copy  of 
the  testimony  of  appellee  given  at  the  fire  inquest  before 
the  state  fire  marshal,  it  would  have  been  admissible  in 
evidence.  Section  9440  Bums  1914,  §5880  R.  S.  1881, 
provides,  with  reference  to  the  testimony  taken  by  a 
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coroner,  that  it  shall  be  in  writing  and  subscribed  by 
the  witness  examined,  and  due  return  thereof  shall  be 
made  to  the  court  of  such  written  evidence.  It  has 
been  repeatedly  held  that  evidence  properly  reduced  to 
writing  and  signed  is  competent  evidence  against  a  wit- 
ness when  charged  with  the  crime  of  killing  a  person 
on  whose  body  the  inquest  was  held,  Snyder  V.  State 
(1877),  59  Ind.  105;  Epps  V.  State  (1885),  102  Ind.  539, 
1  N.  E.  491;  Sage  V.  State  (1891),  127  Ind.  15,  26  N. 
E.  667;  Davidson  V.  State  (1893),  135  Ind.  254,  34  N. 
E.  972.  If  such  evidence  taken  by  the  coroner  is  admis- 
sible in  evidence  as  an  admission  against  the  witness, 
we  reason  by  analogy  that  the  same  rule  should  apply 
with  reference  to  evidence  taken  by  the  state  fire 
marshal  in  a  fire  inquest ;  and,  if  evidence  taken  before 
a  coroner  is  competent  in  a  criminal  proceeding  against 
the  witness  who  has  given  the  testimony,  we  can  see  no 
reason  why  evidence  taken  before  the  fire  marshal 
should  not  be  admissible  in  a  civil  case.  We  find  no  di- 
rect authority  upon  this  question  in  the  State  of  In- 
diana, but  in  Massachusetts  there  is  a  statute  similar 
to  ours,  under  which  there  is  an  officer  known  as  a  state 
fire  marshal,  with  authority  very  much  the  same  as  the 
authority  given  to  the  state  fire  marshal  of  this  state, 
and  in  that  state  it  has  been  repeatedly  held  that  the 
testimony  of  a  witness  taken  at  such  fire  inquest  is 
competent  evidence  against  him  on  his  prosecution  for 
arson.  Commonwealth  V.  Bradford  (1878),  126  Mass. 
42;  Commonwealth  V.  Wesley  (1896),  166  Mass.  248,  44 
N.  E.  228;  Commonwealth  V.  King  (1857),  8  Gray 
(Mass.)  501.  If  such  testimony  is  admissible  in  a  crim- 
inal charge  of  arson,  we  see  no  reason  why  it  should  not 
be  held  admissible  in  a  civil  action  when  approved  or 

authenticated  for  the  purpose  of  contradiction  or 
11.   impeachment  such  as  in  the  case  at  bar.    But  in 

this  case  there  was  no  proper  oflfer.    The  alleged 
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testimony  of  appellee  is  not  made  a  part  of  the  tran- 
script, and  we  do  not  decide  as  to  whether  it  was  prop- 
erly approved  or  authenticated.  Objection  to  the  offer 
as  made  was  properly  sustained.  Even  if  there  was 
error,  it  was  not  presented. 

Instruction  No.  10  was  a  correct  instruction  as  ap- 
plied to  the  evidence,  the  only  chattel  mortgage  in  evi- 
dence being  one  dated  prior  to  the  date  of  the  pol- 

12.  icy.    Appellant  tendered  certain  interrogatories, 
but  only  after  the  court  had  instructed  the  jury. 

This  was  too  late,  and  they  were  properly  refused.  For 
the  errors  above  mentioned,  the  judgment  is  reversed, 
with  instructions  to  the  trial  court  to  grant  a  new  trial. 

On  Petition  for  Rehearing. 

Nichols,  J. — ^Appellant  earnestly  contends  that  the 
question  decided  in  the  original  opinion  that  refers  to 
the  admissibility  of  evidence  was  not  before  the  court 
for  the  reason  that  the  record  does  not  show  the  filing 
of  the  bill  of  exceptions. 

It  appears  by  the  record  that  on  November  3,  1917, 

the  motion  for  a  new  trial  was  overruled,  at  which  time 

appellant  was  given  forty-five  days  within  which 

13.  to  file  its  bill  of  exceptions.    On  December  15, 
1917,  an  entry  shows  that  the  official  reporter 

filed  her  longhand  transcript  of  the  evidence,  objections 
thereto,  rulings  thereon,  and  the  exceptions  taken  and 
reserved  thereto,  "which  said  longhand  transcript  was 
in  words  and  figures  following:"  (Then  follows  in  the 
record  what  purports  to  be  a  general  bill  of  exceptions.) 
Without  other  identification,  it  is  clear  that  this  would 
not  be  sufficient  to  show  the  filing  of  the  bill  of  excep- 
tions within  the  time  fixed  by  the  court.  On  the  last 
page  of  the  bill,  the  trial  judge  certifies  that  "within  the 
time  fixed  by  the  court  for  filing  the  same,  the  defend- 
ant tendered  this,  his  bill  of  exceptions,  and  prays  that 
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the  same  might  be  signed,  sealed  and  made  a  part  of  the 
record  in  this  case,  which  is  accordingly  so  done  this 
13th  day  of  December,  1917."  Then  follows  the  signa- 
ture of  the  judge  of  the  court,  and  on  the  same  page  a 
file  mark  as  follows:  "Filed  December  15,  1917,  Jos. 
C.  Clark,  Clerk,  Owen  Circuit  Court.''  The  clerk's  final 
certificate  to  the  transcript  certifies  as  follows:  "The 
above  and  foregoing  transcript  contains  a  full,  true,  cor- 
rect and  complete  copy  of  all  papers  and  entries  in  said 
cause  filed  in  my  office  as  such  clerk,  and  recorded  in 
the  records  of  this  office,  including  the  original  bill  of 
exceptions,  the  evidence  in  said  cause,  which  original 
bill  of  exceptions  is  inserted  in  said  transcript  without 
copjdng  as  required  by  the  above  and  foregoing 
praecipe."  The  certificate  is  dated  December  15,  1917, 
and  signed  by  the  clerk  of  the  Owen  Circuit  Court,  with 
seal  attached. 

It  will  be  observed  that  the  clerk's  certificate  is  dated 
within  the  time  fixed  for  the  filing  of  the  bill  of  excep- 
tions. We  hold  that  it  sufficiently  appears  both  by  ap- 
pellant's brief  and  by  the  record  that  the  bill  of 
exceptions  was  filed,  and  that  it  was  filed  within  the 
time  required  by  the  court's  order. 

The  petition  for  rehearing  is  overruled. 


Brite  v.  Hastings. 

[No.  10,389.     Filed  May  28,  1920.     Rehearing  denied  November 

5,  1920.] 

From  Spencer  Circuit  Court;  Marshall  R.  Tweedy,  Judge. 

Action  between  James  M.  Brite  and  William  C.  Hastings.  From 
the  judgment  rendered,  the  former  appeals.    Affirmed, 

TraceweU  &  Tracewell  and  J.  E.  Williamson,  for  appellant. 
W.  C  Mason,  F.  P.  Leonard,  Jesse  Wade  and  E.  M,  Swan,  for 
appellee. 

Per  Curiam. — Judgment  affirmed. 
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GiLLILAND  V.  GiLLILAND. 

[No.  10,575.    Filed  November  17,  1920.] 

From  Jefferson  Circuit  Court;  Vincent  Kirk,  Special  Judge. 

Action  between  William  Paul  Gilliland  and  Florence  Gilliland. 
From  the  judgment  rendered,  the  former  appeals.     Affirmed. 

E,  S.  Roberts  and  Sulzer  &  Bear,  for  appellant. 
P.  E,  Bea/r,  Joseph  R,  Williams  and  Chalmer  Schlosser,  for 
appellee. 

Per  Curiam. — Affirmed  as  of  date  of  subnussion. 


Morrison  v.  Shake  et  al. 

[No.  10,542.    Filed  November  19,  1920.] 

From  Knox  Circuit  Court;  Thomas  B.  Coulter,  Judge. 

Action  between  Henry  W.  Morrison  and  Curtis  G.  Shake  and 
another.  From  the  judgment  rendered,  the  former  appeals. 
Affirmed, 

m 

W,  A,  CvUop  and  H.  S.  Foncannon,  for  appellant. 
Curtis  G.  Shake  and  J,  W,  Kimmell,  for  appellees. 

Remy,  J. — Affirmed  on  authority  of  Pugh  v.  Cleveland,  etc., 
R,  Co.  (1916),  184  Ind.  350,  110  N.  E.  193,  and  State,  ex  reL  v. 
Birden  (1918),  187  Ind.  466,  119  N.  E.  865. 


Powers  v.  Wheeler. 

[No.  10,610.    Filed  May  14,  1920.    Rehearing  denied  October  13, 
1920.    Transfer  denied  November  19,  1920.] 

From  Lake  Circuit  Court;  E,  Miles  Norton,  Judge. 

Action  between  Arthur  N.  Powers  and  Jemie  Ward  Wheeler. 
From  the  judgment  rendered,  the  former  appeals.    Affirmed. 

George  E.  Hershnum  ahd  Daniel  B.  Straiey,  for  appellant. 
Otto  J.  Bruce,  for  appellee. 

Per  Curiam. — Judgment  affirmed. 


Indianapolis  Baking  Company  v.  Stammer. 

[No.  10,461.    Filed  June  4,  1920.    Rehearing  denied  December  7, 

1920.] 

From  Marion   Superior   Court    (101,344) ;    W.   W.    Thoamton, 
Judge. 
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Stilz  V.  Jinnett — 74  Ind.  App.  698. 

Action  by  Charles  Stammer  agrainst  the  Indianapolis  Baking 
Company.  From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Mturk  H.  Miller  and  Woodbum  Massan,  for  appellant. 
Adolph  G.  Emhcurdt,  for  appellee. 

Dausman,  J. — Action  to  recover  damages  for  breach  of  con- 
tract. Verdict  and  judgment  for  $800.  The  only  error  assigned 
is  the  action  of  the  court  in  overruling  the  motion  for  a  new  trial. 
The  record  discloses  no  reversible  error.    Judgment  affirmed. 


VraoiNiA-CAROLiNA  Chemical  Ck>MPAinr  V.  Kell- 

NER  ET  AL. 

[No.  10,530.    Filed  December  9,  1920.] 

From  Newton  Circuit  Court,  Charles  W.  Hanley,  Judge. 

Action  between  the  Virginia-Carolina  Chemical  Company  and 
Conrad  Kellner  and  others.  From  the  judgment  rendered,  the 
former  appeals.    Affirmed, 

John  A,  Dunlap,  for  appellant. 
George  A.  Williams,  for  appellee. 

McMahan,  J. — Affirmed  on  the  authority  of  Clem,ens  v.  Starter 
(1920),  73  Ind.  App.  370,  126  N.  E.  487. 


Stilz  ET  AL.  V.  Jinnett. 

[No.  10,448.     Filed  June  3,  1920.     Rehearing  denied  Decenber 

14,  1920.] 

From  Marion  Superior  Court  (106,904);  W.  W.  Thornton, 
Judge. 

Action  between  Fred  D.  Stilz  and  another,  and  William  R. 
Jinnett.  From  the  judgment  rendered,  the  former  appeal. 
Affirmed, 

William  A.  Pickens,  Linton  A.  Cox  and  Earl  R.  Condor,  for 
appellants. 
Felt  &  Forney,  for  appellee. 

Per  Curiam. — Judgment  affirmed 
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Meyer,  Admr.,  v.  Meyer — 74  Ind.  App.  699. 

WiSCHMEYBR  ET  AL.  V.  MaRTZ. 

[No.  10,584.    Filed  December  15,  1920.] 
From  Marion  Superior  Court  ( A-2,170) ;  Ldnn  D,  Hay,  Judge. 

Action  between  Mary  F.  Wischmeyer  and  others,  and  Anna 
Martz.  From  a  judgment  for  the  latter,  the  former  appeal. 
AffirvMd, 

Frank  M.  Hay,  for  appellants. 

J.  Herbert  Hartman,  W.  H.  Fauat  and  George  0.  Lepman,  for 
appellee. 

Per  Cubiam . — Judgment  affirmed. 


Feinberg  V.  Hart  et  al, 

[No.  10,526.    Filed  October  18, 1920.    Rehearing  denied  December 

16,  1920.] 

From  Delaware  Superior  Court;  Robert  M.  Van  Atta,  Judge. 

Action  between  Abe  Feinberg  and  Thomas  F.  Hart  and  an- 
other. From  the  judgment  rendered,  the  former  appeals. 
Ajfirmed, 

McCleUan,  Hensel  &  Guthrie  and  Leffler,  Ball  &  Neediam,  for 
appellant. 

White  &  Haymond  and  SUverbwrg,  Bracken  &  Gray,  for  ap- 
pellees. 

McMahan,  C.  J. — On  the  authority  of  Sturgen  V.  Lopahire 
(1919),  71  Ind.  App.  191,  124  N.  E.  497,  and  authorities  therein 
cited,  we  Hold  that  no  question  is  presented  for  our  consideration. 
Judgment  affirmed. 


Meyer,  Administrator,  v.  Meyer. 

[No.  10,478.     Filed  January  4,  1921.] 

From  Allen  Superior  Court;  Carl  Yaple,  Judge. 

Action  by  Mary  Meyer  against  Henry  F.  Meyer,  administrator 
of  the  estate  of  Fredericka  Meyer,  deceased.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Affirmed, 

Eben  Lesh,  S.  Af.  Sayler  and  Elmer  Leonard,  for  appellant. 
Cline  &  Clvne  and  Hartzell  &  Todd,  for  appellee. 

McMahan,  J. — Appellee  filed  a  claim  for  services  rendered  her 
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Waltz  School  Township  v.  Derek — 74  Ind.  App.  700. 

mother,  Fredericka  Meyer,  during  her  lifetime.  The  cause  has 
been  twice  tried  by  jury.  On  the  first  trial  there  was  a  verdict 
in  favor  of  appellee  for  $555.  A  new  trial  having  been  granted, 
the  jury  on  the  second  trial  returned  a  verdict  for  $1,200.  Judg- 
ment was  rendered  for  $1,200.  The  only  contention  made  by 
appellant  is  that  the  verdict  is  not  sustained  by  sufficient  evidence. 

The  facts  in  this  case  are  very  similar  to  the  facts  in  Wain- 
Wright  Trust  Co.,  Admr.,  v.  Kinder  (1918),  69  Ind.  App.  88, 
120  N.  E.  419,  where  the  authorities  applicable  are  collected. 

It  is  not  necessary  for  us  to  discuss  the  law  or  to  set  out  the  evi- 
dence. We  have  given  both  the  law  and  the  evidence  careful 
consideration,  and  hold  that  under  the  law  as  stated  in  the  case 
cited,  the  evidence  is  sufficient  to  support  the  verdict  of  the  jury. 
There  was  no  error  in  overruling  the  motion  for  a  new  triaL 
Judgment  affirmed. 


Shirk  et  al.  v.  Wright. 

[No.  10,226.     Filed  January  7,  1921.] 

From  Cass  Circuit  Court;  John  S.  Lairy,  Judg^e. 

Action  between  Joseph  H.  Shirk  and  others  against  Etta  D. 
Wright.  From  the  judgment  rendered,  the  former  appeal. 
Affirmed. 

Nott  M.  Antrim,  Williami  B.  McClintic,  Stewart  T.  McConnell, 
Albert  G.  Jenkines  and  Bertram,  C,  Jenkines,  for  appellant. 
David  D.  Fickle  and  George  A,  GamJble,  for  appellee. 

Per  Cubiam. — Judgment  affirmed. 


Waltz  School  Township  v.  Derck. 

[No.  10,672.    Filed  January  13,  1921.] 

From  Wabash  Circuit  Court;  Nelson  G,  Hunter,  Judge. 

Action  between  Waltz  School  Township  and  Vem  Derek.  From 
the  judgment  rendered,  the  former  appeals.    Affirmed, 

D.  F.  B<rooks,  for  appellant. 
Plummer  &  Plurrvmer,  for  appellee. 

Nichols,  J. — Upon  the  authority  of  Charlestown  School  Tp.  v. 
Hay  (1881),  74  Ind.  127,  School  Township,  etc.  v.  Gray  (1894), 
10  Ind.  App.  428,  37  N.  E.  1059,  Henry  School  Tp.  v.  Meredith 
(1904),  32  Ind.  App.  607,  70  N.  E.  393,  the  judgment  in  this 
case  is  affirmed. 
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[Non.— The  citation  Croft  v.  Stone,  71*  73  (l)f  indicates  that  the  oirinion  be^pim  on 
page  71,  that  the  point  cited  ia  on  page  73,  and  that  the  point  ia  numbered  1  in  the 
margin. — Rbpobtkb.  1 


ABANDONMENT— 

See  Dedication  2. 

ABATEMENT  AND  REVIVAL^ 

Judgment  for  Personal  Injuries. — Death  of  Party. — Rendition  of 
Judgment  Nunc  Pro  Tunc. — Plaintiff's  cause  of  action  for  per- 
sonal injuries  was  merged  in  the  verdict  in  his  favor,  and  was 
no  longer  a  mere  cause  of  action  within  the  meaning  of  §283 
Bums  1914,  §282  R.  S.  1881,  which  was  extinguished  by  his 
death,  and  the  court  may  on  proper  showing  of  facts,  enter  a 
judgment  nunc  pro  tunc  as  of  a  date  prior  to  the  death.  (Hud- 
son V.  Indiana  Union  Traction  Co.  [1912],  50  Ind.  App.  292,  dis- 
tinguished. )  Craft  V.  Stone,  71, 73  ( 1 ) . 

ACCIDENTS— 

Arising  in  course  of  employment,  see  Master  and  Servant  4-6, 

16,  17. 
Crossing,  see  also  Railroads  2-4;  Street  Railroads  1,  2. 

"ACT  OF  GOD"— 

Meaning,  see  Carriers. 

AcnoN— 

See  also  Warehousemen  2,  3. 

Commencement  of,  see  Infants;  Courts;  Indictment. 

Right  of,  see  also  Landlord  and  Tenant  1. 

To  recover  bonus,  see  also  Master  and  Servant  1,  2. 

Against  receivers,  see  also  Receivers. 

Comm£ncement. — Under  the  Code  an  action  is  commenced  when  a 
complaint  has  been  filed  and  a  summ6ns  issued. 

Pease  v.  State,  572, 575  (2) . 
ADMISSIONS— 

See  Pleading  1. 

AGENCY— 

See  Principal  and  Agent. 

AMBIGUITY— 

See  Release. 
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L    Dkbiomb  RmiwABUi,  Ut. 
n.    Right  or  Rivnw,  8-ft. 

m.     PaiBBlfTATION  AKD  RmBBVAHON  IN 

Trial  Coubt  or  G bounds  or  Rb- 
vnw,  (m9. 

IV.    PiBracBON  AND  NoTici  or  ArriAL, 
20. 

y.    Rboobd,  21-29. 

VI.    AauaNMBNT  or  Ebbobs,  80, 81. 

Vn.    BBnn,82-i4. 


vra. 


IX. 


Rbtbw, 

(a)  Soon  AND  Ezmrr,  4S-48. 
FaMBvumofiB^JllHil. 
QuBBTioNB  or  Fact,  Vbbmob 

AND  FnnHNOB,  62-44. 
Habmliss  Ebbob,  66-01. 
Waiybb  or  Ebbob,  03-07. 
DiscBBnoN  or  Tbial  Coubt. 
06. 

Dbtbbmination  and  DmrosmoN  or 
Caubb.  00-102. 


U 

(d) 


See  also  Counties  1 ;  Pleading  12 ;  Trial  6, 12. 

Appeal  from  Industrial  Board,  see  Mastes  and  Servant  8,  9,  11. 

L  Decisions  Reviewable. 

1.  Prior  Appeal. — Lanv  of  the  Case. — ^Where,  on  subsequent  ap- 
peal, the  issues  remain  the  same  and  there  is  no  material  change 
in  the  evidence,  the  former  decision  stands  as  the  law  of  the 
case.  OathoHc  Order,  etc.  v.  Collins,  278  ( 1 ) . 

2.  Injunction. — Dissolving  Restraining  Order  Pending  Applicc^ 
tions  for  Change  of  Venue  and  Judge. — Motion  for  New  TriaL — 
Action  of  the  court  dissolving  a  restraining  order  pending  plain- 
tiff's applications  for  a  change  of  venue  and  for  a  change  of 
judge,  if  erroneous,  cannot  be  presented  except  as  a  cause  for  a 
new  trial        Pittsburgh,  eU.,  R.  Co.  v.  WiUiamson,  106, 108  (1) . 

II.  RiOHT  OF  Review. 

8.  Standing  on  Demurrer. — Pending  Issue. — ^Where  plaintifTs 
demurrers  to  four  of  the  five  paragraphs  of  answer  were  over- 
ruled, it  can  stand  on  the  demurrers  and  appeal  from  Uie  judg- 
ment rendered  against  it  for  refusal  to  plead  further, 
notwithstanding  the  issue  pending  on  the  parag^raph  of  answer 
not  demurred  to. 

Americaai  Bank,  etc.,  Co.  v.  RagsdaXe,  367, 370  (1) . 

4.  Moot  Question. — Leases. — ^An  issue  of  the  cancellation  and 
forfeiture  of  a  lease  becomes  a  moot  question  on  appeal  by  liie 
termination  of  the  lease  according  to  its  terms  and  prior  to  final 
decision.  BaXlew  v.  Amett,  321, 323  (2) . 

5.  Matters  ReviewaJble. — Motion  for  New  Trial  Not  Ruled  Upon 
Below. — Where  the  motion  for  new  trial  has  not  been  ruled 
upon  below,  the  court  on  appeal  will  not  determine  whether 
a  new  trial  should  or  should  not  be  granted. 

Craft  V.  Stone,  71, 74  (2) . 

III.  Presentation  and  Reservation  in  Trial  Court  of  Grounds 

OF  Review. 

6.  Review. — Admission  of  Evidence. — ^In  an  action  for  personal 
injuries,  where  a  witness  was  asked  as  to  a  conversation  with 
defendant's  foreman  concerning  the  necessity  of  repairs  at  the 
place  where  plaintiff  was  injur^,  and  defendant  objected  on  the 
ground  that  there  was  no  showing  or  allegation  that  plaintiff 
had  relied  on  any  promise  of  the  foreman,  and,  after  the  ques- 
tion had  been  answered  further  objected  that  the  statement  of 
the  foreman  was  made  after  the  accident,  there  being  nothing 
in  the  record  to  indicate  when  the  statement  was  made  at  the 
time  the  question  was  asked  and  answered,  but  it  was  after^ 
wards  disdosed  by  the  evidence  that  it  was  several  hours  after 
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the  injury,  there  was  no  reversible  error  in  the  absence  of  a  mo- 
tion to  strike  out  or  withdraw  the  answer  to  t^e  question. 

R088,  Ree.,  V.  Smith,  120, 121  (2) . 

7.  Review. — Instructions. — Incomplete  Instructions. — ^Appellant 
cannot  object  that  an  instruction  on  the  subject  of  contributory 
negligence  is  meag^er,  where  it  did  not  request  an  amplified  in- 
struction, but  tendered  and  had  g^ven  an  instruction  substan- 
tially Uie  same  as  that  complained  of. 

Indianapolis  Traction,  etc.,  Co.  v.  Tfumiburg,  642, 648  (6) . 

8.  Review — InstrtictionsJ— Incomplete  Instrtictions. — Duty  to  Re-- 
quest  Proper  Instructions. — In  an  action  against  a  railroad  com- 
pany for  the  death  of  cattle  on  its  tracks,  an  instruction,  which 
was  not  mandatory,  on  the  theory  of  a  parag^raph  of  complaint 
charging  neglig^ence  requiring  a  finding  of  defendant's  negli- 
g^ence  as  a  condition  to  plaintiffs  right  of  recovery  under  such 
parag^raph  without  indicating  what  would  have  been  necessary 
to  constitute  negligence,  held  proper  in  view  of  defendant's  fail- 
ure to  request  more  complete  instructions,  since,  if  defendant 
desired  to  have  the  jury  instructed  more  fully  as  to  what  consti- 
tuted negligence,  it  was  its  duty  to  make  a  request  therefor. 

Chicago,  etc.,  R.  Co.  v.  Shedrow,  623, 624  (1) . 

9.  Overruling  Motion  to  Make  Complaint  More  Specific. — ^In  an 
employe's  action  for  salary  ag^ainst  a  corporation  which  suc- 
ceeded to  Uie  business  of  a  partnership  originally  employing 
him,  a  motion  to  make  more  specific  alleg^ations  in  the  complaint 
that  the  corporation  ''took  over  all  the  assets  and  assumed  all 
the  liabilities,"  of  the  partnership,  that  the  corporation  "took 
over  all  the  contracts"  of  the  partnership,  and  tiie  "defendant 
assmned  and  ag^reed  to  pay  plamtiff  for  his  services"  in  his  em- 
ployment, was  properly  overruled  as  seeking  the  averment  of 
mere  evidentiary  facts. 

Outing  Kumfy-Kab  Co.  v.  Ivey,  286, 290  (3) . 

10.  Review. — Overruling  Motion  to  Make  Complaint  More  Spe^ 
cific. — It  was  proper  for  the  trial  court  to  overrule  a  motion  to 
make  the  complaint  more  specific  in  so  far  as  based  on  a  specifi- 
cation seeking  to  require  an  averment  of  fact  pecidiarly  within 
defendant's  own  knowledge. 

Outing  Kumfy-Kab  Co.  v.  Ivey,  286, 290  (4) . 

11.  Review. — Overruling  Motion  to  Modify  Judgment. — The  trial 
court  properly  overruled  a  motion  to  modify  the  judgment, 
where  it  did  not  seek  a  correction  of  an  erroneous  entry  of  what 
the  court  had  in  fact  adjudg^,  but  rather  another  and  entirely 
different  judgment. 

Southern  S^urety  Co.  v.  State,  ex  rel.,  31, 34  (1) . 

12.  Presentation  in  Lower  Court. — Objections,  Motions  and  Ex- 
ceptions.— Evidence. — ^Where  there  was  no  objection  to  evidence, 
nor  any  motion  to  strike  it  out,  nor  any  exception  saved,  the 
question  of  admissibility  of  the  evidence  will  not  be  considered 
on  appeal.  Taylor  v.  Dougan,  Adm/r.,  522. 

13.  Questions  Presented. — Admission  of  Evidence. — In  the  ab- 
sence of  propter  objection  to  the  admission  of  evidence,  no  ques- 
tion thereon  is  presented  for  review  on  appeal. 

RonUne  V.  Thayer,  536, 545  (4) . 

14.  Qu£stions  Presented. — Admission  of  Evidence. — Failure  to 
Except. — ^Where  the  record  showed  an  objection  to  the  admission 
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of  evidence,  but  no  exception  to  the  overruling  thereof  was 
saved,  no  question  is  presented  to  such  ruling. 

Blish  v.  Greer,  469, 475  (9) . 

15.  Qiiestiona  Presented, — Exclusion  of  Evidence. — ^Appellant's 
contention  that  certain  questions  propounded  by  him  on  cross- 
examination  were  erroneously  excluded  cannot  be  sustained, 
where  he  fails  to  point  out  matter  to  which  the  witness  testified 
on  direct  examination  which  would  make  such  cross-examination 
proper.  Seaver  v.  Vonderahe,  631, 638  (8) . 

16.  Questions  Presented, — Refusal  of  Motion  to  Enter  JudgmerU 
on  Pleading, — Alleging  that  the  trial  court  erred  in  overruling 
motion  to  direct  a  verdict  for  plaintiff  presents  no  question  for 
review  as  to  the  denial  of  plaintiff's  motion  to  enter  judgment 
for  him  on  his  complaint        Seaver  y,  Vonderahe,  631, 637  (7). 

17.  Questions  Presented, — Ruling  on  Demurrer. — Assignment  of 
Error, — Where  appellant  filed  a  separate  demurrer  to  each 
paragraph  of  the  complaint,  but  only  claims  that  the  trial  court 
erred  in  overruling  the  demurrer  to  the  first  paragraph  and 
admits  that  the  others  are  sufficient  to  withstand  demurrer,  no 
question  is  presented  for  review  by  an  assignment  that  the 
court  erred  in  overruling  the  demurrer  to  the  complaint. 

Ross,  Rec.,  V.  Smith,  120  (1). 

18.  Questions  Presented, — Sufflcieney  of  Evidence, — Appellant's 
contentions  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, and  that  the  verdict  is  contrary  to  law  because  there  is 
no  evidence  tending  to  prove  certain  ultimate  facts  which  are 
essential  to  a  recovery,  present  but  one  question  on  appeal. 

Walker  Hospital  v.  Pulley,  659,  661  (1) . 

19.  Variance  Between  Pleading  and  Proof. — Amendments 
Deemed  Made, — Where,  in  an  action  in  replevin  to  recover  pos- 
session of  personal  property  subject  to  a  chattel  mortgage,  de- 
fendant filed  an  answer  merely  alleging  tender,  but  plaintiff 
made  no  objection  to  the  introduction  of  evidence  showing 
waiver  of  tender,  and  plaintiff  does  not  claim  to  have  been  mis- 
led or  prejudiced  thereby,  judgment  for  defendant  based  on 
tender  of  the  amount  due  will  not  be  disturbed,  but  the  court  on 
appeal  will,  if  necessary,  deem  the  answer  amended  to  conform 
to  the  evidence.  Doearing  v.  Schneider,  294, 296  (2) . 

IV.  Perfechon  and  Notice  of  Appeal. 

20.  Interlocutory  Orders, — Receivers. — Time  for  Perfecting  Ap- 
peaL— Statute, — An  appeal  must  be  taken  within  ten  days  under 
§1289  Bums  Jh914,  §1231  R.  S.  1881,  to  entitle  the  aggrieved 
party  to  a  review  of  the  action  of  the  court  in  appointing  or  re- 
fusing to  appoint  a  receiver.      ' 

Standard  Electric  Mfg,  Co,  v.  Tuttle,  559. 

V.  Record. 
See  also  14,  45. 
See  also  Exceptions,  Bill  of. 

21.  Bill  of  Exceptions. — Filing, — Sufficiency  of  Showing, — ^Where 
it  appears  from  the  record  that  on  November  3,  defendant  was 
given  forty-five  days  to  file  its  bill  of  exceptions,  and  on  the  last 
page  of  the  bill  the  trial  judge  certified  that  "within  the  time 
fixed  by  the  court  for  filing  the  same,  the  defendant  tendered 
Uiis,  his  bill  of  exceptions,  and  prays  that  the  same  might  be 
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signed,  sealed  and  made  part  of  the  record  in  this  case,  which 
is  accordingly  so  done  on  this  13th  day  of  December/'  followed 
by  the  signature  of  the  trial  judge  and  a  file  mark  of  the  clerk 
reciting  that  the  bill  was  filed  December  15,  and  the  clerk's  final 
certificate  to  the  transcript  dated  within  the  time  allowed  for 
filing  the  bill  of  exceptions  certifying  that  the  transcript  con^ 
tains  a  full,  true,  and  correct  and  complete  copy  of  all  the 
papers,  etc.,  including  the  original  bill  of  exceptions,  the  record 
sufficiently  shows  that  the  bill  was  filed  and  that  the  filing  was 
within  the  time  allowed. 

Ohio,  etc.,  Ins.  Co.  v.  Dobbs,  685, 695  (18). 

22.  BUI  of  Exeeptuma. — Time  of  Filing. — A  bill  of  exceptions  not 
presented  to  the  judge  within  the  time  limited  therefor  is  not  in 
the  record  on  appeal. 

Chicago,  etc.,  B.  Co.  v.  Smith,  886, 844  (5) . 

23.  Correction  Nunc  Pro  Tunc. — File  Mcnrks. — Parol  Evidence. — 
Bill  of  Exceptions. — The  dates  shown  by  file  marks  placed  on 
the  longhand  transcript  contained  in  a  bill  of  exceptions,  and  on 
the  bill  itself,  by  the  clerk,  cannot  be  impeached  and  destroyed 
by  parol  testimony  for  the  mere  purpose  of  creating  memorials 
for  the  correction  of  the  judge's  certificate  of  the  date  of  presen- 
tation, signing  and  filing  such  bill  to  conform  to  the  memory  o{ 
interested  persons.       Chicago,  etc.,  R.  Co.  v.  Smith,  336, 342  (3);> 

24.  Correction  Nunc  Pro  Tunc — Mem^yrials. — Minutes. — ^To 
justify  a  correction  of  the  record  nunc  pro  tunc,  the  record 
must  furnish  the  means  of  making  the  correction,  in  the  form 
of  some  memorial  paper  or  other  minutes  of  the  transactions  in 
the  case  showing  the  truth  as  to  what  occurred. 

Chicago,  etc,  R.  Co.  v.  Smith,  336, 340  (1) . 

25.  Certiorari — When  Return  Disregao'ded. — The  return  to  a 
writ  of  certioraH,  bringing  up  a  nunc  pro  tunc  entry  made  with- 
out authority  of  law,  will  be  disregarded,  and  the  record  will 
stand  as  originally  filed. 

Chicago,  etc.,  B.  Co.  v.  Smith,  886, 844  (4) . 

26.  Change  of  Venue. — Transcript. — Sufficiency. — Objection. — 
Time  for  MaJcing. — An  objection  on  appeal  by  plaintiff  appellee 
that  the  transcript  on  change  of  venue  granted  on  his  motion 
was  not  authenticated  by  a  sufficient  certificate,  and  that  there- 
fore the  pleadings  are  not  properly  in  the  record,  is  too  late  and 
cannot  be  considered,  where  he  appeared  in  the  court  to  which 
yenue  was  changed  and  went  to  trial  without  objection  to  the 
aUeged  insufficiency  of  the  certificate. 

Ohio,  etc.,  Ins.  Co.  v.  Dobbs,  685, 688  (1) . 

27.  Newly 'Discovered  Evidence. — Evidence  Not  in  Record. — Re- 
view.— ^Where  ttie  evidence  given  on  the  trial  is  not  in  the  rec- 
ord, the  refusal  to  grant  a  new  trial  on  the  ground  of 
newly-discovered  evidence  cannot  be  considered. 

Bereolos  v.  Roth,  100, 105  (5) . 

28.  Review. — Instructions  Refused. — ^Where  instructions  refused 
are  not  made  part  of  the  record,  they  will  not  be  considered  on 
appeal.  Vulcan  Ins.  Co.  v.  Johnson,  62, 65  (6) . 

29.  Special  Finding. — When  Treated  as  GeneTcU  Finding.^^ 
Where  appellants  set  forth  in  their  brief  what  purports  to  be  a 
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special  finding,  but  such  finding  as  it  appears  in  the  record  was 
not  sig:ned  by  the  trial  judge,  nor  brought  into  record  by  a  bill 
of  exceptions,  nor  made  part  of  the  record  by  order  of  the  court, 
such  finding  cannot  be  considered  on  a  special  finding,  but  only 
as  a  genersd  finding.  CaUon  v.  Merchants  Nat.  Bank,  639. 

VI.  Assignment  of  Errors. 
See  also  94. 

30.  Review^ — Question  Not  Presented, — Motion  for  New  Trial. — 
Evidence. — ^An  assigfnment  as  error  of  exclusion  of  evidence  not 
made  a  ground  in  the  motion  for  new  trial  cannot  be  considered. 

Kline  v.  Indiana  Trtist  Co.,  Trustee,  351, 356  (1). 

31.  Review. — Ruling  on  Derrmrrer. — Objections  Considered. — Ob- 
jections to  the  sufficiency  of  a  complaint  which  are  not  so  spe- 
cifically stated  in  the  memorandum  filed  with  the  demurrer  as 
to  show  that  the  trial  court's  attention  was  directed  thereto, 
are  not  available  on  appeal. 

Western  Life  Indemnity  Co.  v.  Lindsa/y,  122, 127  (5) . 

VII.   Briefs. 
See  also  28,  29,  93-86. 
Sufficiency  of,  see  also  Constitutional  Law. 

32.  Appellee's  FaUwre  to  File. — Confession  of  Errocr. — ^Where 
appellant  shows  prima  facie  error,  the  failure  of  appellee  to  file 
a  brief  may  be  treated  as  a  confession  of  error  and  the  judg- 
ment reversed.  Roberts  v.  Fesler,  333. 

33.  Failuire  of  Appellee  to  File. — When  Wa/rrants  Reversal. — 
Where  appellant  has  made  a  prima  facie  showing  of  error  de- 
manding a  reversal,  the  failure  of  appellee  to  file  a  brief  is 
taken  as  a  confession  of  error. 

Glencoe  Cotton  Mills  V.  Capital  Paper  Co.,  239, 242  (2) . 

34.  Failure  to  Sst  Out  Motion  for  New  TriaL — No  question  is 
presented  on  appeal  where  the  only  error  properly  assigned  re- 
lates to  the  ruling  on  the  motion  for  new  trial,  and  the  latter 
is  not  set  out,  in  whole  or  in  part,  in  appellant's  brief,  nor  any 
reference  therein  made  to  the  page  in  the  record  where  the  mo- 
tion might  be  found. 

Interstate,  etc,  Accident  Assn.  v.  Minor,  366. 

85.  Points. — Review. — ^Where  appellant  failed  to  present  any 
point  in  his  brief  on  the  court's  ruling  on  his  demurrer  to  one 
parag^ph  of  answer,  such  ruling  will  not  be  considered. 

American  Bank,  etc.,  Co.  v.  Ra^sdale,  367, 373  (4) . 

36.  Recital  of  Evidence. — Sufficiency. — The  recital  of  evidence  in 
appellant's  brief,  which  is  required  by  Rule  22,  cl.  5,  of  the 
Appellate  Court  to  contain  a  condensed  recital  of  the  evidence 
so  as  to  present  its  substance  clearly  and  concisely  where  its 
insufficiency  is  relied  on  for  reversal,  is  insufficient  to  show  re- 
versible error  in  the  trial  court's  holding  that  appellant's  judg- 
ment was  inferior  to  a  lien  of  a  decree  for  alimony,  where  sudi 
recital  did  not  show  when  the  decree  for  alimony  was  rendered, 
and  contained  only  a  bare  statement  showing  merely  the  date  of 
appellant's  judgment,  and  not  where  or  in  what  court  it  was 
rendered.  Booth  v.  Woods,  66, 67  (1) . 

37.  Recital  of  Evidence  by  Appellant. — Presumption  in  Absence 
of  Corrections  by  Appellee. — The  recital  of  the  evidence  in  ap- 
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pellant's  brief  will  be  assumed  to  be  accurate  where  appellee 
has  made  no  correction  thereof  as  provided  by  the  rules  of  court. 

Baltimore,  etc,  R,  Co,  v.  Mangus,  373, 37d  (3) . 

88.  Recital  of  Evidence  Insufficient. — ^Wher^  appellant  bases  its 
contention  on  the  alleged  endorsement  of  a  certain  promissory 
note,  but  fails  to  set  out  either  the  note  or  the  endorsement  in 
his  recital  of  the  evidence,  such  recital  is  insufficient  to  enable 
the  court  to  pass  upon  the  questions  involved. 

First  Nat.  Bamk,  etc.  v.  Davisson,  300. 

89:  Ruling  on  Deimurrer. — No  Exception  Saved. — Review. — 
Where  it  does  not  appear  by  appellant's  brief  that  an  excep- 
tion was  saved  to  a  ruling  on  demurrer,  assigned  as  error,  the 
Appellate  Court  is  not  required  to  consider  the  question. 

Vulcan  Ins.  Co.  v.  Johnson,  62, 64  (1) . 

40.  Review. — Evidence. — Questions  concerning  the  admissibility 
of  evidence  are  not  presented  where  it  is  shown  by  the  brief 
what,  if  any,  objections  were  made  at  the  time. 

Southern  Surety  Co.  v.  Kinney,  205, 226  (16) . 

41.  Suffixsiency. — Where  the  only  error  relied  on  for  reversal  is 
the  overruling  of  the  motion  for  new  trial,  and  appellants'  brief 
fails  to  set  out  the  motion  or  the  substance  thereof,  the  brief  is 
insufficient  to  present  any  question  for  consideration. 

Jones  v.  Lucas,  231. 

42.  Sufficiency. — Substa/ntial  Compliance  with  Rules  of  Court. — 
Where  separate  demurrers  to  each  of  two  paragraphs  of  answer 
were  overruled,  and  appellant  by  inadvertence  failed  to  men- 
tion in  his  errors  relied  on  for  reversal  the  error  in  overruling 
his  demurrer  to  the  second  paragraph  of  answer,  a  statement 
in  another  part  of  the  brief  that  such  error  was  specification 
No.  1  of  the  assignment  of  errors,  was  a  substantial  compliance 
with  the  rules  of  court,  and  the  question  thereby  raised  will  be 
considered.  Peters  v.  Andrews,  578, 579  (1) . 

48.  Waiver  of  Error. — Objections  to  Instructions. — Objections  to 
instructions  which  are  not  stated  in  the  propositions  or  points 
in  appellant's  brief  will  not  be  considered. 

City  of  Indianapolis  v.  Moss,  Admr.,  129, 140  (17) . 

44.  Waiver  of  Objections. — Grounds  in  the  motion  for  new  trial 
not  mentioned  in  any  proposition  or  point  in  appellant's  brief, 
are  waived.        Kline  v.  Indiana  Trust  Co.,  Trustee,  351, 856  (2) . 

VIII.  Review. 
See  also  6-11,  16,  17,  80,  81,  85,  89,  40. 

(A)    Scope  and  Extent. 
See  also  56. 
See  also  Pleading  6. 

45.  AbscTice  of  Evidence. — ^Where  the  case  has  been  determined 
against  the  taxpayer's  contention  by  the  engineer  in  charge,  the 
superintendent  of  construction,  the  board  of  commissioners,  a 
majority  of  the  engineers  to  whom  reference  for  a  finding  of 
facts  was  made,  a  second  time  by  the  same  engineers  upon  a 
rereference,  and  finally  by  the  circuit  court  after  hearing  evi- 
dence on  the  merits  of  such  contention  for  four  days,  and  sudi 
evidence  is  not  in  the  record,  the  Appellate  Court  cannot  say 
that  such  taxpayer  has  been  harmed. 

Seal  V.  Phil  WUk  a/nd  Co.,  56, 61  (2) 
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46.  Instruetums.  —  Consideratum  as  a  Whole.  —  Instracidons 
should  be  considered  as  a  whole  in  determining  whether  error 
has  been  committed  in  the  griving  thereof. 

IndiaofiapoKs  Traction,  etc.,  Co.  v.  Thomhurg,  642, 646  (2). 

47.  Eehea/ring. — Scope  of  Review. — An  appellant  cannot  base  a 
petition  for  rehearing  on  a  question  which  was  not  presented 
to  the  trial  court,  nor  to  the  appellate  tribunal  at  the  original 
hearing.  Walker  Hospital  v.  PuJley,  659, 668  (8) . 

48.  Befueal  of  Instructions. — ^It  was  not  reversible  error  to  refuse 
an  instruction,  the  substance  of  which  was  fairly  covered  by 
others  given.    Ctty  of  Indianapolis  v.  Moss,  Admr.,  129, 140  (18) . 

(B)  Presumptions. 

_  _        •  ^^^ 

49.  Instructions. — Sending  Pleadings  to  Jury  Room. — Even 
though  the  jury  was  instructed  that  it  would  have  the  pleadings 
with  them  in  the  jury  room,  it  cannot  be  presumed  that  the 
pleadings  were  actually  sent  to  the  jury  room  where  the  rec- 
ord does  not  show  such  fact. 

City  of  Indianapolis  v.  Moss,  Adnw.,  129, 138  (15) . 

50.  Limitation  of  Evidence. — ^In  the  absence  of  a  showing  to  the 
contrary,  it  will  be  presumed  that  the  court  properly  limited  the 
scope  of  the  evidence  as  to  the  amount  due  plaintiff,  and  fully 
instructed  the  jury  in  that  reg^ard. 

Henry  v.  Knight,  562, 571  (8) . 

51.  Refusal  of  Instructions. — Presum£d  Negligence. — In  an  ac- 
tion for  personal  injuries  sustained  by  plaintiff  when  she  was 
thrown  from  one  of  defendant  traction  company's  cars  whidi 
was  started  suddenly  as  she  was  about  to  idight,  a  requested 
instruction  that  the  fact  that  plaintiff  was  injured  in  attempt- 
ing to  alight  from  defendant's  car  raised  no  legal  presumption 
that  defendant  was  guilty  of  any  of  the  acts  of  negligence 
charg^  in  the  complaint,  was  properly  refused,  since,  although 
the  mere  fact  that  plaintiff  was  injured  while  alighting  from  the 
car  did  not  raise  a  presumption  of  the  carrier's  negligence,  it 
was  a  fact  to  be  consider^  with  other  facts  in  determining 
whether  such  presumption  existed,  and  the  instruction  did  not 
fairly  present  the  matter. 

Indiaaujupolia  Traction,  etc,  Co.  v.  Thomibwrg,  642, 654  (15) . 

(C)  Questions  of  Fact,  Vebdicts  and  Findings. 
See  also  Easebients  4 ;  VLastebl  and  Servant  4. 

52.  Conflicting  Evidence. — Where  the  evidence  is  conflicting  as 
to  a  fact  in  issue,  the  finding  of  the  trial  court  is  binding  and 
conclusive  on  appeal.  Gates,  Admr.,  v.  Fauvre,  882, 390  (4) . 

58.  Evidence. — Sufficiency. — ^Where  the  evidence  would  have 
justified  a  much  larger  verdict  than  that  returned,  the  latter  is 
fully  sustained  by  the  evidence. 

Spencer  Light,  etc.,  Co.  v.  Boaa^d,  etc.,  199, 200  (2) . 

54.  Evidence. — Weight  and  Sufficiency. — ^Where  the  trial  court's 
finding  is  supported  by  some  evidence,  although  in  part  con- 
flicting, it  is  conclusive  on  appeal,  the  Appellate  Court  not  being 
required  to  weigh  conflicting  evidence. 

Marshall  V.  Marshall,  204. 

55.  Evidence. — Sufficiency. — Answers  to  Interrogatories  to  Be 
C<»Mideredf — Qn  appeal  th^  facts  found  by  the  jury  in  answer 
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to  interrogatories  must  be  considered  on  ilie  question  whether 
the  verdict  is  sustained  by  the  evidence. 

Baltimore,  etc.,  R.  Co.  V.  Mangus,  873, 881  (5). 

56.  Evidenoe. — Suffideney. — Scope  of  Review. — On  an  appeal 
from  a  judgment  for  plaintiff  in  a  cause  of  action  wherein  t^e 
right  to  recover  was  predicated  on  an  oral  contract,  the  most 
that  can  be  required  of  the  court  on  appeal,  in  determining  the 
sufficiency  of  tiie  evidence  to  establish  the  existence  of  the  al- 
leged contract,  is  to  determine  whether  there  is  evidence  tending 
fairly  to  prove  that  contract. 

Outinff  KumfwKdb  Co.  v.  Ivey,  286, 291  (6). 

57.  Evidence. — Sufficiency. — ^In  an  action  against  a  city  for  the 
death  of  plaintiff's  wife,  who  was  killed  when  his  automobile 
went  through  a  fence  on  the  bank  of  a  creek  running  parallel 
with  a  street,  the  court,  on  appeal  from  a  judgment  for  plain- 
tiff, must  accept  as  true  evidence  tending  to  show  the  insuffi- 
ciency of  such  fence  as  a  protecting  barrier,  even  though  such 
evidence  is  strongly  contradicted. 

Ctty  of  IndUmapolia  v.  Moss,  Adnur.,  129, 185  (5) . 

58.  Irwtruetions. — Doctrine  of  Presumed  Negligence. — In  an  ac- 
tion for  personal  injuries  sustained  by  plaintiff  when  she  was 
thrown  from  one  of  defendant  traction  company's  cars  which 
was  started  suddenly  without  warning  as  she  was  about  to 
alight,  the  g^iving  of  an  instruction  which  in  effect  applied  the 
doctrine  of  presumed  negligence,  held  not  to  constitute  reversible 
error,  in  view  of  all  the  instructions,  the  theory  adopted  at  the 
trial,  and  the  evidence  adduced. 

Indianapolis  Traction,  etc.,  Co.  v.  Thombuarg,  642, 651, 658  (10). 

59.  Instructions. — Duty  to  Request. — In  an  action  on  a  fire  pol- 
icy, defendant  insurer,  having  failed  to  tender  an  instruction 
that  proofs  of  loss  made  by  insured  were  admitted  only  to  show 
compliance  wiUi  the  terms  of  the  i>olicy,  cannot  complain  that 
such  an  instruction  was  not  given. 

Ohio,  etc.,  Ins.  Co.  V.  Dohhs,  685, 690  (6). 

60.  Refusal  of  Insttnietions. — Invading  Province  of  Ju/ry. — ^In  an 
action  for  fraud  in  the  sale  of  stock  in  a  corporation  insolvent 
at  the  time  of  sale,  an  instruction  that  corporate  stocks  might 
have  considerable  value  oven  if  the  corporation  is  heavily  in 
ddl)t  or  is  insolvent  under  the  laws  of  the  state  in  which  it  is 
located,  was  erroneous  as  invading  the  province  of  the  jury, 
since  it  assumed  a  fact  as  to  the  value  of  the  specific  stock  in- 
volved, which  question  was  for  the  jury. 

Romine  V.  Thayer,  586, 546  (7) . 

61.  Theory  on  Trial  Binding  on  Appeal. — Exception  to  Rule.-^ 
The  genera]  rule  that  the  theory  adopted  by  the  court  and  par* 
ties  in  the  trial  of  a  case  will  be  followed  on  appeal,  is  not  ap- 
plicable where  the  cause  proceeded  to  a  correct  result  of  an 
erroneous  theory  more  favorable  to  the  losing  party  than  the 
facts  warranted,  and  in  which  all  the  grounds  for  recovery  on 
the  correct  theory  y/ere  within  the  issues,  were  fully  tried  out, 
and  are  sustained  by  the  evidence. 

Southern  Surety  Co.  v.  Kinney,  205, 222  (9) . 

62.  Verdict. — Answers  to  Interrogatories, — ^In  an  action  for  per- 
sonal injuries  sustained  by  plaintiff  when  struck  by  defendant's 
automobile,  answers  to  interrogatories  submitted  to  jury,  held 
not  to  fi^w  as  a  matter  of  law  that  plaintiff  was  guilty  of  con- 
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tributory  negligence,  so  that  rendition  of  judgment  for  defend- 
ant on  such  answers  notwithstanding  the  general  verdict  for 
plaintiff  was  reversible  error.  Craft  v.  Stone,  71, 77  (5) . 

63.  VerdicU — Conclusiveness, — In  an  action  against  a  city  for 
the  death  of  plaintiff's  wife  killed  when  his  automobile  went 
through  a  fence  on  the  bank  of  a  creelT  which  ran  parallel  with 
a  street,  where  there  was  some  evidence  to  sustain  the  jury's 
finding  that  a  proper  barrier  would  have  stopped  the  auto- 
mobile, t^e  court  on  appeal  is  bound  by  such  finding. 

City  of  IndiaTiapolis  v.  Moss,  Admr.,  129, 136  (9) . 

64.  Verdict, — Answers  to  Interrogatories. — Contributory  Negli- 
gence.— Last  Clear  Chaaice. — In  an  action  to  recover  damages 
to  plaintiff's  traction  engine  which  was  struck  on  a  highway 
crossing  by  defendant's  interurban  car  when  it  became  stalled 
on  a  highway  crossing,  held  that  defendant's  motion  for  judg- 
ment on  the  jury's  answers  to  the  interrogatories  notwithstand- 
ing the  general  verdict  for  plaintiff  was  properly  overruled, 
even  though  the  answers  show  that  plaintiff  was  negligent  in 
not  giving  notice  to  those  operating  the  car  that  the  engine 
was  stalled,  where  other  facts  were  found  permitting  a  recov- 
ery on  the  theory  of  last  clear  chance. 

Hooven,  Rec,  v.  Meyer,  9, 11  (3) . 
(D)    Habmi£SS  Ebbob. 

See  also  45. 

See  also  Continuance. 

65.  Admission  of  Evidence. — Error  in  the  admission  of  improper 
evidence  was  harmless,  where  such  evidence  was  stricken  out 
and  the  jury  instructed  to  disregard  it. 

Blish  V.  Greer,  469, 474  (5) . 

66.  Adfnission  of  Evidence. — In  an  action  on  a  fire  policy,  error, 
if  any,  in  permitting  plaintiff  to  testify  on  direct  examination 
as  to  the  value  of  property  insured  in  a  lump  sum,  was  harmless, 
where  t^e  witoess  was  fully  cross-examined  as  to  the  value  of 
the  separate  articles  involved. 

Ohio,  etc,  Ins.  Co,  v.  Dobbs,  685, 690  (4) . 

67.  Adnvission  of  Evidence. — In  an  action  for  personal  injuries, 
error,  if  any,  in  permitting  plaintiff  to  testify  as  to  what  her 
attending  physician  told  her  in  reference  to  her  injuries  was 
hamless,  where  he  also  testified  as  to  her  physical  condition. 

Blish  V.  Greer,  469, 473  (3) . 

68.  Admission  of  Evidence. — ^In  an  action  for  personal  inju- 
ries, even  though  the  opinion  of  a  physician  as  to  plaintiff's 
condition  was  based  on  facts  not  testified  to  by  him,  the  admis- 
sion of  his  opinion  was  harmless  where  the  undisclosed  fact  was 
that  plaintiff  had  only  informed  him  she  felt  well,  but  did  not 
complain  of  any  illness,  pain  or  suffering. 

Blish  V.  Greer,  469, 473  (2) . 

69.  Admission  of  Evidence. — ^In  an  action  tried  by  the  court,  the 
admission  of  evidence,  if  error,  held  harmless  where  the  judge 
ignored  it  in  making  his  special  findingfs. 

Thompson  v.  Fesler,  80, 84  (1) . 

70.  Admission  of  Evidence. — In  an  action  to  replevin  a  stock  of 
goods  alleged  to  have  been  wrongfully  sold  by  plaintiff's  special 
agent,  where  an  inventory  made  by  the  agent  showing  the 
amount  of  goods  on  hand,  cost  prices,  etc.,  was  admissible  to 
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show  the  extent  of  the  ag^ent's  authority,  its  admission  was 
harmless,  though  statements  therein  as  to  the  quantity  or  value 
v/ere  in  the  nature  of  self-serving  declarations,  where  the  in- 
ventory was  in  that  respect  merely  cumulative  of  ample  evi- 
dence to  show  the  value  of  the  goods  in  controversy. 

Lowenstine  v.  Citro,  516, 522  (5). 

71.  Admission  of  Evidence. — ^In  an  action  against  a  hospital  cor- 
poration for  malpractice,  admission  in  evidence  of  statements 
made  by  one  of  the  surgeons  to  plaintiff  when  she  was  a 
patient  in  the  hospital,  relating  to  her  physical  condition,  could 
not  have  harmed  defendant,  in  that  there  was  not  proof  that 
the  surgeon  was  an  employe  or  agent  of  the  corporation,  since, 
if  there  was  not  proof  of  that  fact,  there  would  be  an  utter 
failure  of  proof  as  to  an  element  essential  to  recovery  which 
would  require  a  reversal,  the  complaint  being  drawn  upon  the 
theory  that  the  attending  surgeons  were  employes  or  agents  of 
the  corporation.  Walker  Hospital  v.  Pulley,  659, 666  (4) . 

72.  Admission  of  Evidence. — In  an  action  to  quiet  title  involving 
the  location  of  a  division  line  between  adjoining  tracts  of  land, 
where  the  sole  defense  was  that  plaintiff  was  estopped  to  dis- 
pute an  agreed  boundary,  plaintiff  was  not  harmed  by  the  ad- 
mission of  evidence  that  the  agreed  boundary  was  correct. 

SeaverY.  Vonderahe,  631, 638  (9). 

73.  Curing  Error. — Remittitur. — Instructions. — ^Where  by  re- 
mittitur the  amount  of  recovery  is  corrected,  an  error  in  in- 
structing as  to  interest  allowable,  leading  to  a  verdict 
excessive  before  remittitur,  is  fully  cured. 

Southern  Surety  Co.  v.  Kinney,  205, 224  (15) . 

74.  Departiure. — Pleading. — ^Where  matter  used  as  a  basis  of  re- 
covery in  one  paragraph  of  complaint  is  set  up  by  reply  as  a 
waiver  of  a  defense  pleaded  to  another  paragraph  of  the  com- 
plaint, the  departure,  if  any,  is  harmless. 

Orange  County,  etc.,  Fire  Assn.  v.  Frost,  193, 197  (2) . 

75.  Exclusion  of  Evidence. — Specific  Performmtce. — ^Where  the 
evidence  fails  to  establish  the  contract  for  the  lease  of  real 
estate,  whose  specific  performance  is  sought,  the  exclusion  of 
evidence  showing  that  the  building  on  the  premises  had  been 
condemned,  offered  to  show  that  the  owner  had  been  placed 
in  a  situation  so  far  as  an  existing  tenancy  by  another  was 
concerned,  to  execute  the  alleged  lease  contracted  for,  was 
harmless.  Kline  v.  Indiana  Trust  Co.,  Trustee,  351, 861  (8) . 

76.  Exclusion  of  Evidence. — Error,  if  any,  in  excluding  as  priv- 
ileged plaintiff's  testimony  as  to  the  medical  treatment  she  had 
received  was  harmless,  where  she  subsequently  testified  in  full 
as  to  such  matter.  BZis/^  v.  Grreer,  469, 474  (7). 

77.  Exclusion  of  Evidence. — In  a  suit  to  quiet  title  involving  the 
location  of  a  division  line  between  adjoining  tracts  of  land, 
where  the  sole  defense  was  that  plaintiff  was  estopped  to  dispute 
an  agreed  boundary  line,  the  exclusion  of  evidence  to  show  that 
the  agreed  boundary  was  not  the  correct  division  line,  measured 
by  the  United  States  survey,  was  not  harmful  to  plaintiff,  such 
evidence  being  immaterial.     Sea/ver  v.  Vonderake,  631, 638  (10). 

78.  Instructions. — Instruction  Using  Latin  Term. — In  an  action 
for  personal  injuries,  an  instruction  that  it  is  not  negligence 
per  se  for  a  passenger  to  attempt  to  alight  from  a  slowly  mov- 
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ing  street  car,  etc,  held,  when  the  residue  of  the  instructioh 
is  considered,  not  to  have  misled  the  jurors  because  of  the  use 
of  Latin  words. 

Indianapolia  Traction,  etc.,  Co.  v.  Thomburg,  642, 648  (6) . 

79.  Inatruetiona, — ^In  an  action  to  (|uiet  title  in  which  the  com- 
plaint alleged  defendant's  possession  of  the  realty  in  contro- 
versy, though  an  instruction  that  the  general  denial  required 
plaintiff  to  prove  such  possession  was  erroneous,  since  §1102 
Bums  1914,  §1056  R.  S.  1881,  relieved  him  of  that  burden,  the 
error  was  harmless  where  the  uncontradicted  evidence  estab- 
lished defendant's  possession. 

Seaver  V.  Vonderahe,  631, 684, 635  (1) . 

80.  Inatmctions. — Error  in  a  particular  instruction  will  not 
justify  a  reversal  unless  it  be  of  such  a  nature  as  to  vitiate  the 
whole  charge,  and  the  entire  charge  is  vitiated  only  when  it  is  so 
erroneous  fiiat  the  jurors  must  have  been  misled  as  to  the  law 
of  the  case. 

Indianapolis  Trwction,  etc.,  Co.  v.  Thomhwrg,  642, 646  (3). 

81.  Inatructions. — Reversible  error  cannot  be  predicated  upon  the 
giving  of  instructions  more  favorable  to  the  appellant  than  the 
law  warrants.         Southern  Surety  Co.  v.  Kinney,  205, 224  (11). 

82.  InatriLctiona. — Burden  of  Proof. — "Burden." — ^In  an  action 
for  personal  injuries  sustained  by  plaintiff  when  thrown  from 
one  of  defendant  traction  company  s  cars,  an  instruction  that 
if  the  car  was  started  suddenly  without  warning  to  plaintiff 
as  she  was  about  to  alight,  the  burden  rested  on  defendant  to 
explain,  etc.,  was  not  oblectionable  on  the  ground  that  it  shifted 
the  burden  of  proof  to  defendant,  the  word  "burden"  not  being 
used  as  Uie  equivalent  of  the  technical  phrase  'ni)urden  of 
proof,"  but  as  synonymous  with  the  word  "duty." 

Indianapolia  Traction,  etc.,  Co.  v.  Thomburg,  642, 650  (8). 

83.  Inatructiona. — Misleading  Instruction. — Proof  Required  to 
Sustain  Cause  of  Action. — In  an  action  for  personal  injuries, 
an  instruction  that  defendant's  denial  placed  the  burden  on 
plaintiff  to  prove  "the  material  allegations,  or  at  least,  one  of 
them,"  before  she  could  recover,  though  subject  to  the  criti- 
cism that  it  informed  the  jury,  by  implication,  that  proof  by 
plaintiff  of  any  one  of  the  material  allegations  of  her  com- 
plaint entitled  her  to  a  recovery,  was  not  reversible  error,  in 
view  of  other  instructions  from  which  the  jury  must  have 
understood  that  it  was  incumbent  on  plaintiff  to  prove  at  least 
one  of  the  averments  of  negligence  made  by  her. 

Indianapolis  Traction,  etc.,  Co.  v.  Thomburg,  642, 645, 647  (1) . 

84.  PrejudicUU  Error. — Instruction  Misplacing  Burden  of  Proof. 
— As  a  general  rule,  the  giving  of  an  instruction  which  places 
the  burden  of  an  issue  on  the  wrong  party  is  reversible  error, 
except  where  the  record  affirmatively  shows  that  such  error  was 
harmless.  Seaver  v..  Vonderahe,  631, 635  (2.) . 

85.  Refusal  of  Instructions. — ^In  an  action  to  quiet  title,  error, 
if  any,  in  refusing  plaintiff's  requested  instructions,  which 
merely  described  the  realty  in  controversy  and  stated  that  plain- 
tiff was  seeking  to  quiet  his  title  thereto  and  recover  possession 
thereof,  and  that  its  identity  was  not  in  dispute,  held  harm- 
less, in  view  of  the  undisputed  facts  shown  by  the  evidence. 

Seaver  v.  Vonderahe,  631, 636  (4)  • 
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86.  Refusal  of  Instrufitions, — ^In  an  action  to  quiet  title  involving 
the  location  of  the  division  line  between  adjoining  tracts  of 
land,  where  defendants  did  not  contend  that  a  line  established 
by  the  county  surveyor  and  agreed  upon  by  plaintiff's  remote 
grantor  and  defendants  was  the  tn*e  line,  measured  by  the 
United  States  survey,  but  claimed  that  plaintiff  was  estopped 
from  disputing  such  agreed  boundary,  any  error  in  refusing 
plaintiff's  requested  instructions  that  ^e  line  run  by  the  county 
surveyor  was  an  erroneous  line,  was  harmless,  especially  as  such 
requested  instructions,  in  so  far  as  they  stated  the  law  correctly, 
were  substantially  covered  by  other  instructions  given. 

Secuver  v.  Vonderake,  631, 636  (5). 

87.  Matter  of  Law. — Submitted  to  J%iry, — Correct  R^uXt 
Reached, — No  harm  is  done  when  a  matter  of  law  is  erroneously 
submitted  to  the  jury  for  decision,  where  by  their  verdict  they 
arrive^  at  the  same  conclusion  that  would  have  been  required  of 
the  court  under  the  facts  proved. 

Meridian,  etc,,  Fire  Ins.  Co.  v.  DeffendoU,  501, 506  (1). 

88.  Overriding  Motion  to  Make  Complaint  More  Specific. — In  an 
action  against  an  insurance  company  to  recover  premiums  paid 
to  it  by  plaintiff,  it  was  not  reversible  errpr  to  overrule  a  mo- 
tion to  make  the  first  paragraph  of  complaint  more  specific, 
even  though  the  ruling  was  technically  erroneous,  where  de- 
fendant fails  to  show  that  it  was  misled  as  to  the  nature  of 
the  demand  in  suit,  or  that  it  was  prevented  from  making  full' 
preparation  for  its  defense,  and  the  record  fails  to  disclose  that 
any  substantial  rights  of  defendant  were  probably  affected  by 
such  ruling. 

Western  Life  Indemnity  Co.  v.  Lindsay,  122, 126  (2) . 

89.  Overruling  Demurrer  to  Complaint. — In  an  employe's  action 
against  the  master  to  recover  a  bonus,  error,  if  any,  m  overrul- 
ing a  demurrer  to  the  complaint  on  the  ground  that  the  amount 
of  the  bonus  was  not  alleg^  with  sufficient  certainty  was  harm- 
less, where  the  special  findings  show  a  clear  right  of  recovery, 
and  that  the  conclusions  of  law  are  correct. 

0(rton  and  Steinbrenner  Co.  v.  Miltonberger,  462, 464  (2) . 

90.  Overruling  Motion  to  Strike  Owi. — Even  though  words  in  a 
complaint  are  mere  surplusage,  overruling  a  motion  to  strike 
them  out  does  not  constitute  reversible  error. 

Outing  Kumfy-Kab  Co.  v.  Ivey,  286, 290  (5) . 

91.  Special  Findings. — Included  Conclusions  of  Law  Disregarded. 
— When  No  Reversal. — While  a  conclusion  of  law  erroneously 
included  in  a  special  finding  of  facts  will  be  disregarded  on 
appeal,  a  judgment  rendered  upon  such  finding  will  not  be  re- 
versed, where,  disregarding  the  conclusion,  enough  facts  remain 
to  support  the  judgment. 

Traders  Loan,  etc.,  Co.  v.  Butcher,  548, 550  (1) . 

(E)    Wahter  of  Erbor. 
See  also  43,  44. 

92.  Admission  of  Evidence. — ^In  an  action  for  personal  injuries, 
where  the  court  reporter  taking  the  evidence  at  a  prior  trial 
of  the  case  was  called  as  a  witness  in  an  attempt  to  rebut  de- 
fendant's testimony,  and  she  stated  that  her  recollection  of  the 
evidence  sought  to  be  adduced  was  so  vague  that  she  could  not 
recall  it  without  reference  to  her  notes,  def endwt  cannot  on  ap- 
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peal  complain  of  the  trial  court's  refusal  of  his  request  to 
have  the  reporter's  full  notes  read  as  the  best  evidence,  where 
subsequently  to  such  refusal  plaintiff  expressly  waived  all  ob- 
jection to  such  reading,  but  defendant  failed  to  take  advantage 
of  the  opportunity  to  introduce  the  full  notes  in  evidence. 

Blish  v.  Greer,  469, 475  (10). 

93.  Briefs. — Specifications  in  the  motion  for  new  trial  predicat- 
ing error  on  the  giving  of  instructions  are  waived  where  ap- 
pellant fails  to  mention  such  specifications  with  propositions  or 
points  in  its  brief. 

City  of  Indianapolis  V.  Moss,  Admr,,  129, 137  (13) . 

94.  Briefs. — Assignment  of  Error  Not  Mentioned  in  Errors  Re- 
lied on. — ^An  assignment  of  error  not  mentioned  in  appellant's 
brief  as  one  of  the  errors  relied  on  for  reversal,  is  waived. 

Baltinuxre,  etc.,  R.  Co.  v.  Mangus,  373, 376  (2) . 

95.  Briefs. — Failure  to  Present  Objections  to  Complaint'. — Where 
appellant  fails  to  present  in  his  brief  points  suggested  in  his 
memoranda  of  objections  accompanying  his  demurrer  to  the 
complaint,  such  points  are  waived. 

Gates,  Admr.,  v.  Fauvre,  382, 387  (1) . 

96.  Theory  of  Contributory  Negligence. — Briefs. — Railroads. — 
Any  question  of  a  showing  as  matter  of  law  of  contributory 
negligence  based  on  facts  found  by  the  jury  taken  in  connection 
with  the  undisputed  evidence  given  by  appellee  in  a  railroad 
crossing  accident  case,  upon  a  theory  not  presented  by  appel- 
lant's brief,  is  waived. 

Baltimore,  etc.,  R.  Co.  v.  Mangus,  373, 380, 381  (4). 

97.  Demurrer. — Memoranda^ — Pleading. — Objections  to  the  com- 
plaint not  presented  to  the  trial  court  by  memoranda  filed  with 
the  demurrer,  are  waived  on  appeaL 

Baltimore,  etc.,  R.  Co.  v.  Mangus,  373, 376  (1) . 

(F)     DlSCHETION  OF  TRIAL  CoURT. 

See  also  Judgment  6. 

98.  Overruling^  Motion  to  Make  Complaint  More  Specific. — Dis- 
cretion of  Trial  Court. — The  overruling  of  a  motion  to  make  a 
complaint  more  specific  is  so  largely  a  matter  of  discretion  with 
the  trial  court  that,  to  render  its  action  reversible  error,  the 
mover  must  show  that  he  was  in  some  way  injured  by  the 
ruling.  Western  Life  Indemnity  Co.  v.  Lindsay,  122, 126  (1) . 

IX.  Determination  and  DisposmoN  of  Cause 

See  also  32,  33,  63. 

99.  Review. — Affirman^ce. — Variance. — ^In  view  of  §400  Bums 
1914,  §391  R.  S.  1881,  providing  that  variance  between  plead- 
ing and  proof  shall  be  deemed  immaterial,  unless  it  misleads 
the  adverse  party  to  his  prejudice,  a  cause  will  not  be  reversed 
because  of  variance  between  a  pleading  for  a  recovery  on  a 
parol  contract  for  goods  sold  and  proof  of  special  written  con- 
tracts, where  it  appears  that  such  variance  did  not  mislead  de- 
fendant, and  that  the  merits  of  the  cause  were  fairly  tried. 

Randolph  v.  King,  68, 71  (2). 

100.  Judgwjent  on  Interrogatories. — Reversal. — Judgment  on 
Verdict.— In  view  of  §702  Bums  1914,  §660  R.  S.  1881,  provid- 
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ing  that,  when  a  judgment  is  reversed  in  whole  or  part,  the 
court  shall  remand  the  cause  with  instruction  to  grant  a  new 
trial  when  the  justice  of  the  case  demands  it,  and  ^70^  Bums 
1914,  §661  R.  S.  1881,  providing  that  the  court  shall  not  reverse 
the  proceedings  any  further  than  to  include  the  first  error, 
where  the  first  and  only  error  in  the  record  was  committed  in 
rendering  judgment  for  defendant  on  the  jury's  answers  to  in- 
terrogatories notwithstanding  the  general  verdict  for  plaintiff, 
on  reversal  judgment  for  plaintiff  should  be  entered  on  the 
general  verdict,  in  the  absence  of  error  warranting  the  trial 
court  in  granting  a  new  trial.  Craft  v.  Stone,  71, 78  (6). 

101.  Misconduct  of  Plaintiff, — Conditional  ReversdL — Trial. — 
Where  plaintiff  did  not  inform  the  court  that  a  part  of  his  de- 
mand had  been  paid,  and,  defendant  being  absent,  judgment  was 
rendered  for  the  whole  amount,  the  plaintiff's  failure  was  mis- 
conduct necessitating  his  payment  of  the  costs  of  appeal,  and  a 
reversal  in  case  he  does  not  enter  a  proper  remittitur. 

Dannhauer  v.  Kaylor,  524, 526  (3) . 

102.  Pleading. — Proof. — Vcvriance. — Where  an  inventor  of  an  ar^ 
tide  entered  into  the  employment  of  the  company  which  was  to 
manufacture  it  under  an  agreement  that  he  was  to  receive  a 
stipulated  salary  and  royalties,  and,  after  a  breach  of  the  con- 
tract by  the  company,  he  sued  only  for  wages,  proof  of  the  con- 
tract as  to  both  salary  and  royalties  did  not  constitute  a  fatal 
variance  between  allegation  and  proof. 

OtUing  Kumfy-Kab  Co.  V-  Ivey,  286, 292  (8) . 

APPURTENANCES— 

Meaning,  see  Easements  1. 

ARBITRATION  AND  AWARD— 

See  also  Counties  1. 

"Aiva/r<r\ — An  award  is  the  decision  s  '•  determination  of  arbi- 
trators to  whom  a  dispute  or  controversy  between  two  or  more 
persons  has  been  submitted  for  a  decision  and  determination 
out  of  court.      Frankfort,  etc.,  Ins.  Co.  v.  Conduitt,  584, 591  (3). 

ASSESSMENTS— 

Notice  of  received,  see  Insurance  19. 

ASSIGNMENT— 

See  Landlord  and  Tenant  5. 

ASSIGNMENT  OF  ERRORS— 

See  Appeal  30,  31,  94. 

ASSUMPTION  OF  FACTS— 

See  Trial  9,  10. 

ASSUMPTION  OF  RISK— 

See  Negligence  5. 
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ATTORNEY  AND  CLIENT— 

See  also  Judgment  1,  4,  5. 

1.  Associate  Cotunsel. — Acts  Bind  Party, — A  party  is  bound  by 
the  acts  of  an  attorney  not  employed  by  her  but  employed  by  her 
attorney  as  his  associate  counsel.     Panty  v.  Panty,  485, 487  (3) . 

2.  Collection  of  Claim. — Payment. — Acceptance  and  Indorsement 
of  Check  by  Attorney. — An  attorney  has  no  authority  to  receive 
a  check  as  payment  of  a  judgement  entrusted  to  him  for  collec- 
tion, nor  could  he  by  his  indorsement  impose  a  new  contractual 
liability  upon  his  client,  but  where  he  took  the  check  in  due 
course  of  his  employment,  he  had  implied  authority  to  make  a 
formal  indorsement  in  behalf  of  his  client  for  the  purpose  of 
making  collection  and  receiving  the  money,  and,  having  by  in- 
dorsement received  the  money  thereon,  he  effected  the  purpose 
for  which  he  had  been  employed,  and  the  receipt  by  the  attorney 
of  the  check  amounted  to  payment  of  the  judgment. 

Brown  v.  Gtrinves,  655, 658  (2) . 

3.  Collection  of  Claim^ — Settlement. — Authority  of  Attorney. — 
Statute.— Under  §1003  Bums  1914,  §968  R.  S.  1881,  an  attor- 
ney who  has  a  claim  for  collection  has  no  authority,  in  the  ab- 
sence of  special  authority,  to  accept  in  settlement  anything 
except  money,  and  cannot  accept  a  check. 

Brotun  V.  Grimes,  655, 657  (1). 
AUTOMOBILES— 

See  Municipal  Corporations  12-21;  Railroads  2;  Trial  4. 
Collisions  with  pedestrians,  see  also  Municipal  Corporations  6. 

BAILMENT— 

See  Warehousemen  2. 

BENEFITS— 

See  Trade  Unions  2. 

BILLS  AND  NOTES— 

See  also  Corporations  8;  Common  Law;  Evidence  1;  Intoxicai^ 
ING  Liquors  1;  Joint  Adventures  4;  Novation;  Payment; 
Tender. 

1.  Actions. — Complaint  Showing  Plaintiff  Bona  Fide  Purehaeer, 
— Failua-e  to  Deny  by  Answer, — It  is  permissible  in  an  action  on 
a  promissory  note  for  plaintiff  by  his  complaint  to  assume  the 
burden  of  showing  that  it  was  a  bona  fide  purchaser  for  value 
before  maturity  and,  where  this  has  been  done,  answers  of  fail- 
ure of  consideration  that  do  not  contain  a  denial  of  such  aver- 
ments in  the  complaint  are  insufficient. 

American  Bank,  etc.,  Co.  v.  Ragsdale,  367, 872  (8). 

2.  Bank  Check. — Action  to  Collect. — Complaint. — Construction, — 
Delivery  of  Check  as  Gift. — In  an  action  on  a  daim^against  a 
decedent's  estate  by  one  who  received  a  check  from  decedent  as 
trustee  for  another,  field  that  the  facts  alleged  show  that  the 
check  was  delivered  as  a  gift. 

Zehner,  Trustee,  v.  Zehner^s  Estate,  384, 835  (1). 

8.  Execution. — Joint  Adventures. — Principal  and  Agent. — Where 
two  out  of  four  joint  adventurers  sigfn  with  and  entrust  to 
another  of  the  four  persons  a  set  of  renewal  promissory  notes, 
with  instructions  to  secure  the  signature  of  0ie  fourth  b^ore 
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making:  delivery  to  the  payees,  tiiey  make  such  person  so  en- 
trusted their  agent,  and,  as  between  themselves  and  the  payees, 
are  bound  by  his  subsequent  act  in  making  the  delivery  without 
the  fourth  signature  in  violation  of  his  instructions  where  there 
is  no  evidence  tending  to  show  any  knowledge  by  or  notice  to 
the  payees  of  such  instructions  or  ^e  violation  thereof. 

Gates,  Admr.,  v.  Fauvre,  382, 394, 398  (6) . 

4.  'Negotiability. — Consent  by  Surety,  Endorser  or  Guaarantor  to 
Extmsian, — A  provision  in  a  promissory  note  that  any  person 
sig^ning  or  writing  his  name  thereon  as  surety,  endorser  or 
guarantor  by  so  doing  expressly  consents  that  the  time  of  pay* 
ment  may  be  extended  from  time  to  time  without  any  rights 
being  released  or  waived,  does  not  render  the  same  nonnegfo- 
tiable  under  the  law  in  force  prior  to  the  enactment  of  the 
Negotiable  Instruments  Act  (§9089a  Bums  1914,  Acts  1913  p. 
120) .  American,  Bank,  etc.,  Co.  V.  RagsdaU,  367, 370  (2) . 

6.  Negotiability. — Place  of  Payment. — WhaJt  Law  Detemdnes. — 
The  negotiability  of  a  promissory  note  payable  at  a  bank  in 
another  state  is  determined  by  the  laws  of  that  state. 

Gates,  Admr.,  v.  Fauvre,  382, 400  (14) . 

6.  Promissory  Note. — Action  by  Bona  Fide  Holder. — Defenses. — 
Fraud. — Answer.— Sujflciency. — In  an  action  on  a  promissory 
note,  where  plaintiff  alleged  that  the  note  was  assigned  and 
transferred  to  it  for  value  in  due  course  of  business  and  before 
maturity,  an  answer  averring  fraud  but  failing  to  deny  the 
transfer  of  the  note  in  due  course,  was  insufficient,  since,  in  view 
of  §§9089zl,  9089d2,  9089e2  Bums  1914,  Acts  1913  p.  120,  fraud- 
ulent representations  in  procuring  the  execution  of  a  note  do 
not  constitute  a  defense  to  an  action  thereon  by  a  bona  fide 
purchaser.  Lapp  v.  Merchants  Nat.  Bank,  527, 529, 530  (2) . 

7.  Promissory  Note. — **Bona  Fide  Holder''. — Defenses. — Statutes. 
— Where  payee  for  value  received,  in  due  course  of  business, 
and  before  the  maturity  of  a  note,  assigned  and  transferred  it 
to  plaintiff,  such  facts  sufficiently  show  that  plaintiff  had  no 
notice  of  any  infirmity  in  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  it,  and  that  it  purchased  the  note  in 
good  faith  for  value,  and  such  holder,  in  view  of  §§9089zl, 
9089d2,  9089e2  Bums  1914,  Acts  1913  p.  120,  holds  the  note 
free  from  defenses  available  to  prior  parties  among  themselves. 

Lapp  V.  Merchants  Nat.  Bank,  527, 529  (1 ) . 

8.  Promissory  Note. — Execution  by  Corporation's  Directors. — 
Individual  Liability. — ^Nothwitiistanding  §90.89t  Bums  1914, 
Acts  1913  p.  120,  providing  that,  where  an  instrument  contains 
or  a  person  adds  to  a  signature  words  indicating  that  he  si^ns 
for  or  on  behalf  of  the  principal,  or  in  a  representative  capacity, 
he  is  not  liable  on  the  instrument  if  he  is  duly  president,  and 
tiien  by  each  member  of  the  board  of  directors  as  indorsers  with- 
out their  official  capacity  being  indicated,  and  after  it  was  so 
signed  the  company's  secretary  wrote  the  word  "director"  after 
each  name,  and  subsequently  at  the  sugrgestion  of  the  broker 
negotiating  the  note  a  part  of  the  directors  added  their  indi- 
yi<nial  names,  the  note  was  executed  by  them  as  individuals,  and 
not  as  representatives  of  the  corporation. 

Flick  V.  Jordan,  814, 819  (8) . 

9.  Renewal  Note. — Release  of  Prior  Obligee. — Release. — ^Where 
payee  accepted  renewal  note  with  knowledge  of  the  omission  of 
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the  name  of  one  of  the  joint  obligees  on  the  old  note,  sur- 
rendered the  latter,  and  sued  on  the  renewal  note,  the  omitted 
person  was  thereby  released  from  liability  to  tihe  payee. 

Gates,  Admr.,  v.  Fauvre,  382, 398  (10) . 
BONDS— 

See  Counties  2-3;  Executors  and  Administrators  3,  4;  Guard- 
ian AND  Ward;  Indemnity;  Limitation  of  Action  2;  Of- 
ficers. 

BOUNDARIES— 

See  also  Appeal  72,  77. 

Agreement  on  Boundcury. — Estoppel — ^Where  adjoining  landown- 
ers, who  are  in  doubt  as  to  the  location  of  their  division  line, 
meet  and  establish  such  line  by  an  SLgreement,  and  thereafter 
make  substantial  improvements  with  reference  thereto,  and  oc- 
cupy adjacent  land  in  accordance  with  such  agreement,  they 
are  estopped  from  disputing  the  line  so  agreed  upon. 

Seaver  V.  Vonderahe,  631, 635  (3) . 

BREACH— 

Of  warranties,  see  Insurance  9. 

BRIEFS— 

See  Appeal  82-44. 

BROKERS— 

1.  Independent  Contracts. — Vdlidity. — ^A  broker  may  iiot  make 
an  independent  contract  in  his  own  name. 

FoH  V.  Cummins,  18, 23  (1) . 

2.  Real  Estate. — Contract  for  ComnUssions.-^VoMdity. — Execw- 
tion  by  Nonresidents  in  a  City  Requiring  License. — Where  one 
nonresident  of  a  city  entered  into  a  contract  with  another  non- 
resident, a  real  estate  broker,  to  sell  his  farm  on  commission, 
he  cannot  avoid  paying  the  commission  because  tJie  broker  did 
not  have  the  license  required  by  an  ordinance  of  the  city,  al- 
though both  the  commission  contract  and  the  contract  of  sale 
were  executed  within  such  city. 

Peters  V.  Andrews,  578, 580  (2) . 

3.  ScUe  of  Real  Estate. — Contract  for  Convmission. — Sufficiency 
of  Description  of  Lot. — A  written  agn^ement  to  pay  a  commis- 
sion for  selling  "my  house  on  Matilda  Street''  contains  a  suffi- 
cient reference  to  the  real  estate  sold. 

Dannhauer  v.  Kaylor,  524. 525  (1). 
"BURDEN"— 

Construed  as  "duty.**    See  Appeal  82. 

•^BURDEN  OF  PROOF''— 

See  EviDENCB  3;  Vendor  and  Purchaser  3;  Wabehousbhen 
2,3. 

CARRIERS— 

1.    Carriage  of  Goods. — Loss  in  Transit. — "Act  of  God**. — An  act 

of  God  is  the  manifestation  of  a  superhuman  power  which 

breaks  the  chain  of  causation  in  the  realm  of  human  activity. 

Chicago,  etc.,  R.  Co.  v.  Schaff  Bros.  Co.,  227, 230  (1)  • 
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2.  Carriage  of  Goods. — Loss  in  Transit — Act  of  God. — Proxi- 
mate Cause. — Where  plaintiff  shipped  a  piano  to  a  point  163 
miles  distant,  and  fifteen  days  later,  while  the  car  in  which 
it  was  being  transported  was  standing  in  a  freight  yard  in  an 
intermediate  city,  it  was  damaged  by  a  flood,  the  carrier  was 
not  liable,  since  the  delay  in  shipping  was  not  the  proximate 
cause  of  the  damage,  it  being  a  mere  accidental  coincidence  that 
the  piano  arrived  at  such  freight  yard  at  the  same  time  as  the 
flood.  Chicago,  etc.^  R.  Co.  V,  Schajf  Bros.  Co.,  227, 230  (2) . 

3.  Carriage  of  Passengers. — Personal  Injwries. — Negligence. — 
Evidence, — ^In  an  action  for  personal  mjuries  sustained  by 
plaintiff  when  she  was  thrown  from  one  of  defendant  traction 
company's  cars  which  suddenly  started  without  warning  as  she 
was  about  to  alight,  plaintiff  was  not  bound  to  prove  by  direct 
and  positive  evidence  the  true  cause  of  the  starting  of  the  car 
in  order  to  make  out  a  prima  fade  case  of  negligence,  even 
though  the  complaint  alleged  that  it  was  due  to  defendant's 
negligence  in  having  the  car  equipped  with  a  defective  brake 
and  in  permitting  it  to  be  operated  by  an  incompetent  and  care- 
less motorman. 

Indianapolis  Traction,  etc.,  Co.  v.  Thornburg,  642, 652  (13) . 

4.  Carriage  of  Passengers. — Personal  Injuries, — Presumption  of 
Negligence. — Generally,  when  a  passenger  is  injured  by  reason 
of  the  machinery  and  appliance  used  by  the  common  carrier, 
which  are  wholly  under  its  control,  negligence  on  the  part  of  the 
carrier  will  be  presumed. 

Indianapolis  Traction,  etc,  Co.  v.  Tlwmburg,  642, 651  (12) . 

5.  Ccurriage  of  Passengers, — Street  Cars. — Personal  Injuries. — 
Action. — Instructions, — Competency  of  Motorman. — ^In  a  pas- 
senger's action  for  injuries  sustained  when  thrown  from  a  mov- 
ing street  car,  in  which  it  was  charged  that  defendant  company 
permitted  its  car  to  be  operated  by  an  incompetent  motorman, 
an  instruction  that  the  sudden  starting  of  a  car  from  which 
a  passeng^er  is  about  to  alight  may  be  considered  in  determining 
whether  the  car  was  being  operated  by  an  incompetent  motor- 
man  is  not  objectionable  on  the  ground  that  an  act  of  negligence 
on  the  part  of  the  motorman  would  not  tend  to  prove  that  he 
was  incomjpetent. 

Indianapolis  Traction,  etc.,  Co.  y.  Thornburg,  642, 649  (7) . 

CASES— 

Cited,  see  p.  vii. 

Distinguished,  see  Abatement  and  Revival;  Municipal  Ck)BFO- 
RATiONS  1 ;  Names. 

Effect  of  prior  appeal,  see  Appeal  1. 

Reported,  see  p.  iii. 

CERTIORARI— 

See  Appeal  25. 

CHATTEL  MORTGAGES— 

1.  Finding  Tender  or  Waiver, — Evidence, — Sufficiency, — In  an 
action  in  replevin  to  recover  possession  of  personal  property 
subject  to  a  chattel  mortgage,  evidence  held  to  warrant  a  find- 
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ing  that  tiie  mortgagor  tendered  the  amount  due,  or  that  tender 
was  waived.  Doering  v.  Schnetder,  294, 295  (1) . 

2.  Mortgctge^s  Election  to  Treat  Obligation  as  Dtie. — Tender 
Before  Maturity. — Sufficiency, — ^Where  a  chattel  mortgagee, 
pursuant  to  a  provision  in  the  note,  declared  the  note  due  and 
demanded  possession  of  the  mortgaged  chattels,  a  tender  of  the 
amount  due,  though  made  prior  to  the  date  of  the  maturity  of 
the  note,  was  not  premature,  but  was  binding  and  effective, 
since,  by  declaring  tiie  debt  due  before  the  maturity  of  the  note, 
the  mortgagee  conferred  on  the  mortgagor  the  right  to  pay  the 
same  and  keep  his  property. 

Doering  v.  Schneider,  294, 298  (4) . 

3.  Priority, — A  chattel  mortgage  recorded  in  the  county  where 
the  mortgagor  resides  is  by  virtue  of  §7472  Bums  1914,  §4913 
R.  S.  1881,  senior  to  another  executed  and  recorded  in  another 
county  prior  to  its  execution.  Simmerman  v.  Greene^  299. 

4.  Tender, — Refusal, — Renewal, — In  an  action  in  replevin  to  re- 
cover possession  of  personal  property  subject  to  a  dbattel  mort- 
gage, where  defendant  tendered  to  plaintiff  the  amount  he 
daimed  to  be  due,  but  the  tender  was  refused  on  the  ground 
of  the  insufficiency  of  the  amount,  it  was  not  necessary  for  de- 
fendant to  protect  his  rights  to  renew  his  tender  on  the  occasion 
of  plaintifrs  subsequent  demands,  payment  into  court  being 
sufficient.  Doering  v.  Schneider,  294, 297  (3) . 

CHECKS^ 

See  Bills  and  Notes  2 ;  Gifts. 

crriES— 

See  Municipal  Cobforations. 

Failure  to  use  streets,  abandonment,  see  Dedication  2. 

Minutes  of  council,  interpretations,  see  also  Trial  2. 

CIVIL  RIGHTS— 

1.  "Eating-hou8e'\ — StaJbute, — ^A  candy  kitchen  and  ice  cream 
parlor,  having  tables  at  which  patrons  could  be  served,  is  not 
an  ''eating-house"  within  the  meaning  of  the  Civil  Rights  Act 
(§3863  et  sea.  Bums  1914,  Acts  1885  p.  76),  according  aU  per- 
sons full  and  equal  enjoyment  of  the  accommodations  of  eatmg- 
houses,  restaurants,  etc.,  an  eating-house  being  a  place  where 
customers  may  go  and  be  served  with  meals. 

Chochos  V.  Burden,  242, 243, 245  (1). 

2.  Penal  Statute. — Street  Construction, — The  Civil  Rights  Act 
(§3863  et  seq.  Bums  1914,  Acts  1885  p.  76),  which  subjects  per- 
sons violating  its  provisions  to  a  civil  liability  on  complaint  of 
the  person  agg^eved,  and  to  a  fine  or  imprisonment,  is  highly 
penal,  and  is  to  be  strictly  construed. 

Chochos  v.  Burden,  242, 245  (2) . 

COLLATERAL  ATTACK— 

See  Divorce  1 ;  Judgment  1. 
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COMMON  LAW— 

See  also  Deeds  1,  9;  Evidence  1. 

Duty  to  fence  tracks,  see  also  Railroads  5. 

Law  Merchant, — Bills  and  Notes, — The  law  merchant  is  part  of 
the  common  law,  and  governs  bills  of  exchange,  but  did  not,  at 
common  law,  apply  to  promissory  notes. 

Gates,  Admr.,  v.  Ftmvre,  382, 400  (16). 

COMPENSATION— 

Workmen's,  see  Master  and  Servant. 

CONCLUSIVENESS— 

See  MASirat  and  Servant  4;  Taxation  5. 

CONSTITUTIONAL  LAW— 

Legislative  Powers. — Encroachment  on  Judicia/ry, — Rules  of 
Couri.— Section  6916  Burns'  Supp.  1918,  Acts  1917  p.  523,  in 
so  far  as  it  undertakes  to  say  what  shall  be  a  sufficient  brief, 
and  when  defects  therein  shall  be  pointed  out  by  appellee,  is 
unconstitutional.  Booth  V.  Woods,  65, 68  (2) . 

COMPLAINT— 

See  Pleading. 

Sufficiency,  assignment  of  errors,  see  also  Appeal. 

CONTINUANCE— 

Application  on  Ground  of  Absent  Witness,-  Subject  of  Testimony 
Determined  in  Another  Action, — Hcurmless  Error, — Where  in  an 
action  to  recover  commission  an  application  for  continuance  was 
based  on  the  absence  of  a  witness  who  if  present  would  testify 
on  the  question  of  whether  a  sale  was  consummated,  and  where 
such  question  was  litigated  by  the  party  in  another  action,  and 
therein  finally  determined  against  her,  no  available  error  exists 
in  the  refusal  of  the  continuance,  especially  in  view  of  the  fact 
that  she  had  had  several  continuances,  in  the  applications  for 
which  she  claimed  no  other  defense,  and  in  one  of  which  she 
specifically  referred  to  said  other  action  as  being  one  in  which 
her  liability  would  be  determined. 

DannhoAier  v.  Kaylor,  524, 525  (2) . 

CONTRACTS— 

See  also  Brokers  1-3;  Corporations  2,  7;  Evidence  8;  Frauds, 
Statute  of  2;  Indemnity  1;  Insurance;  Joint  Adventures  2; 
Municipal  Corporations  3-5;  Principal  and  Agent  2;  Re- 
lease 2;  Sales  1-3;  Specific  Performance;  Warehousemen 
1,  3;  Work  and  Labor  1. 

1.  Rescission, — Pcurtial  Rescission, — Severable  or  Divisible .  Con- 
tracts,— Unless  a  contract  is  clearly  divisible  or  separable,  there 
can  be  no  partial  rescission  thereof,  and,  when  legal  grounds  to 
cancel  exist,  must  be  rescinded  in  toto  or  not  at  all,  but  when  a 
contract  is  divisible  into  a  nimiber  of  independent  elements  or 
transactions,  and  good  cause  for  rescission  exists  as  to  one 
part,  it  may  be  rescinded,  and  the  rest  of  the  contract  affirmed. 

Thompson  v.  Fesler,  80,  90  (3) . 

2.  Evidence, — Sufficiency, — Evidence  held  sufficient  to  show  that 
plaintiff  highway  contractor  had  accepted  defendant  receiver's 

VOL-.  74 — da 
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offer  to  build  a  switch,  and  that  defendant  knew  that  plaintiff 
had  accepted  and  acted  upon  such  offer. 

Ros8,  Rec.f  V.  Andrews,  481, 483  (2) . 

3.  Origin  of  Offer. — Vaaiance. — The  fact  that  the  complaint  al- 
leges that  the  contractual  offer  involved  was  made  by  plaintiff 
when  the  fact  as  found  by  the  court  is  that  the  offer  was  made 
by  defendant,  is  not  such  a  variance  as  to  prevent  a  recovery. 

Ross,  Ree.,  v.  Andrews,  481, 483  (1). 

4.  Written, — Merger  of  Verbal  Representation's, — Modification  by 
Contemporaneous  Agreements, — Where  parties  to  an  agreement 
enter  into  a  written  contract  all  verbal  representations  are 
merged  therein,  and  the  contract  cannot  be  changed  or  modified 
by  contemporaneous  agreements  or  representations. 

Glazexr  v.  Hook,  497, 500  (2) . 

6.  Divisibility, — Construction, — Intent  of  Parties, — Test. — The 
usual  test  of  the  severability  of  a  contract  is  the  entirety  or 
divisibility  of  the  consideration,  and  the  intention  of  the  parties, 
gathered  from  the  terms  and  provisions  of  the  contract,  will 
control,  the  test  chiefly  relied  on  being  whether  the  parties  have 
apportioned  the  consideration  on  the  one  side  to  the  different 
covenants  on  the  other.  Thompson  v.  Fesler,  80,  91  (4) . 

CONTRIBUTION— 

See  Joint  Adventures. 

CONTRIBUTORY  NEGLIGENCE— 

See  Appeal  64;  Negugence  3;  Railroads  2,  3, 10, 11. 

CORPORATIONS— 

See  also  Municipal  Corporations;  Taxation  1. 
Directors  executing  notes,  see  Bills  and  Notes  8. 

1.  Actions  Against, — Change  of  Judge, — Requisites  as  to  Affiant. 
— Venue. — An  application  for  change  of  judge  supported  by  the 
affidavit  of  the  claims  attorney  for  a  corporation  is  insufficient 
under  §422  Bums  1914,  §412  R.  S.  1881,  where  it  does  not  ap- 
pear that  affiant  was  an  executive  or  administrative  officer,  sudi 
as  president,  vice-president,  secretary  or  treasurer,  or  bore  any 
relation  to  the  corporation  other  than  as  stated. 

Southern  Surety  Co.  v.  Kinney,  205, 219  (8) . 

2.  Contract  of  Emptoyment  Made  Before  Incorporation. — Ratifi- 
cation.— ^Where  a  partnership  which  had  planned  to  incorporate 
employed  plaintiif ,  and  one  partner  knew  of  negotiations  whidi 
the  other  was  conducting  with  plaintiff  to  hire  for  the  corpora- 
tion and  the  officers  and  board  of  directors,  which  consisted  of 
the  partners  and  the  other  stockholders,  permitted  plaintiff  to 
remain  in  his  position  after  the  incorporation  of  the  company, 
and  accepted  his  services,  his  contract  of  employment  was  rati- 
fied by  the  corporation. 

Outing  Kumfy-Kab  Co.  v.  Ivey,  286, 291  (7) . 

3.  Conversion  of  Assets  by  Directors, — Personal  Liability, — Offi- 
cers and  directors  in  exclusive  control  of  a  debtor  corporation, 
and  who  are  charged  with  the  preservation  of  its  assets  for 
the  use  of  those  entitled  thereto,  cannot  convert  such  assets, 
even  though  they  do  so  in  a  manner  technically  under  form  of 
law.  Zaring  v.  Kelly,  68L  583  (2) . 
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4.  Direetara, — Fiduciary  Relation  to  Company, — ^The  fiduciary 
relation  of  the  directors  to  their  company  is  such  that  each  has 
the  burden  of  showing  that  he  acted  in  good  faith  with  the  com- 
pany,  and  those  connected  with  its  affairs. 

Zaring  v.  Kelly,  581, 683  (1) . 

6.  Directors. — Powers, — ^The  direcors  of  a  corporation  are  wholly 
without  authority  to  act  in  a  representative  capacity  except  as 
a  board  of  directors.  Flick  V.  Jordan,  314, 319  (2) . 

6.  Directors, — Power  to  Bind  Company, — A  director  of  a  corpo- 
ration acting  singly  as  such,  has  no  authority  to  bind  his  com* 
pany.  Flick  v.  Jordan,  314, 320  (5 ) . 

7.  Partnership, — Estoppel, — ^Though  a  corporation  may  not  enter 
into  a  contract  of  partnership  unless  by  its  charter  expressly 
authorized  so  to  do,  yet,  if  it  has  dealt  as  a  partner  it  is  es- 
topped  to  deny  its  liability  as  such,  in  an  action  against  it  by 
a  third  person  on  a  contract  made  in  furtherance  of  the  objects 
for  which  the  corporation  was  created. 

Traders  Loan,  etc,  Co,  v.  Butcher,  548, 550  (2) . 

8.  Promissory  Notes, — Signatures, — Sufficiency, — The  name  of  a 
corporation  signed  to  a  note  by  the  president  is  sufficient  to  bind 
the  company,  and  such  signature  is  complete  without  the  in- 
dorsement  of  the  coknpany's  directors. 

Flick  V.  Jordan,  314, 317  (1) . 
COUNTIEr 


See  also  Idemnity  3;  Limitation  of  Action  2;  Officers  4,  5; 
Taxation  4,  5. 

1.  Claims, — Appeals, — Reference  to  Engineers, — Highwojys, — A 
written  agreement  of  the  parties  to  an  action  on  a  claim  for 
highway  construction,  defended  by  a  taxpayer,  designating 
engineers  to  find  the  facts,  the  court  being  authorized  to  enter 
judgment  accordingly,  is  not  one  of  arbitration,  either  statutory 
or  common-law,  but  one  of  reference  for  the  finding  of  facts. 

Seat  V.  Phil  WHk  and  Co,,  56, 61  (1) . 

2.  Officers, — Deputies, — Bond  Mandatory, — Words  and  Phirases, 
— **May** — The  authority  to  the  county  treasurer  to  take  bond 
and  surety  from  his  deputy  by  §9478  Bums  1914,  §5914  R.  S. 
1881,  is  not  necessarily  permissive  rather  than  mandatory,  as 
the  word  "may"  will  be  construed  to  mean  "shall"  where  nec- 
essary to  protect  the  rights  of  third  persons  or  the  public. 

Southern  Surety  Co,  V.  Kinney,  205, 216  (5) . 

8.  Officers, — Deputies, — Bonds, — Deputy  County  Treasurer. — 
The  bond  of  a  deputy  county  treasurer  given  in  pursuance  of 
§9478  Bums  1914,  §5914  R.  S.  1881,  is  an  official  bond. 

Southern  Surety  Co,  v.  Kinney,  205, 213, 217  (2) . 

4.  OffiAsers, — Deputies, — Deputy  County  Treasurer4 — A  deputy 
county  treasurer  is  a  public  officer  under  §§9150,  9159,  9160 
Bums  1914,  §§5568,  5569,  5578  R.  S.  1881. 

Southern  Surety  Co.  v.  Kinney,  205, 212  (1 ) . 

CX)URTS— 

See  also  Appeal;  Infants;  Process. 

Contempt,  land  owners  relief,  see  also  Drains. 

Rights  of  members  to  resort  to  courts  when  property  rights  in- 
volved, see  also  Trade  Unions  3. 

Province  of  courts  and  jury,  see  also  Trial  2. 
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CX)URT&~<}oatinaed. 

1.  CriminaL — Jurisdietion, — Criminal  Prosecutions^ — ^A  criminal 
court  has  no  jurisdiction  in  a  criminal  prosecution  and  cannot 
enter  upon  a  trial  until  the  prosecution  has  been  commenced 
and  pei^ected  in  a  lawful  and  proper  manner  by  the  filing  of 
an  accusation  either  in  the  form  of  an  indictment  or  affidavit. 

Pease  v.  State,  572, 575  (3) . 

2.  Jurisdiction. — Drains. — Injunction. — ^Where  proceedings  to 
which  plaintiff  was  a  party,  were  pending  in  the  circuit  court, 
wherein  a  drain  and  terminus  had  been  established  and  ordered 
constructed,  under  the  supervision  of  a  drainage  commissioner, 
and  a  contract  awarded  therefor,  courts  of  equal  rank  have  no 
jurisdiction  to  enjoin  such  construction  where  the  court  in  which 
the  drainage  proceeding  was  pending  had  ample  power  to  af- 
ford all  the  relief  to  wMch  plaintiff  was  entitled. 

Pittsburgh,  etc.,  R.  Co.  v.  Williamson,  106, 110  (3). 

3.  Jurisdiction. — Elements. — ^The  word  "jurisdiction"  is  some- 
times used  in  a  general  sense,  in  which  it  signifies  the  abstract 
right  of  a  tribunal  to  exercise  its  power  in  causes  of  a  certain 
class,  and  is  sometimes  used  in  the  particular  sense,  in  which  it 
relates  to  the  right  of  the  tribunal  to  exercise  its  power  with 
respect  to  a  particular  matter,  general  jurisdiction  being  con- 
ferred by  constitution  or  statutes,  and  particular  jurisdiction 
by  instituting  an  action  in  a  lawful  and  proper  manner. 

Pease  v.  State,  572, 574  (1) . 

4.  Jurisdiction. — How  Conferred. — The  jurisdiction  of  the  courts 
is  in  reality  a  power  inherent  in  the  state,  and  is  conferred  on 
the  courts  either  directly  by  the  people  through  their  Con- 
stitution, or  indirectly  through  the  legislature  by  laws  duly 
enacted.  Pease  v.  State,  672, 577  (7) . 

COVENANTS— 

See  also  Deeds  8. 

Words  Creating. — Construction. — In  order  to  -construe  words  as 
a  covenant,  it  is  not  necessary  that  they  shall  be  precise,  or  in 
any  particular  form.        Sheets  v.  Vandalia  R.  Co.,  597, 605  (8). 

CRIMINAL  LAW— 

See  also  Courts  1. 

Jurisdiction  of  Court. — Atta^sking  After  Judgment. — The  failure 
of  accused  to  object  to  the  prosecution  on  the  ground  that  the 
court  did  not  have  jurisdiction,  because  the  action  had  not  been 
instituted  in  the  manner  prescribed  by  statute,  did  not  estop 
him  raising  the  question  of  jurisdiction  after  the  rendition  of 
judgment,  since  that  question  is  a  matter  between  the  legisla- 
ture and  the  court  and  not  between  the  parties. 

Pease  v.  State,  572, 577  (6). 

CROSS-EXAMINATION— 

See  Appeal  66;  Evidence  4. 

CROSSING— 

See  Railroads  2-4;  Street  Railroads  1,  2. 

By  pedestrians  between  intersections,  see  Municipal  Corfora«> 
TIONS  6,  7. 
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DAMAGES— 

See  also  CABBiEas  2-6;  Insurance  21;  JuDGHfENT  10;  Physicxans 

AND  SUBGBONS  2,  3;  RAILROADS  3;  TRIAL  12. 

1.  Caieulation  by  Jury. — Electricity. — In  an  action  to  recover 
overcharge  caused  by  a  defective  meter,  where  the  amount  of 
light  used  per  montii  was  substantially  the  same  during  the 
periods  involved  before  and  after  the  installation  of  a  correct 
meter  and  where  the  biUs  for  current  showed  that  the  defective 
meter  had  registered  at  about  the  same  rate  at  all  times,  the 
jury  was  authorized  to  calculate  the  difference  between  the 
average  monthly  charges  before  and  after  the  installation  of 
the  correct  meter  in  determining  the  amount  of  the  verdict. 

Spencer  Light,  etc,  Co,  v.  Bocurd,  etc,,  199, 200  (1) . 

2.  ^  Excessive  Damages. — ^In  an  action  for  personal  injuries,  where 
it  was  shown  that  plaintiff's  injuries  consisted  of  cuts  about 
the  head  and  face,  a  broken  nose,  bruises  on  various  parts  of 
the  body,  three  broken  teeth  and  severe  injuries  to  tiie  back 
and  neck,  a  verdict  for  $2,909  is  not  excessive. 

Indianapolis  Traction,  etc,  Co.  v.  Thomburg,  642, 654  (16) . 

3.  Special  Damages. — Necessity  of  P^ocltn^.— Special  damages 
cannot  be  recovered  in  the  absence  of  proper  averments  in  the 
complaint,  so  that  where  the  complaint,  in  an  action  for  per- 
sonal injuries  alleged  special  damages  in  the  loss  of  plaintiff's 
vocation  as  school  teacher,  it  was  error  to  admit  testimony  that 
plaintiff  was  prevented  from  earning  money  as  a  singer. 

Blish V.  Greer,  469, 474  (4) . 
DAMNUM  ABSQUE  INJURIA— 

See  Nuisance. 

DECEDENTS'  ESTATE— 

Claims  against,  see  Executors  and  Administrators  1, 2 ;  Frauds, 
Statute  of  1;  Gifts. 

DEDICATION— 

1.  Ownership  of  Fee. — ^The  fee  of  realty  dedicated  to  public  use 
remains  in  the  dedicator. 

Clcurk,  Adinx.,  v.  City  of  Huntington,  437, 449  (9) . 

2.  StreetS4 — Ahandonmeinl. — Fmlure  of  City  to  Use. — The  failure 
of  a  city  to  use  or  improve  a  public  street  for  a  period  of 
thirty-eig^t  years,  held  not  to  constitute  an  abandonment  of  the 
dedication.  McCa/rty  v.  City  of  Frankfort,  551, 557  (2) . 

8.  Streets. — Dedication  Without  Acceptance. — ^Where  an  addition 
to  a  city  or  town  is  platted  and  laid  out  by  a  private  person, 
or  as  a  private  enterprise,  there  must  be  an  acceptance  of  the 
platted  streets,  as  indicated  on  the  plat,  by  the  public,  or  by 
the  proper  town  or  city  authorities,  to  constitute  a  dedication, 
but  sndi  rule  does  not  apply  to  streets  within  towns  laid  out 
pursuant  to  statutory  authority. 

McCarty  v.  City  of  Frankfort,  551, 555  (1) . 

DEEDS— 

See  also  Insurance  6;  Railroads  1. 

In  escrow,  see  also  Escrow. 

1.  Breach  of  Conditions. — Application  of  the  Common  Law. — ^The 
tendency  of  the  courts  is  to  moderate  the  rigors  of  the  common 
law,  in  respect  to  the  breach  of  conditions,  upon  the  principle 
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that  the  courts  ought  to  relieve  against  all  forfeitures  and  pen- 
alties where  compensation  can  be  had. 

Sheets  v.  VandaXia  R.  Co.,  597, 603  (4) . 

2.  ConditioTis. — Creation. — Words  Used  Must  Show  Intention.-^ 
A  condition  in  a  deed  may  be  created  by  any  words  which  show 
a  clear  and  unmistakable  intention  on  the  grantor's  part  to 
create  an  estate  on  condition,  regard  being  had  to  the  whole  of 
the  deed  in  which  they  occur,  but  the  word  ''condition"  need 
not  necessarily  be  used,  but  words  importing  a  condition  must 
be  employed  or  plainly  inferred  from  the  instrument  and  the 
existing  facts.  Sheets  v.  Vandalia  R.  Co.,  597, 603  (6) . 

3.  Conditiorud  Estates. — Conditional  estates  are  either  estates 
upon  condition  in  deed  or  upon  condition  in  law,  the  simplest 
form  of  an  estate  upon  condition  in  a  deed  being  where  a 
grantor  invests  another  in  fee  reserving  to  himself  and  his 
heirs  a  certain  rent  on  condition  that  if  the  rent  be  not  paid 
he  or  his  heirs  may  lawfully  re-enter. 

Sheets  v.  Vandalia  R.  Co.,  597, 601  (1) . 

4.  Conditional  Estates. — Conveyance  for  Specific  Purpose. — The 
rule  that  a  deed  made  in  express  terms  for  a  specific  purpose, 
or  in  consideration  of  an  act  to  be  done  or  service  rendered,  will 
be  interpreted  as  creating  a  condition  is  an  exception  to  the 
general  rule,  and  is  confined  to  cases  where  the  subject-matter 
of  the  grant  is  in  its  nature  executory,  as  an  annuity  to  be  paid 
for  in  services  to  be  rendered,  or  a  right  or  privilege  to  be 
enjoyed,  in  which  cases,  if  the  grantee  fails  to  perform  the 
service,  or  the  enjoyment  of  the  right  or  privilege,  which  was 
the  consideration  of  the  deed,  is  denied,  the  grantor  wiU  be  re- 
lieved from  the  further  execution  of  the  grant. 

Sheets  v.  Vandalia  R.  Co.,  597, 602  (3) . 

5.  Conditions  Svhsequent.— 'Breach. — Grantor's  Right  to  -Re- 
enter.— The  intention  to  create  a  condition  subseauent  is  most 
clearly  and  positively  shown  by  a  stipulation  in  the  deed  that, 
upon  failure  to  perform  a  certain  provision  therein  contained, 
the  deed  shall  become  void,  or  the  estate  shall  be  forfeited,  and 
upon  such  a  stipulation  or  other  language  clearly  indicating 
such  an  intention,  the  breach  of  the  condition  gives  the  grantor 
a  right  to  terminate  the  estate  by  re-entry  after  breach. 

Sheets  v.  Vandalia  R.  Co.,  597, 615  (10) . 

6.  Condition  Subsequent. — Construction. — ^A  condition  subse- 
quent, having  the  effect  in  case  of  a  breach  to  defeat  estates 
already  vested,  is  not  favored  in  law,  and  hence  always  receives 
a  strict  construction,  and  will  not  be  raised  by  implication  from 
a  mere  declaration  in  the  deed  that  the  grant  is  made  for  a 
special  and  particular  purpose  imless  coupled  with  words  ap- 
propriate to  make  such  a  condition,  and  in  doubtful  cases  the 
courts  are  disposed  to  construe  language  as  creating  a  trust  or 
covenant  rather  than  a  condition. 

Sheets  Y.  Vandalia  R.  Co.,  597, 603  (7). 

7.  Construction. — Condition  Subsequent. — Creation. — A  condition 
subsequent  that  will  defeat  an  estate  created  by  a  deed  must  be 
fairly  expressed  in  the  deed  itself,  and  the  words  used  must 
create  the  condition,  as  the  court  will  not  supply  it  if  the  parties 
fail  to  express  it  Sheets  v.  Vandalia  R.  Co.,  597, 603  (5). 

8.  Covenants. — Conditions  Subsequent. — How  Determined. — ^In 
determining  whether  a  clause  in  a  deed  was  intended  as  a  con- 
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dition  or  only  as  a  covenant,  the  coart  will  look  first  to  tiie 
language  used  to  express  the  intent,  and  if  it  is  clear  and  ex- 
plicit it  will  control,  but,  if  it  is  indefinite  and  ambiguous,  the 
court  may  then  consider  the  circumstances  under  whi(£  the  deed 
was  executed  and  the  conditions  surrounding  the  parties  which 
may  be  presumed  to  have  influenced  their  conduct  in  order  to 
ascertain  their  intention. 

Sheets  v.  VandcUia  R.  Co.,  697, 615  (9) . 

9.  Words  Creating  Estates  Conditional  Under  the  Common  Law. 
— ^Under  the  common  law  certain  words  of  themselves  make  an 
estate  conditional  as  where  a  deed  is  made  of  lands  ''upon  con- 
dition,'' or  "provided  always,"  or  "so  that"  the  grantee  do  some 
act,  in  which  case  the  grantee  takes  an  estate  upon  condition 
without  any  other  words  being  added,  because  these  words  in 
themselves  contain  a  condition  that  the  grantor  and  his  heirs 
may  re-enter  on  the  failure  of  the  grantee  to  perform  the  con- 
dition named  in  the  deed;  but  the  provision  that  "if  it  happen" 
that  a  thing  reserved  is  not  performed,  does  not  make  the  title 
to  lands  conditional  when  used  in  a  deed  from  an  individual. 

Sheets  V.  Vandalia  R.  Co.,  697, 601  (2) . 

DEFAULT— 

Absence  of  attorney,  see  Judgment  4, 5,  6. 

Of  county  officer,  commencement  of  time,  see  Limitation  of 
Actions. 

DEFENSES— 

See  Insurance  1,  2. 

DELIVERY— 

See  Escrows  1, 2;  Frauds,  Statute  of  1;  Insurance  1,  2, 13. 

DEMURRER— 

See  Appeal  3, 17,  81, 89,  97;  Insurance  11;  Pleading  6. 

DIRECTORS— 

See  Corporations  8-6,  8. 

DISCRETION- 
SCO  Appeal  98. 

DIVORCE— 

See  also  Process. 

1.  Judgm^ent, — Collateral  Attack. — A  decree  of  divorce  rendered 
with  jurisdiction  of  the  parties  is  not  subject  to  collateral 
attack.  Panty  V.  Panty,  485, 487  ( 1 ) . 

2.  Time  of  Trial—Statute  Forbidding  Trial  Within  Sixty  Days 
of  Filing  Held  Void-— Section  1072  Bums  1914,  Acts  1913  p.  76, 
providing  that  the  trial  of  no  suit  for  divorce  shall  be  heard 
within  sixty  days  of  the  filing  of  the  suit,  is  invalid  because 
it  seeks  to  amend  a  section  of  statute  which  had  theretofore 
been  repealed  by  implication.  Panty  v.  Panty,  485, 488  (5) . 
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DRAINS— 

See  also  Ck)URTS  2. 

m 

Proceedings  in  Circuit  Court. — Relief  to  Landowners, — Contempt, 
— The  contractors  constructing  a  catch-basin  in  a  ditch  proceed- 
ing in  the  circuit  court  were  under  the  direction  and  control  of 
that  court,  and  any  landowner  who  felt  aggrieved  might  there 
apply  for  relief,  and  as  §6147  Bums  1914,  Acts  1907  p.  508, 
provides  that  the  commissioner  appointed  to  construct  a  drain 
shall  be  under  the  control  and  direction  of  the  court  and  shall 
obey  such  directions,  a  remonstrant  could  have  had  the  con- 
tractors and  commissioner  cited  for  contempt  for  disobeying 
the  order  of  the  court  for  the  construction  of  the  ditch. 

Pittsburgh,  etc.,  R.  Co.  v.  Williamson,  106, 110  (2). 

EASEMENTS— 

1.  Right  of  Way. — "Appurtenances^*, — Conveyance  of  Estate. — 
Effect. — The  term  "appurtenances"  includes  a  right  of  way  in- 
cident to  land  or  an  estate,  and  such  a  right  of  way  passes  as 
an  appurtenance  with  a  conveyance  of  the  estate',  even  though 
the  deed  does  not  in  terms  mention  or  convey  appurtenances. 

Wilson  V.  Glascock,  255, 262  (3) . 

2.  Roadwa/y  to  Public  Highway. — Purchase  of  Connecting  Land, 
— Where  a  roadway  across  defendant's  land  and  leading  to  the 
public  highway  was  an  appurtenance  to  the  tract  of  land  owned 
by  plaintiff,  the  fact  that  plaintiff  purchased  other  land  con- 
necting such  tract  with  a  public  highway  will  not  have  the  effect 
of  destroying  the  easement  over  and  across  the  land  owned  by 
defendant  Wilson  V.  Glascock,  256, 259.  (2) . 

8.  Use  of  Way  Appurtenant  to  Land. — Eviden^oe. — Sufficiency. — 
In  an  action  to  quiet  title  to  an  easement  in  a  roadway  across 
defendant's  land,  held  that,  under  the  facts  found,  the  roadway 
was  appurtenant  to  the  land  conveyed  to  plaintiff. 

TFtZson  V.  Glascock,  255, 264  (5). 

4.  Use  of  Wa/y  Appurtenant  to  Land. — Questions  of  Fact. — ^In  an 
action  to  quiet  title  to  an  easement  across  land  owned  bv  de- 
fendant, whether  the  right  to  use  a  roadway  across  defendant's 
land  was  appurtenant  to  plaintiff's  land  held  a  question  of  fact. 

Wilson  V.  Glascock,  255, 264  (4) . 

5.  Way  of  Necessity. — TermiruUvm. — ^Where  a  way  across  lands 
of  another  was  an  existing  way  of  necessity,  it  ceased  to  exist 
when  the  necessity  ceased.  Wilson  V.  Glascock,  255, 259  (1). 

^EATING-HOUSE"— 

Definition,  see  CrviL  Rights  1. 

ELECTRICITY— 

Defective  meters,  overcharge,  relief,  se^  Damages  1. 

Defective  insulation,  injuries  to  children,  liability,  see  Negli- 
gence 1. 

1.  Defective  Meter. — Action  for  Overcha/rge. — Evidence. — ^In  an 
action  to  recover  overcharges  for  electric  current  caused  by  a 
defective  meter,  evidence  of  the  number  and  character  of 
lights  and  the  bills  rendered  therefor,  both  before  and  after 
the  new  meter  was  installed,  was  admissible  on  the  issue  as  to 
whether  the  old  meter  was  creeping  or  fast  during  all  the  time 
of  its  use.        Spencer  Light,  etc,  Co.  v.  Board,  etc.,  199, 202  (4). 
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2.  Electric  Wires, — Defective  InsiUtUion. — Injuries  to  Children. 
— Liability, — ^Where  a  company  generating  and  distributing 
electric  current  constructed  a  "five"  wire  through  the  branches 
of  a  small  tree  located  upon  a  lot  abutting  a  city  street,  and  a 
child  nine  years  of  age  climbed  into  the  tree  and  was  injured 
by  coming  in  contact  with  the  wire  at  a  point  where  the  insula- 
tion was  defective,  held  that,  under  the  facts  alleged  and  as 
shown  by  the  evidence,  the  company  should  have  anticipated 
that  children  would  climb  into  the  tree,  and  that  the  mainten- 
ance of  the  wire  with  defective  insulation  was  a  breach  of 
duty  making  it  liable  to  the  injured  child. 

Fart  Wayne,  etc.,  Traction  Co.  v.  Staark,  669, 672  (3) . 

3.  Electric  Wires. — IhUy  to  Insulate. — Electricity  is  a  danger^ 
ous  force,  and  companies  engaged  in  its  generation  and  dis- 
tribution, while  not  liable  as  insurers  to  those  who  may  come 
in  contact  with  wires  carrying  electric  current,  are  required  to 
exercise  reasonable  care  to  keep  such  wires  safely  insulated. 

Foart  Wayne,  etc..  Traction  Co.  v.  Stark,  669, 671  (1) . 

EMINENT  DOMAIN— 

1.  Compensation. — Contract  Lien  Attached  to  Fund. — Present 
Value  Measure  of  Right  Where  Payments  Not  Due. — "Present 
Vadue.'* — Equity. — While,  in  equity,  the  holder  of  a  contract  lien 
on  real  estate  may  have  his  lien  attach  to  the  fund  arising  from 
condemnation  proceedings,  yet  he  must,  if  invoking  equity,  ren- 
der equity,  and  this  would  require  that  as  to  all  payments 
owing  but  not  due,  he  accept  tjie  present  value,  in  such  sum 
as  at  the  statutory  rate  of  interest  would  amount  to  such  pay- 
ments at  their  maturity.  Dye  y.  Schick,  4b9,4Bl  (2). 

2.  Damages  Deposited  in  Court. — Possession  Taken. — Exceptions 
to  Awa!rd  Pending. — Right  of  Landowner  to  Money. — Railroads. 
— ^Where  a  railroad  company,  in  condemnation  proceedings,  has 
paid  the  award  into  court  and  taken  possession  of  the  tract 
condemned,  a  petition  by  one  having  an  interest  in  the  land, 
praying  payment  to  him  of  all  or  part  of  the  money,  is  not 
premature,  though  exceptions  to  the  award  are  pending  un- 
determined. Dye  y.  Schick,  459,461  (1 ) . 

'EMPLOYE''— 

See  Master  and  Servant  15. 

EMPLOYES— 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY— 

See  Master  and  Servant. 

EQUITY— 

See  Eminent  Domain  1 ;  Joint  Adventures  1. 

ESCROWS— 

1.  Deed  in  Escrow. — Conveyance  of  Title. — Delivery. — ^A  deed 
in  escrow  conveys  no  title  until  final  delivery. 

Yost  V.  MiUenr,  673, 676  (2). 
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2.  Deed  in  Escrow. — Delivery. — Conveyance  of  Title. — ^Where  a 
father  executed  a  warranty  deed  to  his  son,  placed  it  in  an 
envelope,  and  delivered  it  to  a  third  person,  with  the  direction 
being  written  on  the  envelope  and  signed  by  the  father  that  the 
inclosed  deed  be  delivered  to  the  son  on  the  death  of  the  father 
and  that  it  be  surrendered  to  the  father  in  event  the  son  pre- 
deceased him,  and  at  the  same  time  the  son  executed  a  deed  to. 
the  father  conveying  the  same  land  and  placed  it  in  a  sealed 
envelope  upon  which  was  written  an  indorsement  similar  to 
the  terms  on  that  containing  the  deed  executed  by  the  father, 
and  thereafter  and  prior  to  fiie  father's  death,  the  son,  his  wife 
joining  therein,  conveyed  to  the  father  by  warranty  deed  the 
same  lands  described  in  the  deed  executed  by  the  son,  the  deed 
executed  by  the  father  was  in  escrow,  and  was  properly  deliv- 
ered to  the  son  on  his  father's  death,  and  the  fact  that  the 
father  remained  in  possession  of  the  lands  and  took  all  the 
rents  and  profits  therefrom  during  his  life  was  of  no  legal 
effect,  Yost  v.  Miller,  673, 676  (3) . 

8.  Definition. — An  escrow  is  a  written  instrument  which  by  its 
terms  imports  a  legal  obligation,  and  which  is  deposited  by  the 
gfrantor,  promissor  or  obligor  or  his  agent  with  a  stranger  or 
third  par^,  to  be  kept  by  the  depositary  until  the  performance 
of  a  condition  or  the  happening  of  a  certain  event,  and  then 
to  be  delivered  to  the  grantee,  promisee,  or  obligee. 

Yost  v.  MUler,  673, 676  (1). 

4.  Full  Perfomuince  of  Conditions. — Depositary  as  Agent  of 
Grantee. — ^Where  a  deed  is  in  escrow  and  the  conditions  author- 
izing its  delivery  to  the  grantee  are  fully  performed^  the  de- 
positary then  becomes  agent  for  the  grrantee  for  whom  he 
thereafter  holds  the  deed. 

Farmers  Muttud  Fire  Ins.  Co.  v.  Olson,  449, 457  (2) . 

ESTATES— 

Creation,  conditional,  see  Deeds  2-9. 

Conveyance,  appurtenances,  effect,  see  Easements  1. 

**Use  and  Benefit." — Interest  Denoted. — ^"Use  and  benefit"  are 
words  of  wide  application  and  cover  the  entire  beneficial  interest 
in  the  land  in  controversy.         Sexton  v.  CronkfUte,  246, 250  (3) . 

ESTOPPEL— 

See  Boundaries;  Corporations  7. 

EVIDENCE. 


I.    Judicial  Nones,  1. 
n.    Prbsuicptionb,  2. 
ni.    Burden  or  Pitoor,  8. 

IV.      RkLEVANCT,  MATKKIALITr  AND  CoMPB- 
TSNCr  IN  GK2»BAL,  4-6. 


V.    DocuifSNTAinr  Etidincb,  7-0. 
VI.    Parol,  10, 11. 
VII.   OriMioN  Eyidkncb,  13. 


See  also  Carriers  2;  Chattel  Mortgages  1;  Contracts  2;  Dam- 
ages 3;  Electricity  1;  Executors  and  ADMiNisntATORS  3; 
Master  and  Servant  8;  New  Trial  3;  Payment;  Physician 
AND  Surgeon  1,  4;  Principal  and  Agent  7;  Release  1;  Re- 
plevin; Specific  Performance  1;  Trial  1-3;  Witnesses. 

Privileged  testimony,  see  also  Appeal  67,  76;  Witnesses  1,  4,  7. 

Newly  discovered  evidence,  see  also  Appeal  27. 
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EVIDENCE— Continaed. 


Review,  see  also  Appeal  6,  12-15,  18,  27,  28,  80,  81,  52-57,  65-72, 
75-77,  92. 

I.  Judicial  Notice. 

1.  Laws  of  Other  StaJtea, — Preaurruptixms. — BUh  and  Notes. — The 
Courts  do  not  take  judicial  knowledge  of  the  laws  of  another 
state  relating  to  the  negotiability  of  promissory  note»,  and  the 
common  law  will  be  presumed  to  prevail  in  the  absence  of 
pleading  and  proof.  Gates,  Adnw.,  v.  Fauvnre,  382, 400  (15). 

II.  Presumptions. 
See  1. 

See  also  Appeal  49-51. 

2.  Knowledge  of  Law. — A  party  is  presumed  to  know  the  law. 

Flick  V.  Jordan,  314, 320  (4). 

III.  Burden  op  Proof. 

See  also  Appeal  82,  84. 

3.  Burden  of  Proof, — ^The  phrase  "burden  of  proof"  has  a  highly 
technical  meaning,  denoting  a  principle  or  idea  relating  ex- 
clusively to  procedure,  and  its  function  is  to  guide  the  court 
in  settling  the  issues,  in  securing  an  orderly  presentation  of 
evidence,  etc. 

Indianapolis  Traction,  etc.,  Co.  v.  Thornbwrg,  642, 650  (9). 

IV.   Relevancy,  Materiality  and  Competency  in  General. 

See  also  Insurance  10,  22,  26,  27. 

4.  Cross-examination. — Question  Calling  for  Conclusion. — In  an 
action  for  fraud  in  a  trade  of  corporate  stock  for  land,  in  which 
plaintiff  claimed  that  the  deal  was  hurried  through,  an  objec- 
tion was  properly  sustained,  on  cross-examination  of  one  of  the 
defendants,  to  a  question,  ''So  that  deal  was  made  in  a  hurry 
there,  without  any  examination  of  the  abstract  of  title,  was  it?" 
since  the  question  was  not  in  proper  form,  although  the  facts 
sought  to  be  elicited  were  competent  upon  the  question  whether 
the  deal  was  closed  hurriedly.       Romine  v.  Thayer,  536, 545  (5). 

5.  Admissibility. — Preliminary  Proof. — Where  there  was  no  evi- 
dence that  the  alleged  principal  or  any  one  authorized  to  bind 
him  had  knowledge  of  the  act  of  his  alleged  ag^ent  by  which  he 
was  to  be  bound,  evidence  of  circumstances  held  inadmissible 
to  show  ratification. 

Kline  v.  Indiana  Trust  Co.,  Trustee,  351, 360  (7). 

6.  Inference  Upon  Inference. — Basis  of  Proved  Fact. — An  in- 
ferred fact  may  become  the  basis  of  another  fact,  yet  in  the  be- 
ginning of  the  line  of  inference  there  must  be  found  a  proved 
or  known  fact. 

Spencer  Light,  etc.,  Co.  v.  Board,  etc,  199, 201  (3) . 

V.   Documentary  Evidence. 

See  also  Frauds,  Statute  op  5. 

7.  Rebuttal. — Stenographstr^s  Notes. — In  a  second  trial  of  an  ac- 
tion, where  the  court  reporter  who  had  taken  the  evidence  at 
the  first  trial  was  called  as  a  witness  in  an  attempt  to  rebut 
defendant's  testimony,  and  she  stated  that  she  had  no  memory 
or  recollection  of  the  evidence  sought  to  be  adduced  independent 
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of  her  notes,  defendant  was  entitled  to  have  read  her  full  notes 
covering  sudi  subject-matter.  Blishw,  Greer,  469, 47b  (8). 

8.  Action  on  Contract, — Documents  Exchanged  with  Agent, — 
Receivers. — Principal  and  Agent, — In  an  action  for  breach  of 
an  agreement  to  build  a  switch,  a  memorandum  of  the  offer  to 
build  for  $200  given  by  defendant  receiver's  agent  to  plaintiff, 
plaintiff's  check  for  $200  and  the  receipt  of  such  agent  there- 
for, were  admissible.  Ross,  Rec.,Y.  Andrews,  4S1, 4S4  (4). 

9.  Principal  and  Agent, — Scope  of  Agent's  Authority, — In  an  ac- 
tion in  replevin  to  recover  goods  alleged  by  plaintiff  to  have 
been  sold  by  his  special  agent  without  authority,  the  admission 
in  evidence  of  a  report  of  the  aeent  and  another  made  to  plain- 
tiff showing  the  amount  of  gooos  on  hand  and  dail;i^  disposition 
of  goods,  etc.,  although  in  the  nature  of  self-serving  declara- 
tions, was  properly  admitted  to  show  the  extent  of  tiie  special 
agent's  authority.  Lowenstine  v.  Citro,  516, 521  (4). 

VI.   Pabol. 
Entry  nunc  pro  tune,  see  also  Judgment  9. 

10.  Admissibility, — In  an  action  against  a  city  for  injuries  sus- 
tained by  plaintiff  while  attending  a  horse  show  given  on  a 
public  street,  where  the  minutes  of  the  proceeding^  of  the  dty 
council  showed  an  application  for  permission  to  use  a  street 
for  a  horse  show,  but  did  not  show  what  action,  if  any,  was 
taken  on  the  application,  parol  evidence  as  to  the  custom  of  the 
dty  clerk  in  writing  the  minutes  of  the  council  was  inadmissible 
to  show  that  permission  was  granted,  and  parol  evidence  to 
show  that  no  action  was  taken  on  such  application  was  likewise 
inadmissible      City  of  Mt.  Vernon  v.  Alldrtdge,  309, 311, 312  (1) . 

11.  Regulations  Governing  Loan  on  Life  Policy, — Admissibility. 
— ^Where  a  life  insurance  policy  provided  that  under  certain 
conditions  a  loan  could  be  made  on  the  policy  ''subject  to  the 
regulations  of  the  company  rdative  to  policy  loans,''  but  sudi 
regulations  were  not  set  out,  parol  evidence  as  to  the  regula- 
tions, which  did  not  vary  the  insurance  contract,  was  competent. 

Hale  V.  Hale,  405, 415  (4). 

VII.  Opinion  Evidence. 

12.  Physidaat, — Competency, — Questions  Ba^ed  on  Facts  Testi- 
fied To. — In  an  action  for  personal  injuries,  questions  to  plain- 
tiff's physician  calling  for  his  opinion  as  to  her  condition  and 
the  possible  permanency  of  her  injuries  held  not  objectionable 
as  being  based  on  undisclosed  facts  not  testified  to  by  the  wit- 
ness. Blish  V.  Greer,  469, 472  (1) . 

EXCEPTION,  BILL  OF— 

Se  also  Appeal  21-24. 

Correction  Nunc  Pro  Tunc, — File  Marks, — Judges  Certificate. — 
Appeal — When  the  file  marks  placed  by  the  derk  upon  the 
longhand  transcript  of  the  evidence  and  those  placed  by  him 
upon  the  bill  of  exceptions  including  such  transcript  harmonize 
with  the  date  given  by  the  judge  in  his  certificate  of  the  pres- 
entation, signing  and  filing  of  the  bill  of  exceptions,  they  are 
not  sufficient  memorials  upon  which  to  found  an  entry  nunc 
pro  tunc  changing  said  date. 

Chicago,  etc.,  R.  Co.  v.  Smithy  386»  842  (2) . 
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EXECUTORS  AND  ADMINISTRATORS— 

See  also  Judgment  3. 

1.  Claim  Against  Decedent's  Estate. — Sufficiency, — ^A  claim 
against  a  decedent's  estate  for  money  and  merdiandise  fur- 
nished, the  verification  of  which  recited  that  the  articles  and 
cash  ''were  furnished  to  decedent  at  her  special  instance  and 
request  and  under  promise  from  her  to  affiant,  that  the  same 
would  be  fully  paid  out  of  her  estate  after  her  deaUi,  and  were 
furnished  by  this  affiant  under  said  promise  and  agreement  and 
not  otherwise/'  was  sufficient,  although  the  averment  of  the 
promise  to  pay  appears  in  the  verification  instead  of  in  the 
body  of  the  clainu         Schweitzer  v.  Smith,  Admr.,  682, 684  (1) . 

2*  Deeedenfs  Promise  to  Pay  After  Death, — Validity. — A  prom- 
ise that  goods  furnished  promisor  during  her  lifetime  shall  be 
paid  for  out  of  her  estate  after  her  death  is  valid. 

Schweitzer  v.  Smith,  Admr.,  682, 684  (2). 

8.  Release  of  Surety. — Construction  of  Petition  and  Judgment. — 
Evidence. — A  petition  setting  up  that  petitioner  is  surety  on 
the  administrator's  general  bond  and  also  on  his  bond  for  the 
sale  of  real  estate  and  praying  for  relief  from  further  liability 
in  said  administration  as  provided  in  §2769  Bums  1914,  §2252 
R.  S.  1881,  was  an  application  to  be  released  from  both  such 
bonds,  which  it  was  the  duty  of  the  court  to  grant  upon  filing 
of  new  bond  by  the  administrator,  and  where  such  new  bond  has 
been  filed  and  approved  and  judgment  rendered  releasing  the 
surety,  it  will  be  presumed  that  the  court  did  its  full  duty  and 
released  the  surety  from  liability  on  both  of  the  bonds  described 
in  the  petition  filed  for  that  purpose. 

Fidelity,  etc.,  Co.  v.  Hall,  Admr.,  115, 118  (2) . 

4.  Release  of  Surety, — Effect  of  New  General  Bond. — What 
Funds  Covered. — A  new  general  bond  given  by  an  administrator 
in  a  proceeding  for  release  of  surety  under  §2769  Bums  1914, 
§2252  R.  S.  1881,  covers  funds  in  his  hands  derived  from  the 
sale  of  both  personal  property  and  real  estate. 

Fidelity,  etc,  Co.  v.  Hall,  Admr.,  115, 119  (5) . 

EXPERT  TESTIMONY— 

See  Physicians  and  Surgeons  4. 

FINDINGS^ 

Review,  see  Appeal  29,  91. 

See  also  Husband  and  Wife;  Chattel  Mortgages;  Insurance  8, 
28,  24;  Judgment  2,  7;  New  Trial  2,  3. 

FIRE  INSURANCE— 

See  Insurance. 

FORECLOSURE— 

See  Mortgages. 

FORFEITURES— 

Relief,  see  Deeds  1. 

See  also  Deeds  5;  Insurance  8. 

FOREMAN— 

Assault  upon  servant,  liabilities,  see  Master  and  Servant  0* 
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FRAUD— 

See  also  BnJiS  and  Notes  6;  Insurance  8-11;  Judgicent  L 
Vacation  of  approval  for  fraud,  see  Master  and  Servant  13. 

1.  Elements, — Knowledge  That  Representations  Are  False, — ^A 
seller  of  corporate  stock  who,  without  actual  knowledge  of  the 
corporation's  financial  condition,  states  as  a  fact  that  the  stock 
is  gilt  edg^e  and  worth  par,  when  that  is  not  the  fact,  is  liable 
for  fraud  to  a  buyer  who  relies  upon  such  statement  as  true, 
and  is  thereby  induced  to  buy,  even  though  the  seller  believed 
the  statement  to  be  true.  Rowine  v.  Thayer,  536, 542  (1) . 

2.  False  Representations  as  to  Value  of  Corporate  Stock, — DtUy 
to  Investigate, — In  an  action  for  fraud  in  the  sale  of  stock 
in  a  mercantile  corporation  insolvent  at  the  time  of  sale,  where 
buyer  was  without  experience  in  such  business,  and  whose  only 
opportunity  for  investigation  of  the  company's  affairs  was  on 
the  occasion  of  a  brief  visit  to  its  store,  at  which  time  the  com- 
pany's financial  condition  was  not  discussed,  nor  its  books 
shown  to  him,  held  that  the  buyer  had  a  right  to  rely  on  the 
seller's  representations  as  to  value  of  stock,  etc 

Romine  v.  Tha/yer,  536, 544  (3) . 

FRAUD,  STATUTE  OF— 

See  also  Joint  Adventures  3;  Specific  Performance. 

1.  Claim  Against  Decedent's  Estate. — Delivery  of  Goods, — Ac- 
ceptance.— A  claim  against  a  decedent's  estate  showing  that 
goods  and  cash  had  been  "furnished"  showed  a  delivery  which 
took  the  sale  out  of  the  Statute  of  Frauds  (§7469  Bums  1914, 
§4910  R.  S.  1881),  since  if  they  were  furnished  they  were  re- 
ceived and  accepted.       Schweitzer  v.  Smith,  Admr.,  682, 684  (4) . 

2.  Contracts  Not  to  be  Performed  Within  a  Year, — Performance 
by  One  Pcurty, — Where  plaintiff  and  defendant,  tenants  of  ad- 
joining tracts  of  land  verbally  agrreed  with  each  other  and  with 
their  common  landlord  that  the  hay  crop  should  be  grown  the 
first  year  on  plaintiff's  land  and  the  second  year  on  defendant's, 
"Uie  hay  and  seed  to  be  divided  in  specified  proportions,  and  the 
agreement  as  to  the  first  year's  crop  was  fully  performed  by 
plaintiff,  defendant  cannot  defeat  an  action  for  conversion  of 
plaintiff's  share  of  the  crop  raised  during  the  second  year  on 
the  ground  that  the  contract  as  to  that  crop  could  not  be  per- 
formed within  a  year  and  was  not  in  writing,  as  required  by  Hie 
Statute  of  Frauds  (§7462  Bums  1914,  §4904  R.  S.  1881),  and 
tiiere  had  been  no  part  performance  within  a  year  as  to  the 
second  year's  crop,  since  plaintiff  had  fully  performed  his  part 
of  the  agreement.  Shank  v.  Kuhn,  264. 

8.  Lien  on  Real  Estate, — Pa/roL — ^A  lien  on  real  estate  cannot  be 
created  by  parol  ag^reement. 

Fidler  V.  Fwrmers,  etc,,  Bank,  490, 493,  (2) . 

4.  Parol  Agreement  for  Lease, — Authority  of  Agent  to  Execute. 
— PHncipaL  and  Agent, — In  a  suit  for  specific  performance  of 
a  parol  agreement  to  execute  a  lease  of  real  estate,  proof  that 
a  corporation  had  authority  to  act  as  owner's  agent  in  making 
the  agreement  held  insufficient. 

Kline  v.  Indiana  TrtLst  Co.,  Trustee,  351, 359  (5) . 

5.  Sales  of  Goods, — Brokers  Menuyramdum, — Sufficiency, — ^A 
broker's  memorandum  of  a  sale  of  a  carload  of  potatoes,  show- 
ing a  sale  in  accordance  with  previous  telegvaphic  negotiations, 
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copies  of  which  were  delivered  to  both  parties,  was  sufficient 
evidence  to  take  the  case  out  of  the  prohibition  of  l^e  statute 
of  frauds.  Fort  v.  Ciunimins,  18, 28  (2) . 

GIFTS— 

See  also  Bills  and  Notes  2;  Money  Received  2. 

Bank  Check, — LidbUity  of  Maker, — No  action  can  be  maintained 
on  a  check  delivered  as  a  gift  against  the  maker  in  his  lifetime, 
nor  against  his  estate  after  his  death. 

Zehner,  Trustee,  v.  Zshne^a  Estate,  834, 885  (2) . 

GUARDIAN  AND  WARD— 

Filing  New  Bond, — Release  of  Sureties, — ^The  filing  of  a  new  or 
additional  bond  by  a  guardian  does  not  release  &e  sureties  on 
the  original  bond,  where  no  application  for  release  has  been 
made,  but  the  new  bond  is  cumulative  in  its  legal  character, 
and  ttie  sureties  are  to  be  deemed  cosureties,  bound  as  such  to 
the  ward,  in  the  proportion  of  the  amounts  of  their  bonds. 

Southern  Surety  Co,  v.  Sta^,  ex  reL,  81, 84  (2) . 

HARMLESS  ERROR* 

See  Affeal  65-91. 

HIGHWAY— 

See  Easement  2;  Tbial  4. 

HUSBAND  AND  WIFE— 

Divorced  wife  surrenders  insurance  policy,  change  beneficiary,  see 
also  Insurance  12,  27. 

Privileged  communications,  see  also  Witnesses  1. 

1.  Wife's  Action  for  Support, — Finding. — Sufficiency  to  Sustain 
Judgment, — In  a  wife's  action  against  the  husband  for  sup- 
port under  §§7869-7871  Bums  1914,  §§5132-5134  R.  S.  1881,  a 
finding  for  plaintiif  and  that  the  allegations  of  her  complaint 
were  true,  and  that  defendant  deserted  the  wife  and  children 
without  cause  and  without  providing  for  them,  but  failing  to 
embrace  a  finding  as  to  the  amount  of  recovery,  was  insufficient 
to  sustain  a  judgment  against  the  husband. 

Moore  v.  Moore,  626, 630  (5) . 

2.  Wife's  Action  for  Support, — Personal  Judgment  Against 
Husband, — Validity, — Statutes. — ^In  a  wife's  action  against  her 
husband  for  support  under  §§7869-7871  Bums  1914,  §§5132- 
5134  R.  S.  1881,  the  court  has  no  authority  to  render  a  personal 
judgment  requiring  defendant  to  make  an  indeterminate  num- 
ber of  monthly  payments  to  the  wife,  its  authority  in  such  a 
proceeding  being  limited  to  awarding  the  wife  a  fiked  amount 
payable  out  of  the  husband's  property. 

Moore  v.  Moore,  626, 629  (1) . 
IMPROVEMENT— 

See  MxmiciPAL  Cobfobations  1-6. 

INDEMNITY— 

1.  Bond  and  Contra/^t  Separate, — Unauthorized  and  Immaterial 
Memorandum  Placed  on  Contra/it. — Sureties  to  Bond  Not  Dis^ 
charged, — Principal  and  Sureties, — The  placing  of  an  unauthor- 
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ized  and  immaterial  memorandum  upon  the  contract  after  the 
execution  of  the  bond  and  without  the  knowledge  or  consent 
of  the  sureties,  does  not  constitute  a  material  change  and 
alteration  of  the  bond  so  as  to  release  the  sureties  from  li- 
ability thereon.  WaUace  v.  Pabst  Brewing  Co.,  42A,  430  (2) . 

2.  Bond  for  Extenaion  of  Credit  under  Separate  Contract — Li- 
oMlity  of  Sureties, — Construction. — Principal  and  Surety, — ^The 
liability  of  sureties  upon  a  bond  given  to  indemnify  against  loss 
by  extension  of  credit  under  a  separate  contract,  depends  upon 
the  undertaking  and  conditions  stated  in  the  bond,  and  in  l)iat 
respect  is  to  be  strictly  construed;  but,  where  they  are  asking 
to  be  discharged  from  liability  because  of  some  violation  of 
or  departure  from  the  terms  of  the  particular  contract,  they 
must,  to  succeed,  show  that  they  have  sustained  some  damage. 

Wallace  V.  Pabst  Brewing  Co,,  424, 429  (1) . 

8.  Bonds, — Defalcation  Exceeding  Amount  Reported  to  In- 
denmitor, — Officers, — ^Where  the  county  treasurer  reported  to 
the  bonding  company  an  amount  of  shortage  in  the  accounts 
of  his  deputy,  and  later,  upon  request  of  the  latter  for  par- 
ticulars, reported  a  detailed  statement  showing  shortage  m  a 
larger  sum,  which  was  sustained  by  the  evidence,  a  recovery  of 
tiie  latter  amount  is  justified  as  against  any  objection  based 
on  the  first  report. 

Southern  Surety  Co.  v.  Kinney,  205, 223  (10) . 

INDICTMENT— 

Commencement  of  Criminal  Prosecution, — Powers  of  Legislature, 
— The  power  of  the  legislature  to  prescribe  the  regrulations  con- 
cerning the  commencement  of  a  criminal  prosecution  is  plenary, 
and  there  must  be  a  strict  compliance  with  such  requirements. 

Pease  v.  State,  572, 576  (5) . 

INDUSTRIAL  BOARD— 

Proceedings  under  Workmen's  Comp^isation  Act,  see  Master  and 
Servant. 

INFANTS— 

See  also  Husband  and  Wife. 

Encouraging  Delinquency, — Prosecution, — Jurisdiction  of  Juvenile 
Court, — Comm>encem>ent  of  Action, — Statute.?— Althouf^fa  adults 
may  be  prosecuted  in  the  juvenile  court  for  encouraging  delin- 
quency in  violation  of  §1648  Bums'  Supp.  1918,  Acts  1917  p. 
842,  they  are  entitled,  when  so  prosecuted,  to  have  the  accusa- 
tion conform  to  the  provisions  of  the  Code  of  Criminal 
Procedure.  Pease  v.  State,  572, 677  (8 ) . 

INFERENCE— 

See  Evidence  6;  Pi^ading  3. 

INJUNCTION— 

See  also  Appeal  2;  Courts  2. 

Against  Legal  Proceedings. — Release, — Where  there  is  no  danger 
of  a  multiplicity  of  suits,  the  further  prosecution  of  an  action 
at  law  cannot  be  enjoined  by  reason  of  the  prior  execution  by 
the  plaintiff  of  a  release  of  the  damages  complained  of,  since 
the  release  may  be  pleaded  in  defense  of  the  action. 

Michigan  City  Car  Co,  v.  Estfam,  202. 
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INSANE  PERSONS— 

See  also  Subrogation  6. 

Liability  for  Necessaries. — Persons  incapable  of  making  contracts 
generally  may,  nevertheless,  be  charged  with  necessaries. 

Henry  v.  Knight,  562, 568  (4) . 

INSTRUCTIONS— 

See   Cabriers   4;    Municipal   Corporations   11;    Officess   3; 
Railroads  4,  8;  Street  Railroads  1,  2;  Trial  7-16. 

Review,  see  Appeal  7,  8,  28,  46,  48,  49-51,  59,  60|  78-86. 

INSURANCE. 


I.     InBUIUNCB  AOBNIB.  1-3. 

n.    Inbubabui  iNnRiST,  4-7. 

ni.     AyOTDANCB  09  POLICT  rOB  MlSBXPBB- 
BBNTATION,    FraUD    OR    BbBACB    OF 

Warranit  OB  Condition,  8-11. 
IV.   Tbb  Contbact  in  Gxnxbal,  12, 13. 


y.    Risk  ani>  Caubrs  or  Loss. 

(a)  Lira  Inburancb,  14-16. 

(b)  Hkalth  an2>  AccmKNT  InbttB' 

ANCB,  17. 

VI.    Nonci  AND  Pboot  or  LoflS,  18. 
VII.   AcnoN  ON  PoucDDS,  19-27. 


I.  Insurance  Agents. 

1.  Authority  to  Deliver  Policy, — Collection  of  Premiums, — 
Waiver  of  Contrary  Policy  Provisions. — ^An  agent  of  an  in- 
surance company,  with  the  fire  policy  in  his  hands  for  delivery, 
is  fully  aulliorized  by  law  to  receive  the  premium,  thereby 
waiving  any  provision  of  the  policy  to  the  contrary. 

Meridian,  etc..  Fire  Ins.  Co.  v.  DeffendoU,  501, 506  (2) . 

2.  Premium  Paid  to  Agent. — Statute  Compliance. — Payment  of 
premium  to  an  agent  of  the  company  at  the  time  of  delivery 
by  such  agent  of  a  fire  policy,  is  a  sufficient  compliance  with 
§47891,  cL  3,  Bums'  Supp.  1918,  Acts  1915  p.  571,  §9,  provid- 
ing that  a  premium  upon,  each  application  shall  be  collected  in 
cash.  Meridian,  etc.,  Fire  Ins.  Co.  v.  DeffendoU,  501, 506  (3) . 

3.  Fire  Insiurance. — Reforrmition  of  Policy. — Findings. — Suffi- 
ciency.— In  an  action  to  reform  a  fire  insurance  policy,  findings 
that  plaintiff  intended  that  his  policy  should  cover  and  insure 
his  entire  stock  of  merchandise,  and  that  insurer's  agent  had 
been  instructed,  but  by  mistake  of  the  agent  the  stock  was 
erroneously  described  as  to  the  building  in  which  it  was  lo- 
cated, were  sufficient  to  warrant  a  conclusion  of  law  that  the 
policy  be  reformed  in  respect  to  such  erroneous  description. 

Newcurh  Fire  Ins,  Co.  v.  MaHinsviUe  Harness  Co,,  14, 17  (4) . 

11.    INSUBABLB  INTEREST. 

See  also  20,  23,  24. 
See  also  Trial  5. 

4.  Transfer  of  Equitable  Interest  and  Possession. — Invalidation 
of  Policy. — When  a  fire  policy  stipulates  against  change  in  in- 
terest, and  a  third  person  becomes  the  owner  of  the  equitable 
interest  in  the  real  estate  and  takes  possession,  the  policy  is 
invalidated  though  legal  title  has  not  passed. 

Farmers  Mutual  Fire  Ins.  Co.  v.  Olson,  449, 457  (3) . 

5.  Fire  Policy. — Change  of  Interest  in  Real  Estate. — Effect  on 
Personalty  Covered  by  Sarnie  Policy. — Where  real  property  and 
personal  property  therein  were  so  situated  that  tiie  risk  upon 
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the  building  could  not  be  aifected  without  aflTectingr  the  risk 
upon  the  personalty^  a  fire  policy  on  both  was  entire  and  in- 
divisible, and  a  breach  of  its  condition  by  effecting  a  change  in 
interest  as  to  the  real  property  invalidated  the  policy  not  only 
as  to  the  house  but  as  to  the  personal  property  situated  therein. 
Farmers  Mutiuil  Fire  Ins.  Co.  v.  Olson,  449, 457  (4) . 

6.  Fire  Policy. — Transfer  of  Interest. — Under  a  fire  policy  stip- 
ulating against  sale,  conveyance  or  change  in  the  interest  of  the 
parties  therein  in  any  manner,  where  under  a  contract  of  sale 
the  agreed  consideration  and  a  deed  to  the  property  had  been 
deposited  with  a  third  person,  and  at  the  time  of  the  fire 
nothing  remained  to  do  but  to  make  delivery  thereof  to  the 
parties,  and  the  purchaser  had  taken  and  was  in  possession, 
there  had  been  such  a  change  not  only  of  the  interest  but  of 
the  title  and  possession  of  the  real  estate,  including  the  dwelling 
house  involved,  as  invalidated  the  policy. 

Fanners  Mutual  Fire  Ins.  Co.  v.  Olson,  449, 456  (1) . 

7.  Policy  Conditions. — Waiver. — Retention  of  Premium. — ^A  con- 
dition of  unconditional  ownership  in  insured  is  waived  if  at  the 
time  of  issuance  of  the  policy  insurer  is  informed  to  the  con- 
trary and  thereafter  fails  for  an  unreasonable  time  to  rescind 
and  retains  the  premium. 

Vulcan  Ins,  Co.  v.  Johnson,  62, 64  (2). 

in.    Avoidance  of  Policy  for  Misrepresentation,  Fraud  or 

Breach  of  Warranty  or  Condition. 

See  also  Pleading  11. 

8.  Forfeiture. — Waiver. — Retention  of  Premiums. — ^Where  an  in- 
surance policy  is  procured  by  fraud,  the  contract  is  voidable  at 
the  option  of  the  insurer,  and,  in  such  a  case,  the  retention  of 
the  premium  paid  after  discovery  of  the  fraud  may  be  sufficient 
to  show  a  waiver  of  the  fraud  and  election  to  stand  by  the 
contract.  Young  v.  InteraovJJiem  Life  Ins.  Co.,  329, 332  ( 1 ) . 

9.  Fraternal  Benefit  Certificates.  —  Wa^rranties.  —  Breach.  — 
Where  the  parties  to  a  fraternal  benefit  certificate  have  fixed 
the  character  of  insured's  answers  in  his  application  as  war^ 
ranties,  and  not  representations,  the  exact  truth  of  eadi  and 
every  answer  as  given  is  material,  and  each  of  such  answers 
must  be  the  exact  truth  or  there  is  a  breach  of  warranty. 

Catholic  Order,  etc.  v.  Collins,  278, 280  (2). 

10.  Action  to  Recover  Premiums. — Evidence.^^ufficiency. — ^In- 
sured cannot  recover  premiums  paid  by  him  to  the  successor 
of  the  original  insurer  on  the  ground  that  under  the  contract 
of  reinsurance  the  liability  was  limited,  and  his  policy  was  of 
less  value  than  the  original  policy,  which  fact  was  fraudulently 
concealed  from  insured  for  the  purpose  of  inducing  him  to  pay 
the  premiums,  in  the  absence  of  proof  that  defendant  company 
knew  that  insured,  when  he  paid  the  premiums,  was  ignorant  of 
the  limited  liability  and  fraudulently  concealed  such  fact  from 
him.  Western  Life  Indemnity  Co.  v.  Lindsay,  122, 128  (6) . 

11.  Action  to  Recover  Premiums. — Complaint — Sufficiency. — In 
an  action  against  an  insurance  company  to  recover  insurance 
premiums  paid,  a  complaint  alleging  that  the  original  policy 
was  for  unlimited  liability,  but  that  the  liability  of  successors 
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to  the  original  insurer  was  limited,  and  that  sach  limitation 

was  fraudulently  concealed  from  insured  for  the  purpose  of 

collecting  premiums  from  him,  held  good  as  against  demurrer. 

Western  Life  Indemnity  Co.  v.  Lindaa/y,  122, 127  (4) . 

IV.  The  Contract  in  General. 

12.  lAfe  Insurance, — Surrender  of  Rights  in  Policy  by  Bene- 
ficiary,— Insured's  Right  to  Chimge  Beneficicury. — ^Where  in- 
sured's divorced  wife,  who  had  been  designated  as  beneficiary 
in  a  life  policy  given  her  by  insured,  surrendered  the  policy 
and  all  her  rights  thereunder  for  a  cash  consideration,  she 
could  not  thereafter  complain,. as  being  a  fraud  upon  her  rights, 
that  insured  changed  the  beneficiary  of  the  policy,  since  she  had 
surrendered  her  rights  therein.  HcUe  v.  Hale,  405, 421  (6) . 

13.  Life  Policy. — Execution  After  Death  of  Applicant, — Validity 
of  Contract, — Where  an  application  for  a  life  insurance  policy 
and  the  policy  itself  stipulated  that  the  policy  should  not  be- 
come effective  xmless  applicant  was  alive  and  in  good  health  at 
the  time  it  was  delivered,  a  policy  which  was  approved  by  the 
company  and  mailed  to  its  agent  after  insured  had  died,  of 
which  fact  the  company  was  ignorant,  was  void,  regardless  of 
the  fact  that  the  company  retained  the  premium  paid. 

Young  v.  Intersouthem  Life  Ins.  Co.,  329, 332  (2) . 

V.  Risks  and  Causes  of  Loss. 
(A)    Life  Insurance. 

14.  DeaJth  From  Excepted  Cause. — Rescission, — Return  of  Pre- 
miums.— ^Where  a  life  insurance  company  actually  carries, a 
risk,  and  death  occurs  from  an  excepted  cause,  it  need  not  ten- 
der back  the  premiums  for  former  periods,  or  for  the  current 
period  during  which  such  death  occurs,  in  order  to  defend,  since 
the  premiums  paid  have  been  earned. 

Aetna  Life  Ins,  Co.  v.  Doerr,  35, 41  (2) . 

16.  Death  From  Excepted  Cause, — Rescission. — Return  of  Pre- 
miums.— Under  a  policy  of  life  insurance  providing  that  if 
insured  commits  suicide  within  one  year,  the  policy  shall  be 
void,  that  the  quarterly  premium  in  a  stipulated  amount  shall 
be  payable  in  advance,  and  that  from  the  amount  to  be  paid  tJie 
beneficiary  shall  be  deducted  any  unpaid  premium  for  the  cur- 
rent policy  year,  insured  having  paid  the  premium  one  year  in 
advance  and  committed  suicide  during  the  first  quarter,  the 
insurer  was  not  required  to  return  any  portion  of  the  premium 

Said  to  avail  itself  of  the  defense  of  suicide,  since,  the  policy 
ecoming  void  not  a6  initio  but  only  upon  insured's  death,  and 
being  issued  on  an  annual  premium  basis,  though  with  l^e 
privilege  of  payment  in  quarterly  installments,  the  entire  pre- 
mium was  earned  by  carrying  the  risk  a  part  of  the  first 
quarter.  Aetna  Life  Ins,  Co,  v.  Doerr,  35, 40, 42, 43  (1) . 

16.    Policy, — Construction. — In  construing  a  policy  of  life  insur- 
ance, every  clause  and  every  word  should,  when  possible,  have* 
assigned  to  it  some  meaning,  and  a  harmonious  whole  made 
to  appear,  since  it  will  not  be  presumed  that  the  parties  in- 
tended any  provision  to  be  meaningless. 

Aetna  Life  Ins.  Co.  v.  Doerr,  35, 43  (3) . 
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(B)    Health  and  Accident  Insurance. 

17.  Policy.— ^onstructioru — Active  Military  Service. — ^Where  in- 
sured died  from  disease  contracted  while  he  was  in  a  military 
training  camp  after  being  inducted  into  the  military  service 
in  time  of  war,  his  death  did  not  occur  while  engaged  in  active 
military  service  within  the  meaning  of  a  clause  of  the  policy 
exempting  insurer  from  liability  for  death  while  so  engaged. 

Kex,  etc.,  Ins.  Co.  v.  Pettiford,  507. 

VL  Notice  and  Proof  op  Loss. 
See  24»  26. 

18.  Fire  Inswrance. — Conditions  Precedent. — ^Where  a  policy  of 
fire  insurance  provided  that  injured  should  give  immediate 
notice  of  loss  to  the  insurer,  such  notice  was  a  condition  pre- 
cedent on  plaintiff  to  show  substantial  compliance  with  sucli 
provision,  unless  its  requirements  were  waived. 

Newcurk  Fire  Ins,  Co,  v.  Martinsville  Harness  Co.,  14, 16  (1) . 

VIL    Actions  on  Poucies. 
See  also  Appeal  66. 

19.  Defenses. — Notice  of  Assessment. — Pleading. — ^An  answer 
that  the  policy  was  not  in  force  because  of  the  failure  of  in- 
sured to  pay  an  assessment,  which  omits  any  averment  that 
notice  of  such  assessment  was  actually  received  by  insured,  is 
insufficient. 

Orange  County,  etc.,  Fire  Assn.  v.  Frost,  193, 195  (1). 

20.  Defenses. — Rejection  of  Claim  on  One  Ground  Waiver  of 
Others. — Where  the  insured  rejected  a  claim  for  loss  upon 
the  sole  ground  that  insured  was  not  the  sole  and  unconditional 
o^er  of  the  property  destroyed,  all  other  defenses  were  thereby 
waived.  VtUcan  Ins.  Co.  v.  Johnson,  62, 64  (3) . 

21.  Extent  of  Losfs. — Amount  of  Recovery. — Damages. — ^In  an 
action  on  a  fire  policy,  a  verdict  for  the  full  amount  thereof 
was  not  too  large  in  a  case  of  total  loss,  where  the  property  was 
insured  for  less  than  its  value. 

Meridian,  etc..  Fire  Ins.  Co.  v.  Deffendoll,  501, 507  (4). 

22.  Fire  Insurance. — Evidence. — Admissibility. — In  an  action  on 
a  fire  insurance  policy  providing  that,  if  the  property  insured 
was  or  should  become  incumbered  by  a  chattel  mortgage,  the 
I>olicy  should  be  void,  the  refusal  to  permit  defendant  insurer's 
agent  to  testify  as  to  what  effort  he  had  made  to  find  insured 
prior  to  tendering  a  return  of  the  premium  paid  on  discovering 
that  the  property  insured  was  incumbered  by  a  diattel  mor^ 
gage,  held  reversible  error. 

Ohio,  etc.,  Ins.  Co.  v.  Dobbs,  685, 691  (7). 

23.  Fire  Insurance. — Failure  to  Find  Insvred^s  Oumership  of 
Property  Da/maged. — ^In  an  action  on  a  fire  insurance  policy,  a 
finding  that  plaintiff  was  the  owner  of  the  property  insured  at 
the  time  of  the  fire  was  necessary  to  show  his  insurable  interest. 

Newark  Fire  Ins.  Co.  v.  Martinsville  Harness  Co.,  14, 16  (2) . 

24.  Fvre  Insurance. — Failure  to  Find  Essential  Facts. — Effects. 
—In  an  action  on  a  fire  insurance  policy,  failure  to  find  that 
insured  gave  notice  of  loss  as  required  by  the  policy,  and  was 
the  owner  of  the  property  insured  at  the  time  of  the  fire,  was  a 
finding  against  insured  as  to  each  of  such  facts. 

Nevmrk  Fire  Ins.  Co.  v.  Martinsville  Harness  Co.,  14, 16  (3) . 
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25.  Fire  Insurance. — Reply. — Averment  of  Agent's  Authority. — 
Sufficiency. — ^In  an  action  on  a  fire  insurance  policy,  a  para- 
grapli  of  reply  alleging  that  defendant  insurer,  by  and  through 
its  duly  authorized  agent,  waived  each  and  every  provision, 
condition,  and  requirement  set  forth  in  parag^raphs  of  answer 
setting  up  breach  of  certain  conditions  embraced  in  the  policy, 
held  sufficient,  as  against  demurrer,  as  an  averment  that  the 
agent  had  autiiority  to  make  such  waiver. 

Ohio,  etc,  Ins.  Co.  v.  Dohbs,  685, 689  (3). 

26.  Fire  Insuaxmce. — Evidence. — Proofs  of  Loss. — In  an  action 
on  a  fire  policy,  proofs  of  loss  are  admissible  only  for  the  pur- 
pose of  showing  a  compliance  with  the  terms  of  the  policy.   ^ 

Ohio,  etc.,  Ins.  Co.  v.  Dobbs,  685, 690  (5) . 

27-  Life  Insurance. — Insolvency  of  Insured. — Admissibility  of 
Evidence. — ^In  an  action  on  a  life  policy  involving  the  issue 
whether  insured's  divorced  wife,  to  whom  insured  had  given 
the  policy  at  the  time  of  its  execution,  surrendered  the  policy 
and  her  rights  thereunder  for  a  cash  consideration  paid  to  her 
by  insured,  testimony  that  insured  left  no  estate  except  his  in- 
surance policy,  was  properly  admitted  in  view  of  the  contention 
that  the  divorced  wife  surrendered  the  policy  because  of  in- 
sured's insolvency  and  consequent  inability  to  pay  the  pre- 
miums. Hale  v,  HalCj  405, 416  (5) . 

INTERROGATORIES— 

See  Affbal  55,  62,  64;  New  Trial  1. 

INTOXICATING  UQUORS— 

1.  Agreement  to  Sell  Products  of  Brewery  in  Consideration  of 
Loan. — Legality  of  Consideration. — In  an  action  by  a  brewing 
company  against  a  saloon  keeper  on  notes  given  plaintiff  pur- 
suant to  an  agrreement  that  defendant  should  sell  its  beer  ex- 
clusively, the  transaction  being  illegal  under  §8323f  Bums  1914, 
Acts  1911  p.  244,  relating  to  the  issuance  of  retail  liquor  li- 
censes, where  it  affirmatively  appeared  from  the  uncontradicted 
evidence  and  from  defendant's  answer,  wheUier  drawn  on  the 
theory  of  accord  and  satisfaction  or  of  illegal  consideration, 
that  the  transaction  was  against  public  policy  and  illegal,  the 
trial  court  should  have  further  refused  to  hear  the  case. 

Marks  v.  Conrad  Seipp  Brew.  Co.,  50, 54  (2) . 

2.  Retail  License. — Accepting  Aid  of  Breiving  Company. — Sta^- 
wte.— Under  §8323f  Bums  1914,  Acts  1911  p.  244,  relating  to 
the  issuance  of  retail  liquor  licenses,  an  applicant  for  a  retail 
liquor  license  who  has  accepted  a  loan  from  a  brewing  company 
under  an  agreement  to  use  such  company's  product  exclusively 
could  not  obtain  a  license,  since  he  could  not  qualify  himself  as 
a  fit  and  proper  person  to  have  a  license  within  the  terms  of 
the  statute.  Mao'ks  v.  Conrad  Seipp  Brew.  Co.,  50, 53  (1) . 

JOINT  ADVENTURES— 

See  also  Bills  and  Notes  3;  Release  5. 

1.  Contribution. — Equity. — Contribution  among  joint  adven- 
turers, after  payment  by  one  of  a  debt  incurred  by  all  in  the 
loint  enterprise  is  uphdd  by  the  principles  of  equity,  which 
looks  to  the  intent  rather  than  to  the  form,  and  seeks  to  uphold 
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and  enforce  rigrhts  and  duties  which  spring  from  the  real  rela- 
tions of  the  parties.  Gcutea,  Adfivr.,  v.  Fmuvre,  ZS2, 401  (18) . 

2.  Contribution, — Pleading. — ^In  an  action  for  contribution  be- 
tween joint  adventurers,  the  contract  with  third  persons  out  of 
the  performance  of  which  the  liability  arose  is  not  the  founda- 
tion of  the  action,  and  need  not  be  set  out  in  the  complaint 

Gates,  Admr.,  V.  Fauvre,  382, 387  (2). 

8.  Contribution, — Statute  of  Frauds, — A  complaint  for  contribu- 
tion between  joint  adventurers  upon  the  implied  obligation  of 
defendant  to  reimburse  plaintiff  to  the  extent  the  latter  has 
discharged  that  portion  of  their  joint  obligation  which  should 
have  been  paid  by  defendant,  is  not  open  to  the  objection  that 
it  seeks  to  recover  upon  a  special  promise  to  answer  for  the 
debt  of  another  within  the  SUitute  of  Frauds. 

Gates,  Admr,,  v.  Fauvre,  382, 387  (3) . 

4.  Joint  Obligation, — Renewal  Note. — Payment. — Contribution. — 
Where  one  of  four  joint  adventurers  did  not  join  in  a  non- 
negotiable  renewal  note,  and  there  being  no  evidence  that  it 
was  accepted  as  payment,  the  debt  for  which  the  joint  adven- 
turers were  all  liable  was  not  paid  until  another  of  the  four 
later  paid  it,  which  payment  entitled  him  to  contribution. 

Gates,  Admr,,  v.  Fauvre,  382, 401  (17) . 

JOINT  DEBTORS^ 

See  l^ELBASE  3-5. 

JUDICIAL  NOnCE* 
See  EviDENGB  L 

JUDGMENT— 

See  also  Abatement  and  Revival;  Divorce  1;  Tbial  6. 

1.  CoUaterat  Attack. — Fraud. — Pofrtyfs  Own  Act  in  Applying  for 
Change  of  Venue. — Cov/rts. — Fraud  in  bringing  about  a  change 
of  venue  cannot  be  inferred  from  the  fact  that  the  complaining 
party  did  not  fully  comprehend  the  meaning  and  legal  effect  of 
the  motion  for  such  change  prepared  by  her  attorneys  and 
signed  by  her.  Panty  v.  Panty,  486, 487  (2) . 

2.  Confomumee  to  Verdiet  or  Finding. — A  judgment  must  fol- 
low and  conform  to  the  verdict  or  finding. 

Mootre  v.  Moore,  626, 630  (3) . 

3.  Correction  by  Nunc  Pro  Tunc  Entry. — Executors  and  Admin- 
istrators.— Petition  to  correct,  nunc  pro  tunc,  an  entry  in  a 
proceeding  for  release  of  surety  on  bonds  of  an  administrator, 
where  the  clerk  by  inadvertence  made  the  order  of  relief  read  as 
to  "said  bond"  when  it  should  have  read  "said  bonds,"  held 
sufficient,  if  true,  to  entitle  petitioner  to  the  relief  prayed 
therein.  Fidelity,  etc.,  Co.  V.  Hall,  Admr.,  115, 119  (3) . 

4.  Default  Judgment. — Absence  of  Attorney. — Liability  of  Party, 
— ^The  negligence  of  an  attorney  employed  by  a  party  is  the 
negligence  of  the  party  himself.  Krill  v.  Carlson,  47, 49  (1) . 

5.  Default  Judgment. — Absence  of  Attorney. — Relief. — Relief 
will  not  be  given  to  defendant  unaer  §405  Bums  1914,  §396  R. 
S.  1881,  from  a  judgment  taken  against  him  by  default,  in  the 
absence  of  his  attorney,  on  the  ground  of  excusable  neglect, 
where  such  absence  was  caused  by  the  attorney  relying  on  ior 
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formation  that  the  case  would  not  be  tried  at  the  time  fixed, 
given  by  a  member  of  the  bar  of  the  court,  but  unconnected  with 
the  cause.  Krill  v.  Ca/rlaon^  47, 49  (2) . 

6.  Default  JudffmenU  —  Relief.  —  Diacretwn  of  Court,  —  Trial' 
courts,  independently  of  |405  Bums  1914,  §396  R.  S.  1881,  pos- 
sess and  exercise  a  very  large  discretion  in  vacating  judgments 
taken  by  default.  KriU  v.  Ca/rlaon,  47, 50  (3) . 

7.  Failure  to  Conform  to  Verdict, — Remedy, — Motion  to  Modify. 
— If  a  judgment  gives  the  prevailing  party  gre&ter  or  less  relief 
than  he  is  entitled  to  under  the  verdict  or  finding,  the  remedy 
is  by  motion  to  modify  the  judgment. 

Moore  v.  Moore,  626, 630  (2) . 

8.  Motions  to  Modify, — Office, — The  ofiice  of  a  motion  to  modify 
a  judgment  is  not  to  totally  destroy  the  judgment  if  sustained 
but  to  so  correct  the  judgment  as  to  make  it  in  harmony  with 
the  finding,  and  it  cannot  be  made  to  perform  the  office  of  a 
motion  for  new  trial.  Goa-dner  \,  Newbert,  183, 192  (4) . 

9.  Nunc  Pro  Tunc  Entry. — Patrol  Evidence. — An  order  nunc  pro 
tunc  cannot  be  made  on  parol  proof  alone;  there  must  be  some 
memorial  upon  which  to  base  the  correction. 

Fidelity,  etc.,  Co,  v.  Hall,  Adrrur,,  115, 119  (4) . 

10.  Requisites. — Fixing  Amount  of  Recovery, — ^Where  there  is 
a  mere  finding  for  plaintiff,  without  assessment  of  damages  or 
fixing  the  amount  of  recovery,  no  judgment  can  properly  follow. 

Moore  v.  Moore,  626, 630  (4). 

11.  Validity. — Want  of  Jurisdiction, — The  proceeding^  of  a  court 
without  jurisdiction  are  a  nullity  and  its  judgment  void. 

Pease  v.  State,  572, 576  (4) . 
JURISDICTION— 

Of  courts,  see  CouBTS;  Cbiminal  Law;  Infants;  Judgbient  11; 
Trade  Unions  1. 

Of  Industrial  Board,  see  Mastes  AND  Sebvant  11, 18. 

JURY— 

See  Damages. 

LABORERS— 

See  Master  and  Servant. 

LANDLORD  AND  TENANT— 

1.  Brea4^h  by  Landlord, — Cancellation  of  Lease  in  Action  by 
Landlord. — ^Where  the  landlord  re-enters,  as  for  a  breach  of  the 
lease  by  the  tenant,  when  there  has  been  no  breach  by  him,  the 
landlord  has  no  right  to  a  cancellation  of  the  lease  as  for 
breach  thereof  by  the  tenant  under  provisions  of  the  lease  giv- 
ing the  right  of  re-entry  and  repossession  in  case  of  such 
breach.  Ballew  v.  Amett,  321, 323  (1 ) . 

2.  Cash  Rental,  —  Re-enttry,  —  Groiving  Crops,  —  Provisions  of 
Lease. — Under  a  lease  providing  for  cash  rent,  authorizing  the 
landlord  to  cancel  and  terminate  the  contract  at  the  expiration 
of  any  year,  with  the  provision  that  tenant  should  retain  i)OS- 
session  of  any  portion  of  the  farm  then  in  gri^wing  wheat  or 
rye  until  it  was  harvested  and  threshed,  but  providing  no  addi- 
tional consideration  to  the  landlord  therefor,  no  additional 
consideration  was  intended.  Ballew  V.  Amett,  321, 323  (3). 
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3.  Lease  for  More  Than  Three  Years, — Scope  of  Validity  When 
Unacknowledged.— Construction  of  Statutes. — Sections  8947, 
8957,  8965,  3985,  8987,  8962,  8968  Bums  1914  (§§2919,  2926, 
2988,  2950,  2952  R.  S.  1881,  Acts  1918  p.  288,  Acts  1897  p.  162) 
must  be  construed  in  pari  materia,  and  when  so  construed  it  is 
apparent  that  an  unacknowledged  and  unrecorded  lease  for  a 
longer  term  than  three  years  is  valid  as  between  the  parties 
and  as  against  persons  having  notice  thereof. 

Bereolos  v.  Roth,  100, 104  (3) . 

4.  Lease  for  10  Yeofrs  Invalid, — Tenancy  from  Yea/r  to  Year. — 
Under  §8054  Bums  1914,  §5208  R.  S.  1881,  if  irregularities  in 
the  execution  and  record  of  the  lease  under  which  the  tenants 
were  placed  in  i>ossession  rendered  the  same  invalid  for  the 
term  of  ten  years  provided  for  thereby,  only  a  tenancy  from 
year  to  year  was  created.  Bereolos  \.  Roth,  100, 103  (1). 

5.  Leases. — Assignw,ent.-^ubstitution  of  Tenant. — ^Where  an 
assignment  of  leas0  provided  that  the  assignee  assumed  all  obli- 
gations of  the  lease  and  agreed  to  hold  the  assignor  lessees 
harmless,  to  which  the  lessor  indorsed  his  consent  and  accept- 
ance, the  assignee  was  placed  in  the  position  of  the  original 
lessees,  with  the  burden  of  all  obligations  assumed  by  tibem, 
including  the  payment  of  the  stipulated  rent. 

Bereolos  V.  Roth,  100, 105  (4)< 

6.  Leases. — Construction  Where  One  Nam^d  Tenant  Fails  to 
Sign. — Where  a  lease  to  four  was  prepared,  but  was  signed  by 
only  three,  who  were  put  in  possession  thereunder,  the  appear- 
ance in  the  body  of  the  lease  of  the  name  of  the  one  not  signing 
did  not  make  him  a  party  thereto,  and  the  contract  as  finally 
completed  was  only  the  contract  of  the  landlord  and  the  three 
persons  placed  in  possession,  and  the  failure  of  the  one  to  sign 
did  not  diang^e  the  character  of  the  lease  from  being  for  a  term 
of  ten  years  to  that  of  a  g^eneral  tenancy. 

Bereolos  v.  Roth,  100, 103  (2) . 

LAST  CLEAR  CHANCE— 

Recovery  on  theory  of,  see  Appeal  64;  Railroads  11;  Stbest 
Railroads  2;  Trial  8,  9. 

LAW  OF  CASE— 

See  Appeal  1. 

LEASES— 

See  Mines  and  Minerals;  Specific  Performance  2. 

Cancellation  and  forfeiture,  see  Appeal  4;  Landlord  and  Tenant. 

Voluntary  surrender  does  not  destroy  prior  liens,  see  Mechanics' 
Liens. 

LEGISLATIVE  POWERS— 

See  Indictment. 

LICENSES— 

Accepting  aid  of  brewing  company,  statute  against,  see  Intoxi- 
cating Liquors  2. 
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LIENS— 

See  Mechanics'  Liens;  Vendor  and  Purchaser  2. 

Right  to  attach  funds  from  condemnation  proceedings,  see  Emi- 
nent Domain  1. 

Parol  agreement,  effect,  see  FbaudSi  Statute  of  8. 

LIFE  ESTATE— 

See  Remainders;  Wills  1. 

LIMITATION  OF  ACTIONS— 

See  also  Pijelading  6. 

1.  Promise  to  Pa/y  After  Death, — Convmeneement  of  Time. — The 
statute  of  limitations  does  not  commence  to  run  against  a  prom- 
ise to  pay  after  death  until  after  the  death  of  the  promisor. 

Schweitzer  v.  Smith,  Admrr.,  682, 684  (8) . 

2.  Official  Bonds. — Restrictive  Provisions. — Counties. — Officers. 
— A  provision  in  the  hond  of  a  deputy  county  treasurer  requir- 
ing any  default  to  be  discovered  during  his  term  or  within  six 
months  thereafter,  is  void,  as  from  §§1278,  9111  Bums  1914, 
§§1221,  5528  R.  S.  1881,  it  is  the  evident  intent  of  the  legis- 
lature to  require  such  bonds  as  protection  regardless  of  when 
defaults  may  be  discovered,  subject,  however,  to  the  limitation 
provided  in  §295  Bums  1914,  §293  R.  S.  1881,  as  to  the  time 
in  which  an  action  based  on  any  such  default  may  be  com- 
menced. Southern  Surety  Co.  v.  Kinney,  205, 217, 220  (7 ) . 

MALPRACTICE— 

Action  against  Hospital,  see  Appeal  71. 
See  also  Physicians  and  Subgbons. 

MASTER  AND  SERVANT. 

I.    Snnrxcas  amd  CoimziSAiioN,  1-8.  I  n.   Workmsn's  CoMFiNSAnoxr— Rjohto 

I  AND  LlABIUTXlS  UndBB  AcT,  4-21. 

L  Services  and  Compensation. 

1.  Action  for  BontLS. — Complaint. — Sufficiency. — ^In  an  employe's 
action  against  the  master  to  recover  a  bonus,  a  complaint 
allegring  that  plaintiff  entered  defendant's  employment,  with  an 
agreement  that  he  was  to  receive  $2  per  day,  and  that  he 
should  participate  in  the  distribution  of  a  bonus,  the  amount  of 
which  was  to  be  determined  from  the  net  earnings  of  the  com- 
pany and  apportioned  among  its  employes  in  proportion  to  the 
wages  received  by  each,  and  which  further  averred  the  total 
wages  drawn  by  plaintiff,  and  the  percentage  of  the  wages  of 
eadfi  employe  distributed  as  a  bonus,  alleges  the  amount  of 

^  bonus  to  which  plaintiff  was  entitled  with  sufficient  certainty 
to  make  it  good  as  against  demurrer. 

Orton  and  Steinbrenner  Co.  v.  Miltonherger,  462, 463  (1) . 

2.  Pa/yment  of  Bonus. — Conditions. — Compliance  by  Employe. — 
In  an  action  against  the  master  by  an  employe  to  recover  his 
share  of  a  bonus,  held  that  the  employe  had  substantially  per- 
formed the  conditions  that  placed  him  in  the  class  of  employes 
who  were  entitled  to  share  in  the  bonus. 

Orton  and  Steinbrenner  Co.  v.  Miltonberger,  462, 469  (4) . 
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3.  Master^s  Voluntary  ShaHng  of  Profits  with  Employes, — Eimr 
ploye's  Right  to  Recover, — ^Where  a  compan^f  posted  a  notice  in 
its  factory  that  it  would  share  its  profits  with  its  employes,  one 
who  entered  the  company's  employment  after  its  superintend- 
ent had  informed  him  of  the  company's  plan  of  distributing 
profits  to  employes,  and  who  accepted  a  daily  wage  much  less 
than  the  average  wage  for  similar  work  in  the  community  in 
anticipation  of  sharing  in  the  profits,  was  entitled  to  recover 
his  proportionate  share  of  the  bonus  under  the  method  of 
computation  set  forth  in  the  posted  notice. 

Orton  and Steinbrenner  Co.  v.  Miltonberger^  462, 468  (3) . 

II.  Workmen's  CJomfensation. 

4.  Accident  Arinng  Out  of  Employment — Findings  of  Indus- 
trial Board.— Conclusiveness. — In  a  proceeding  for  compensa- 
tion under  the  Workmen's  Compensation  Act  (Acts  1915  p.  392, 
§80201  et  seq.  Bums'  Supp.  1918),  the  question  whether  tiie  ac- 
cident arises  out  of  and  in  the  course  of  employment  is  usually 
a  question  of  fact  for  the  Industrial  Board,  and  its  finding 
thereon,  where  supported  by  some  evidence,  will  not  be  dis- 
turbed on  appeal.  American  Hoxniny  Co.  v.  Davis,  622. 

5.  Arising  Out  of  Employment. — Injury  by  Employes*  Train. — 
Mines  and  Minerals. — Death  resulting  from  an  injury  on  the 
employer's  premises  caused  by  a  train  furnished  by  the  em- 
ployer for  ^e  use  of  the  employes  in  going  to  and  returning 
from  a  mine,  was  an  accident  arising  out  of  and  in  the  course 
of  the  employment  of  a  civil  engineer  employed  in  and  around 
the  mine.  Indiaai  Creek  Coal,  etc,  Co.  v.  Wehr,  141, 146  (1) . 

6.  Injuries  Arising  Out  of  Employment, — Assart  "Upon  Servant 
by  Foreman^ — ^Where  an  employe,  while  engaged  in  pushing  a 
wheelbarrow,  accidentally  coUided  with  his  foreman,  and,  in  an 
altercation  which  resulted,  the  foreman  injured  the  employe  by 
striking  him,  fiuch  injuries  arose  out  of  the  employment  within 
the  meaning  of  the  Workmen's  Compensation  Act  (Acts  1915  p. 
392,  §80201  et  seq.  Bums'  Supp.  1918). 

American  Steel  Foundries  v.  Melinik,  61T,  619  (2) . 

7.  Loss  of  Eye. — Commencement  of  Compensation. — Section  28 
of  the  Workmen's  Compensation  Act  (Acts  1915  p.  392,  §80201 
et  seq.  Bums'  Supp.  1918),  providing  that  no  compensation  shall 
be  allowed  for  the  first  seven  days  of  disability  resulting  from 
an  injury,  does  not  apply  to  an  award  for  the  loss  of  an  eye, 
since  compensation  was  not  on  account  of  disability,  but  was  al- 
lowed for  the  injury  itself,  so  that  compensation  was  properly 
made  payable  from  the  day  of  the  injury. 

Oourton  v.  KUinknight,  267, 272  (2) . 

8.  Appeal. — Review. — Evidence. — A  finding  that  the  injury  arose 
out  of  and  in  the  course  of  the  employment  will  not  be  disturbed 
on  appeal  if  there  be  evidence  to  support  it,  the  question  of  the 
sufficiency  of  the  evidence  being  for  the  Industrial  Board. 

American  Leather,  etc.,  Co.  v.  Stone,  547. 

9.  Avmrd.  —  Appeal.  —  Tim^  for  Perfecting.  —  Under  §8020s2 
Bums'  Supp.  1918,  Acts  1917  p.  154,  providing  that  appeals 
from  awards  of  the  Industrial  Board  must  be  taken  within 
thirty  days  from  date  of  rendition,  where  the  last  day  of  the 
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thirty-day  period  falls  on  Sunday  an  appeal  perfected  on  the 
Monday  following  is  within  time. 

American  Steel  Foundries  V.  Melinik,  617, 619  (1) . 

10.  Cit^  Fireman, — Employe  within  Compensation  Insurance 
Policy, — ^Where  it  was  the  intention  of  the  insurer  that  its 
workmen's  compensation  insurance  policy  should  cover  city  fire- 
men, their  salaries  being  considered  in  &cing  the  amount  of  the 
premium  paid,  and  the  insurer  prepared  the  report  of  a  fire- 
man's death  to  be  filed  with  the  Industrial  Board  and  also  a 
compensation  agreement  between  the  city  and  the  fireman's  de- 
pendents, which  was  approved  by  the  board  and  paid,  the  fire- 
man was  an  employe,  and  not  an  officer,  of  the  city  in  so  far 
as  the  insurer  was  concerned. 

Frcmkfort,  etc.,  Ins.  Co.  v.  Conduitt,  584, 594  (6) . 

11.  Compensation  Agreement, — Insurer^s  Application  to  Vacate 
Approval, — Right  of  Appeal. — If  the  Industrial  Board,  has 
authority  to  entertain  and  determine  an  insurance  carrier's  ap- 
plication to  vacate  the  approval  of  a  compensation  agreement, 
the  ruling  of  the  board  upon  such  application  would  be  an  award 
appealable  under  §61  of  the  Workmen's  Compensation  Act  (Acts 
1915  p.  892,  §80201  et  seq.  Burns'  Supp.  1918). 

Frankfort,  etc,  Ins,  Co,  v.  Coriduitt,  584, 591  (4) . 

12.  Compensation  Agreement. — Insurer's  Right  to  Apply  for 
Vacation  of  Approval — Though  the  provisions  of  the  Work- 
men's Compensation  Act  (Acts  1915  p.  892,  §80201  et  seq.  Bums' 
Supp.  1918)  are  part  of  the  insurance  carrier's  contract  with 
the  employer,  and  the  insurer,  under  the  act,  is  bound  by  an 
award  rendered  against  the  employer,  it  is  not  a  necessary 
party  to  a  compensation  agreement,  but  it  is  a  party  in  interest, 
entitled  to  all  the  rights  of  the  employer,  including  that  of 
appeal,  and  on  its  request  it  should  be  made  a  party,  and  is 
then  entitled  to  apply  under  §58  of  the  act  to  vacate  the  order 
approving  the  agreement. 

Frankfort,  etc.,  Ins.  Co.  v.  Conduitt,  584, 589  (2) . 

13.  Compensation  Agreements. — Vacation  for  Fraud  or  Mistake. 
— Though  not  expressly  authorized  by  the  Workmen's  Compen- 
sation Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918), 
the  Industrial  Board  has  the  power  in  case  of  fraud,  duress  or 
mistake  to  vacate  its  approval  of  a  compensation  agreement  and 
to  entertain  an  application  for  that  purpose  when  made  by  the 
employe,  employer  or  insurance  carrier,  but  such  applications 
should  be  closely  scrutinized  and  cautiously  granted. 

Fff-ankfort,  etc.,  Ins.  Co.  v.  Conduitt,  584, 594  (5) . 

14.  Compensation  Agreement — Validity. — Notice  to  Insurer. — 
Though  the  Workmen's  Compensation  Act  (Acts  1915  p.  392, 
§80201  et  seq.  Burns'  Supp.  1918)  makes  no  provision  for  notice 
to  the  insurance  carrier  nor  for  making  it  a  party  to  an  ag^'ee- 
ment  imder  §57  for  compensation,  such  an  agreement,  when  ap- 
proved by  the  Industrial  Board,  is  binding  on  the  parties 
thereto  until  revoked,  even  though  the  insurer  had  no  actual 
notice  of  its  execution  or  approval. 

Frankfort,  etc.,  Ins.  Co.  v.  Conduitt,  584, 589  (1)  • 

15.  "Employe." — "Young  Person." — Infcmts. — A  young  person, 
defined  by  §8038  Burns  1914,  Acts  1899  p.  231,  as  amended,  Acts 
1919  p.  158,  §76,  to  be  a  person  of  the  age  of  fourteen  years  and 
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under  the  age  of  eighteen  years,  cannot,  without  a  compliance 
with  §8022  Burns  1914,  Acts  1899  p.  231,  part  of  the  same  act, 
in  the  matter  of  the  affidavit  therein  required  as  to  the  age, 
etc,  of  the  young  person,  be  an  employe  within  the  meaning 
of  the  Workmen's  Compensation  Act,  which  so  defined  the  word 
^'employe''  as  to  include  only  such  persons  as  are  lawfully  in 
the  service  of  another.     (Acts  1919  p.  176,  §76.) 

In  re  Stoner,  324. 

16.  Employment. — Going  To  and  Returning  From. — ^Whether  an 
employe  in  going  to  or  returning  from  the  place  of  his  employ- 
ment is  in  the  line  of  his  employment  is  governed  and  controlled 
by  the  particular  circumstances  and  facte  of  each  case. 

Indian  Creek  Coal,  etc.,  Co.  v.  Wehr,  141, 151  (2). 

17.  Employment. — Liberal  Construction. — Courts  have  been 
liberal  in  so  interpreting  workmen's  compensation  statutes  as 
.to  bring  in  many  cases  where  the  acts  of  the  employes  seemed 
to  be  outside  of  the  strict  and  ordinary  lines  of  duty,  especially 
where  transportation  was  furnished  by  the  employer  as  an  in- 
cident to  the  employment. 

Indian  Greek  Coal,  etc.,  Co.  v.  Wehr,  141, 152  (3) . 

18.  Employer's  Knowledge  of  Injury. — Notice. — ^Where  em- 
ployers had  actual  knowledge  of  an  injury  to  an  employe's  eye 
and  her  incapacity  therefrom,  and  that  the  injury  had  caused 
partial  loss  of  vision,  they  could  not,  after  failure  to  furnish 
physicians  and  hospital  service  escape  liability  for  compensation 
under  the  Workmen's  Compensation  Act  (Acts  1915  p.  392, 
§80201  et  seq.  Bums'  Supp.  1918)  for  total  loss  of  vision  of  such 
eye  resulting  from  the  orig^inal  injury  on  the  ground  that  no 
written  notice  of  total  blindness  was  afterwai^s  gfiven  them, 
since  the  employer's  knowledge  of  the  injury  operated  as  a  sub- 
stitute for  the  written  notice  required  by  §22  of  tiie  act 

Garton  v.  KUmknight,  267, 271  (1) . 

19.  Independent  Contractor. — One  hired  at  a  price  per  ton  to 
shovel  coal  from  railroad  cars  to  a  bin,  tools  being  fumi^ed 
him  by  employer,  is  an  employe  under  the  Workmen's  Compen- 
sation Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918), 
and  not  an  independent  contractor. 

Indiana,  etc..  Glass  Co.  v.  Mauek,  546. 

20.  Subrogation  of  Insurer. — An  insurer  that  by  its  policy  has 
stipulated  for  a  right  of  subrogation  to  the  rights  of  the  em- 
ployer only  in  case  of  payment  and  to  the  extent  of  payment  of 
loss  or  expense  under  the  policy,  cannot  maintain  an  action  on 
the  theory  of  being  subrogated  to  the  employer's  right  of  action 
conferred  by  §13  of  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  §80201  et.  seq.  Bums'  Supp.  1918,  before  having  paid  in 
full  the  whole  liability  fixed  by  the  award  of  the  Industrial 
Board. 

Maryland  Casualty  Co.  y.  Cleveland,  etc.,  R.  Co.,  272, 276  (2) . 

21.  Va^eation  of  Compensation  Agreement. — Inswrea's  Misconcep- 
tion of  Law. — A  mere  misconception  on  the  part  of  an  insur- 
ance carrier  as  to  the  law  is  not  of  itself  such  a  mistake  as 
would  authorize  the  setting  aside  of  a  compensation  agreement 
approved  by  the  Industrial  Board. 

Frankfort,  etc.,  Ins.  Co.  y.  Conduitt,  584, 596  (7) . 
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'•MAY"— 

Construed  as  "shall,"  see  Counties  2. 

MECHANICS'  LIENS— 

See  also  Pleading  6. 

1.  Leasehold  Estates. — Voluntary  Surrender  of  Estate, — Lien 
Not  Destroyed, — The  voluntary  surrender  of  the  lease  creating 
an  estate  for  years,  does  not  destroy  a  mechanic's  lien  which 
attached  before  such  surrender. 

National  Lumber  Co.  v.  Hobbs,  476, 479  (2) . 

MEMORANDUM— 

See  New  Trial  4,  5. 

MILITARY  SERVICE— 

Death  occurs  while  in,  see  Insurance  17. 

MINES  AND  MINERALS. 

See  also  Master  and  Servant  5. 

OH  and  Gas  Lands, — Joint  Lease, — Lease  of  Separate  Tracts 
Owned  Severally  by  Lessors, — An  oil  and  gas  lease  made  by 
husband  and  wife,  who  were  designated  therein  as  the  first 
party,  describing  the  land  by  boundaries  and  as  containing  a 
certain  number  of  acres,  and  making  no  reference  to  separate 
ownership  of  the  several  tracts  leased,  and  providing  as  consid- 
eration one  dollar  and  delivery  to  the  first  party  of  a  stipulated 
share  of  all  oil  produced,  and  requiring  the  second  part^  to 
complete  a  well  ''on  said  lands"  within  a  certain  time,  is  a  joint 
lease  which  is  satisfied  by  the  completion  of  a  single  well,  though 
the  lease  covered  three  tracts  of  land,  two  of  which  belong^ed  to 
the  husband  and  one  to  the  wife.  OhAo  Oil  Co.  v.  Fowler ^  1. 

MONEY  RECEIVED— 

1.  ForrYud  and  Pcurticular  Averments, -^Pleading, — ^Whcre  a  com- 
plaint for  money  had  and  received  contains  specific  allegations 
showing  that  the  defendant  is  not  entitled  to  the  money  for 
which  the  suit  is  brought,  the  formal  averment  that  the  money 
was  received  by  defendant  for  the  use  and  benefit  of  plaintiff 
becomes  unnecessary.        Henby  v.  Caldwell,  Admr.,  301, 307  (2) . 

2.  Formal  and  Particular  Averments. — Without  Consideration, — 
Pleading, — A  complaint  for  money  had  and  received  which 
merely  avers  that  there  was  no  consideration  therefor,  and 
which  omits  the  formal' allegation  that  the  money  was  received 
by  defendant  for  the  use  and  benefit  of  plaintiff  is  insufficient, 
as  money  received  as  a  gift  is  without  consideration,  but  not  the 
subject  of  recovery  in  such  an  action. 

Henby  v.  Caldwell,  Admr,,  301, 308  (3) . 

MORTGAGES— 

Foreclosure, — Joinder  of  Plaintiffs, — An  owner  of  all  the  bonds  of 
a  corporation  secured  by  a  mortgage  on  its  property  may  prop- 
erly join  with  the  trustee  in  an  action  to  foreclose,  under  §§251, 
252  Bums  1914,  §§251,  252  R.  S.  1881,  notwithstanding  §249 
Bums  1914,  §249  R.  S.  1881. 

Fidelity,  etc,  Co.  V.  M.  A.  Sweeney,  etc,  Co.,  494. 
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MOTIONS— 

See  also  Trial. 

To  make  complaint  more  specific,  see  also  Appeal  9, 10,  88,  98. 

To  modify  judgment,  see  also  Appeal  11 ;  Judgbcent  7,  8. 

To  strike  out,  see  also  Appeial  12,  90. 

To  direct  verdict,  see  also  Appeal  16. 

Motion  to  Stanke  OtU  Motion, — A  motion  to  strike  out  a  motion 
is  usually  frivolous  and  ought  not  to  be  entertained  or  entered 
of  record  by  the  trial  court. 

Fidelity,  eto,,  Co.  v.  Hall,  Adnur,,  116, 117  (1) . 

MUNiaPAL  CORPORATIONS, 

I.   Pxmua  iMFBOYMMmnBt  1-5.  JH.   Tobxb,  8-23. 

n.     Usa     AND      lUoULATION     OT     PuBUC 

BraMK,  6t  7. 

I.  Public  Improvements. 

1.  Sidewalks, — D^ela/ratory  Resolution, — Validity, — Certainty. — 
A  declaratory  resolution  for  the  construction  of  a  cement  side- 
walk is  not  void  for  uncertainty  because  it  provides  for  a  foun- 
dation of  "cinders,  sand  or  other  equivalent  material,"  the 
alternative  materials  merely  giving  lot  owners  and  contractors 
an  option  to  use  the  most  available  materials  in  the  foundation 
which  in  no  way  affected  the  requirement  that  a  cement  wall  be 
constructed.  (City  of  Bluff  ton  V.  Miller  [1904],  33  Ind.  App. 
521,  distinguished.) 

In&ana  Truck  Farm  Co,  v.  Town  of  Schneider,  2A,27  (1) . 

2.  Sidewalks, — Dechuratory  Resolution, — Validity, — A  declara- 
tory resolution  for  the  construction  of  a  sidewalk  adopted  by 
a  town  board  of  trustees  pursuant  to  §9005a  Burns  1914,  Acts 
1913  p.  744,  is  not  void  because  the  grade  for  the  sidewalks 
had  not  theretofore  been  established,  as  recited  in  the  resolu- 
tion, which  provided  for  construction  according  to  plans  and 
specifications  on  file  in  the  clerk's  office,  where  it  appeared  that, 
previously  to  the  adoption  of  the  resolution,  the  engineer  for 
the  town  had  delivered  to  the  clerk  for  the  use  of  the  board 
profiles  and  specifications  from  which  the  grade  line  of  the  pro- 
posed walk  could  be  determined. 

India/na  Truck  Fa/rm  Co,  v.  Tovm  of  Schneider,  24, 28  (2) . 

3.  SideuxUks, — Contract. — Validity. — Plans  and  Specifications, — 
Requisites. — Since  §9005e  Bums  1914,  Acts  1913  p.  749,  author- 
izing foreclosure  of  a  sidewalk  constructor's  lien  on  each  lot  for 
an  amount  sufficient  only  to  cover  the  cost  of  the  walk  in  front 
of  that  lot,  was  repealed  by  Acts  1917  p.  683  (§9006e  Bums' 
Supp.  1918),  which  provided  a  different  method  of  procedure, 
a  contract  for  the  construction  of  sidewalk  was  not  invalid  be- 
cause the  plans  and  specifications  did  not  determine  in  advance 
the  area  of  the  walk  and  the  volume  of  cuts  or  fills  in  front  of 
each  lot,  as  required  under  the  orig^inal  statute. 

Indiana  Truck  Fa/rm  Co,  v.  Toum  of  Schneider,  24, 30  (5) . 

4.  Sidewalks. — Contmct. — Validity. — Estahlishment  of  Grades  by 
Engineer, — A  contract  for  the  construction  of  a  sidewalk  which 
authorizes  the  establishment  of  grades  and  the  making  of  cuts 
under  the  direction  of  the  engineer  is  not  invalid  as  delegating 
discretionary  powers  to  him,  where  a  further  provision  gave 
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the  engrineer  full  supervision  according  to  the  plans,  so  that  his 
duties  were  thereby  wholly  ministeriaL 

iTidiana  Truck  Fa/rm  Co.  v.  Tovm  of  Schneider,  24, 29  (4) . 

5.  Sidewalks. — Contract  Covering  Sepa/rate  Improvements. — Vor- 
lidity. — Where  a  town  board  of  trustees  adopted  separate  de- 
claratory resolutions  for  the  construction  of  three  connecting 
portions  of  sidewalk,  a  single  contract  covering  all  portions  of 
the  work  was  not  invalid. 

Indiana  Truck  Fo/rm  Co.  y.  Tovm  of  Schneider,  24, 29  (3) . 

11.  Use  and  Regulation  of  Public  Streets. 

6.  Use  of  Street. — Pedestrians  Crossing  Between  Intersections. — 
Negligence. — The  fact  that  a  pedestrian,  injured  in  a  collision 
with  an  automobile,  undertook  to  cross  the  street  at  a  place 
other  than  a  regular  crossing  will  not  of  itself  defeat  his  action 
for  personal  injuries  against  the  driver  of  the  automobile. 

Craft  Y.Stone,  71, 76  (4). 

7.  Use  of  Streets. — Pedestrians. — AtU<ymobiles. — Care  Required. 
— It  is  the  duty  of  a  pedestrian  crossing  a  public  street  to  look 
and  take  reasonable  precautions,  according  to  the  character  of 
the  thoroughfare,  to  avoid  collision  with  approaching  vehicles, 
but  he  need  not  exercise  the  high  degree  of  vigilance  required  of 
a  footman  at  railroad  crossings;  and  one  has  the  right  to  drive 
his  automobile  alon^  a  street  observing  such  watchfulness  for 
pedestrians  and  having  his  automobile  under  such  control  that, 
by  the  exercise  of  ordinary  care,  he  may  avoid  injury  to  oti^ers 
having  corresponding  and  reciprocal  rights. 

Craft Y.SUme,n,ie  (3). 

III.    Torts. 

8.  Sidewalk  Obstruction. — Reimbursement. — Action  by  City. — 
Permission  given  by  one  member,  out  of  the  presence  and  hear- 
ing of  the  other  members,  of  the  board  of  public  works,  to  build 
a  cement  step  on  a  sidewalk,  is  no  defense  to  the  city's  action  for 
reimbursement  for  damages  recovered  by  one  falling  thereon, 
since  by  §8694  Bums  1914,  Acts  1905  p.  236,  §91,  no  member 
has  any  authority  to  act  for  such  board  except  pursuant  to  an 
order  thereof  regularly  made  at  a  meeting  where  a  majority  is 
present.  Sipe  v.  City  of  Kokomo,  366, 366  (1) . 

9.  Sidewalks. — Obstruction  by  Another. — City  Not  in  Pa/ri 
Delicto. — A  city  is  not  in  pari  delicto  with  one  who  has  ob- 
structed a  sidewalk  by  constructing  therein  a  concrete  step 
without  the  authority  or  consent  of  the  city. 

Sipe  V.  City  of  Kokom/o,  365, 366  (2). 

10.  Streets.  —  Personal  Injuries.  —  Contributory  Negligence. — 
Jv/ry  Question. — In  an  action  against  the  city  for  the  death  of 
plaintiff's  wife,  killed  when  the  steering  gear  of  his  automobile 
became  locked,  causing  the  automobile  to  run  through  a  fence 
on  the  bank  of  a  stream  running  parallel  with  a  street,  held 
that  under  the  evidence  the  question  of  contributory  negligence 
was  for  the  jurjr. 

City  of  Indianapolis  v.  Moss,  Admr.,  129, 137  (12) . 

11.  ^  Streets. — Personal  Injuries. — Guarding  Streets, — InstruO" 
tions. — Certainty. — In  an  action  against  a  city  for  the  death  of 
plaintiff's  wife,  who  was  killed  when  his  automobile  ran  through 
an  insufficient  fence  between  a  street  and  a  stream  running 
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parallel  with  it,  instructions  as  to  the  duty  of  the  city  in  ref- 
erence to  maintaining  a  barrier  at  the  place  of  the  accident  held 
not  misleading  as  being  too  general  in  their  scope. 

City  of  Indianapolis  v.  Moss,  Admr.,  129, 139  (16). 

12.  Streets, — Maintenance, — C(Mre  Required, — ^While  cities  are  re- 
quired to  exercise  ordinary  care  to  keep  their  streets  reasonably 
safe  for  ordinary  public  travel,  including  the  use  of  automobiles 
thereon,  their  duty  in  that  regard  in  any  given  case  must  be  de- 
termined by  the  generid  rule  with  reference  to  the  safety  of 
streets,  and  not  by  the  adoption  of  some  special  rule  applicable 
only  to  those  using  some  particular  mode  of  travel. 

City  of  Indianapolis  v.  Moss,  Admr.,  129, 134  (3) . 

13.  Street, — Maintenance. — Barrier  Between  Street  and  Stream. 
— DvJty  to  Erect, — Where  a  city  street  ran  parallel  with  a  creek, 
the  bed  of  which  was  twenty  feet  below  the  traveled  portion  of 
the  street,  with  a  bank  sloping  at  an  angle  of  forty-five  degrees 
from  the  top  of  a  supporting  wall  extending  several  feet  above 
the  normal  level  of  the  water,  ordinary  care  required  the  erec- 
tion and  maintenance  of  a  barrier  for  the  protection  of  the 
public  travel  on  such  street. 

City  of  Indianapolis  V.  Moss,  Admr,,  129, 134  (4) . 

14.  Streets, — Maintenance,-— Insufficiency  of  Bcurrier  Between 
Street  and  Stream, — Negligence. — ^Where  due  care  required  that 
a  city  erect  a  barrier  between  a  street  and  a  creek  bank  running 

Sarallel  with  it  for  the  protection  of  the  traveling  public,  evi- 
ence  that  the  only  barrier  maintained  was  a  fence,  the  base  of 
which  was  lower  than  the  traveled  portion  of  the  street  and 
consisted  of  small  posts,  set  insecurely  in  the  ground  about  eight 
feet  apart,  to  which  a  small  top  rail  and  a  string  of  light  boards 
were  fastened  horizontally,  warranted  a  finding  of  the  city's 
negligence  in  an  action  against  it  for  the  death  of  a  passenger 
in  an  automobile  which  ran  through  the  fence. 

City  of  Indianapolis  v.  Moss,  Admr.,  129, 135  (6) . 

15.  Streets. — Maintenance. — Negligence, — Failure  to  Maintain 
Barrier  Between  Street  and  Creek, — ^Although  due  care  required 
a  city  to  maintain  a  barrier  between  a  street  and  a  creek  bank 
running  parallel  with  it,  the  failure  of  the  city  to  maintain  a 
sufficient  barrier  does  not  warrant  a  recovery  for  the  death  of 
a  passenger  in  an  automobile  which  went  through  the  barrier, 
unless  the  automobile  would  have  been  restrained  by  such  a 
barrier  as  should  have  been  maintained. 

City  of  Indianapolis  v.  Moss,  Adrrvr.,  129, 136  (7). 

16.  Streets.  —  Maintenance.  —  Negligence,  —  Wrongful  Death. — 
Jury  Questions, — In  an  action  against  a  city  for  the  death  of 
a  passenger  in  an  automobile  which  went  through  a  fence  on 
the  bank  of  a  creek,  evidence  held  to  make  it  a  question  for  the 
jury  whether  such  a  barrier  as  the  city  should  have  maintained 
would  have  restrained  the  automobile  and  prevented  the  acci- 
dent. City  of  Indianapolis  v.  Moss,  Admr,,  129, 136  (8) . 

17.  Streets, — Maintenance, — Barrier  Between  Street  and  Creek, 
— Sufficiency. — Where  an  automobile  ran  through  a  fence  be- 
tween a  street  and  a  creek  bank  running  parallel  with  it  when 
the  driver  lost  control  of  the  machine  because  of  the  locking 
of  the  steering  gear,  the  fact  that  the  city  could  not  have  an- 
ticipated the  locking  of  the  steering  gear  does  not  relieve  it  from 
liability  if  conditions  were  such  as  to  require  the  erection  of  a 
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barrier,  since  the  city  should  have  anticipated  that  some  vehicle 
from  some  cause  might  have  come  in  contact  with  a  force  that 
might  be  overcome  by  reasonable  resistance. 

City  of  Indianapolis  v.  Moss,  Admr.,  129, 136  (10) . 

18.  Streets. — Maintenance, — Care  Required. — The  duty  of  a  city 
to  maintain  its  streets  in  a  reasonably  safe  condition  is  not 
discharged  by  keeping  the  traveled  portions  free  from  obstruc- 
tions and  defects,  but  requires  the  use  of  ordinary  care  to  pro- 
tect persons  lawfully  using  the  streets  in  a  reasonably  prudent 
manner  from  dangerous  places  near  the  traveled  portion,  al- 
though outside  of  it. 

City  of  Indianapolis  v.  Moss,  Adnvr.,  129, 133  (2) . 

19.  Streets, — Maintenance. — Care  Required. — A  city  is  only  re- 
quired to  guard  against  such  dangers  in  streets  as  can,  or  ought 
to  be  foreseen,  in  the  exercise  of  reasonable  prudence  and  care. 

City  of  Indianapolis  v.  Moss,  Admr.,  129, 136  (11) . 

20.  Streets. — Maintenance. — Care  Required. — Cities  are  charged 
with  the  duty  of  maintaining  their  streets  in  a  reasonably  safe 
condition  for  travel  by  persons  lawfully  using  them  in  a  rea- 
sonably prudent  manner. 

City  of  Indianapolis  v.  Moss,  Admr.,  129, 133  (1) . 

21.  Street. — Licensed  Use  for  Horse-racing. — Liability  for  In- 
jury.— Even  though  a  city  had  granted  express  permission  for 
the  holding  of  a  horse  show  on  one  of  its  streets,  it  would  not  be 
liable  to  one  in  the  street  for  injury  resulting  therefrom,  as 
a  horse  show  is  not  intrinsically  dangerous,  and  it  is  not  to  be 
presumed  that  the  city,  in  authorizing  the  show,  intended  to  in- 
clude in  it  unlawful  racing  as  a  part  of  the  program. 

City  of  Mt.  Vernon  v.  Alldridge,  309, 313  (3). 

22.  Unlawful  Use  of  Streets, — Failure  to  Prevent. — Personal  In- 
juries.— Liability. — The  fact  that  horse  racing  occurs  on  a  pub- 
lic street  in  violation  of  the  law  and  of  a  city  ordinance,  though 
known  to  public  officials,  does  not  make  the  city  liable  for  per- 
sonal injuries  resulting  therefrom. 

City  of  Mt.  Vernon  v.  Alldridge,  309, 313  (4) . 

23.  Use  of  Way. — Personal  Injuries. — Complaint. — Inconsistent 
Theories. — In  an  action  for  wrongful  death  against  a  city  and 
the  alleged  owners  of  a  way  in  using  which  decedent  was  killed, 
a  complaint  alleging  that  such  way  was  owned  by  the  city's 

•  codef endants,  that  decedent,  at  the  time  he  was  killed,  was  using 
the  way  on  the  invitation  of  such  codefendants,  and  that  such 
codef  endants  negligently  failed  properly  to  guard  against  injury 
thereon,  held  inconsistent  with  the  theory  that  the  way  had  been 
dedicated  to  public  use. 

CUurk,  Admx.,  v.  City  of  Huntington,  437, 448  (8) . 

NEGLIGENCE— 

See  also  Appeal  64;  Municipal  Corporations  6,  10, 14, 16;  Phy- 
sicians AND  Surgeons  4;  Pleading  8;  Railroads  7,  8,  11; 
Street  Railroad  3,  4. 

Contributory,  theory  of,  see  also  Appeal  96. 

Presumptions  of,  see  also  Appeal  51,  58 ;  Carriers  3,  4. 

Construction  of  contracts  against,  validity,  see  also  Warehouse- 
men 1,  3. 

Vol.  74—48 
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1.  Electric  Wires. — Defective  InauUilion, — Injuries  to  Children, 
— Liability. — If  an  improperly  insulated  electric  wire  con- 
structed tiirough  the  branches  of  a  small  tree  on  private  prop- 
erty was  obviously  dangerous  to  persons  coming  in  contact 
therewith,  and  if  the  electric  company  owning  and  maintaining 
the  wire  should  reasonably  have  anticipated  that  children  in 
their  play  would  climb  into  the  tree,  and  thus  be  exposed  to 

-  danger,  the  company  is  liable  for  injuries  to  a  child  nine  years 
of  age  climbing  into  the  tree  and  coming  into  contact  with  the 
wire,  even  though  the  wire  was  not  an  "attractive  nuisance," 
and  regardless  of  whether  such  child  was  a  trespasser. 

Fort  Wayne,  etc,  Traction  Co.  v.  Stark,  669, 671  (2) . 

2.  Pleading. — Complaint. — Sufficiency. — ^Where  a  complaint  for 
personal  injuries  shows  the  existence  of  a  duty  resting  on  the 
defendant  in  favor  of  plaintiff,  it  is  sufficient  to  charge  in  gen- 
eral terms  that  the  defendant  negligently  did,  or  negligently 
omitted  to  do,  some  act  in  violation  of  such  duty  which  was  the 
proximate  cause  of  the  alleged  injuries,  but  where  the  plain- 
tiff, without  alleg^ing  that  the  act  complained  of  was  negligently 
done  or  omitted,  attempts  to  show  such  fact  by  stating  the  con- 
ditions under  which  it  was  done  or  omitted,  and  all  the  sur- 
rounding circumstances,  they  must  be  of  such  a  character  as 
will  enable  the  court  to  say,  as  a  matter  of  law,  that  negligence 
is  shown.  Public  Utilities  Co.  v.  Vieau,  677, 679  (1 ) . 

8.  Presumption  of  Negligence. — Defense  of  Contributory  Negli- 
gence.— ^A  presumption  of  negligence  does  not  preclude  the  de- 
fense of  contributory  negligence. 

Indianapolis  Traction,  etc.,  Co.  V.  Thomburg,  642, 651  (11). 

4.  Private  Way. — Public  Use  by  Invitation. — Duty  of  Owner. — 
Where  one  establishes  a  private  road  or  way  upon  his  own 
ground,  and  expressly  or  impliedly  invites  the  public  to  use  it, 
he  must  exercise  reasonable  care  and  diligence  to  maintain  it  in 
safe  condition  for  those  traveling  over  it,  and  must  keep  it  free 
from  dangerous  obstructions  and  pitfalls. 

Clark,  Admx.,  v.  City  of  Huntington,  437, 446  (6) . 

6.  Private  Wwy. — Use  by  Invitee. — Personal  Injuries. — Asswmp- 
tion  of  Risk. — ^Where  a  member  of  the  public  who  was  invited 
by  the  owner  to  use  a  private  way  did  so  with  full  knowledge  of 
the  existence  of  a  dangerous  pitfall  which  caused  his  death,  he 
assumed  the  risk,  even  though  he  had  forgotten  the  pitfall  at 
the  time,  and  there  can  be  no  recovery  for  his  death. 

Clark,  Admx.,  V.  City  of  Huntington,  437, 447  (7) . 

6.  Use  of  Private  Way  by  Invitee. — Concealed  Perils. — Oumear^ 
Duty  to  Give  Warning. — It  was  the  duty  of  the  owners  of  a 

{private  way  to  one  using  it  as  an  invitee  to  give  warning  of  any 
atent  or  concealed  perils  on  the  way,  or  in  such  immediate 
proximity  thereto  as  to  constitute  substantially  a  part  thereof, 
but  there  can  be  no  recovery  for  the  death  of  such  invito  re- 
sulting from  his  falling  from  a  retaining  wall,  where  the  place 
of  danger  was  as  well  known  to  the  invitee  through  continued 
observation  as  it  was  to  the  owners  of  the  way. 

Clark,  Admx.,  v.  City  of  Huntington,  437, 445  (5) . 

7.  Use  of  Private  Way  by  Licensee. — Duty  of  Otvner. — ^Where 
one  traveling  over  a  private  way  as  a  mere  licensee  was  injured 
by  falling  from  a  retaining  wall,  the  owners  controlling  the 
property  owed  him  no  duty  as  to  the  condition  of  the  premises. 
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except  that  they  could  not  knowingly  expose  him  to  a  hidden 
peril  or  wilfully  cause  him  injury,  and  under  such  right  the 
injured  party  entered  upon  the  way  at  his  own  risk. 

Clark,  Admx.,  V.  City  of  Huntington,  437, 444  (3) . 

8.  Use  of  Private  Way  for  Hire. — Duty  of  Ovmer. — ^Where  de- 
cedent's employer  had  paid  for  the  privilege  of  using  a  private 
way  owned  by  others,  decedent,  as  a  user  for  hire,  was  there  as 
an  invitee  of  the  owners,  who  owed  to  him  the  duty  of  having 
such  way  in  a  reasonably  safe  condition,  and  to  give  warning  of 
any  concealed  perils. 

Clark,  Admx.,  v.  City  of  Huntington,  437, 445  (4) . 

NEGOTIABLE  INSTRUMENTS— 

See  Bills  and  Notes. 

NAMES— 

Assumed  Business  Namte, — FaUure  to  File  Certificate. — Effect. — 
Statute. — Even  though  the  act  (Acts  1909  p.  368,  §9711a  et  sef. 
Bums  1914),  requiring  a  person  conducting  a  business  in  this 
state  under  an  assumed  or  trade  name  to  file  a  certificate  with 
the  county  clerk  showing  his  real  name  and  residence,  applies  to 
a  trader  operating  under  an  assumed  name,  he  is,  at  most,  pre- 
cluded from  transacting  business  in  the  state  until  he  has  com- 
plied with  the  statute,  and  is  not  thereby  barred  from  bringing 
tort  action  in  replevin.  {Homing  y.  McGUl  [1917],  189  Ind. 
332,  distinguished. )  Lowenstine  v.  Cttro,  516, 520  (1) . 

NEWLY-DISCOVERED  EVIDENCE— 

See  Appeal  27» 

NEW  TRLAlL— 

Motions  for,  see  also  Appeal  2,  5. 
See  also  Appeal  27,  30;  Judgment  8. 

1.  Answers  to  Interrogatories. — Inconsistency  with  Verdict  Not 
Ground  for  New  Trial. — The  inconsistency  with  the  verdict  of 
answers  to  interrogatories  is  not  a  ground  for  new  triaL 

Fanners  Mutuul  Fire  Ins.  Co.  v.  Olson,  448, 459  (5) . 

2.  Defect  in  Finding. — Remedy. — Venire  de  Novo. — ^Defects  in 
the  form  of  a  finding  cannot  be  reached  by  a  motion  for  a  new 
trial,  but  only  by  a  motion  for  a  venire  de  novo. 

Moore  v.  Moore,  626, 630  (6) . 

3.  Grounded  Upon  Admission  of  Evidence. — Judgment  and  Con^ 
elusions  of  Law  Based  on  Findings  Ignoring  the  Evidence. — 
Where  the  judgment  and  conclusion  of  law  are  based  solely  upon 
the  facts  as  found  b^  the  court  and  not  upon  the  evidence  whose 
admission  is  complained  of  by  motion  for  new  trial,  it  is  not 
error  to  overrule  such  motion.       Thompson  v.  Fesler,  80, 85  (2)  , 

4.  Motion. — Mem/yranduw^ — In  view  of  the  provisions  of  §585 
Bums  1914,  §559  R.  S.  1881,  makine  provision  for  new  trials 
and  prescribing  grounds  therefor,  ana  of  §588  Bums  1914,  §562 
R.  S.  1881,  prescribing  a  motion  upon  written  causes,  and  of 
the  fact  that  the  courts  had  decided  that  grounds  other  than 
those  prescribed  by  §585,  supra,  will  not  be  considered,  and  that 
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all  such  facts  were  within  the  knowledge  of  the  general  assem- 
bly of  1917,  held  that  §5  of  Acts  1917  p.  523,  8691e  Bums'  Supp. 
1918,  requiring  that  a  memorandum  be  attached  specifying  the 
reasons  why  a  motion  should  be  sustained,  was  not  intended  to 
apply  to  a  motion  for  new  trial. 

Wilson  V.  SerUman,  112, 113  (2) . 

5.  Motion, — Sufficiency. — Memotrandurru — ^A  motion  for  a  new 
trial  need  not  be  accompanied  by  a  memorandum. 

Ohio,  etc.,  Ins.  Co.  v.  Dobbs,  685, 689  (2) . 

NOTICE— 

See  Masteb  and  Servant  18;  Trade  Unions  3. 

Of  loss  by  insurer,  see  also  Insurance  18. 

Of  assessment,  see  also  Insurance  19. 

Of  sharing  profits,  employe's  right  to  recover,  see  also  Master 
AND  Servant  3. 

To  insurer  carrier  for  compensation,  validity  of  agreement,  see 
also  Master  and  Servant  14. 

NOVATION— 

See  also  Release  5. 

Assent  of  Parties, — Bills  and  Notes. — ^The  violation  of  instruc- 
tions by  an  agent  in  the  preparation  and  delivery  of  a  renewal 
note,  resulting  in  the  substitution  of  a  new  maker  and  the 
omission  of  the  signature  of  one  joint  debtor  on  the  old  notes, 
without  the  knowledge  or  consent  of  the  principals  of  such 
agent,  they  not  having  consented  to  the  release  of  such  omitted 
person,  does  not  as  against  such  principals  establish  a  novation, 
since  thereto  consent  of  all  the  parties  to  the  new  arrangement 
is  necessary.  Gates,  Admr.,  v.  Fauvre,  382, 399  (12) . 

NUISANCE— 

Damnum  Absque  Injuria^ — Railroads. — One  who  chooses  to  invade 
for  residential  purposes  a  district  devoted  wholly  to  railroad  and 
manufacturing  purposes,  does  so  at  his  own  risk  and  must  be 
held  to  have  anticipated  the  incidental  damages  from  smoke, 
gases,  fumes  and  noises,  which  must  be  regarded  as  damnum 
absque  injuria.       Bennett  v.  LaJce  Erie,  etc.,  R.  Co.,  156, 166  (2). 

OFFICERS— 

See  also  Indemnity  3 ;  Limitation  op  Action  2. 

Bonds  of  deputies,  see  also  Counties. 

Rights,  powers,  see  also  Municipal  Corporations  8. 

Eligibility  to  hold  office  of  township  trustee,  see  also  TOWNS. 

1.  Actions  on  Bonds. — Suggestion  of  Defects. — Pleading. — ^In  an. 
action  on  an  official  bond,  where  the  bond  is  an  exhibit  to  the 
complaint  and  shows  on  its  face  a  defect  or  failure  to  meet  stat^ 
utory  requirements,  such  showing  constitutes  a  sufficient  sugges- 
tion of  defects  to  bring  into  operation  the  provisions  of  §§1278, 
9113  Bums  1914,  §§1221,  5530  R.  S.  1881. 

Southern  Surety  Co,  v.  Kinney,  205, 215  (4). 

2.  Bond, — Conditions  Im^posed  by  Statute. — Restrictive  Provi- 
sions.— Sureties, — The  conditions  imposed  by  provisions  of  the 
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statutes  concerning  official  bonds  are  parts  of  such  a  bond 
though  not  written  therein,  and  which  sureties  are  bound  to 
know,  and  the  latter  are  powerless  to  change  the  obligations  as- 
sumed by  inserting  in  the  bond  any  restrictive  provision. 

Southern  Surety  Co.  v.  Kinney,  206, 217, 220  (6) . 

3.  Bonds. — Actions, — Limit  of  Recovery. — Instructions. — In  an 
action  on  an  official  bond,  an  instruction  on  the  amount  of  recov- 
ery should  have  limited  the  amount  to  the  penalty  of  the  bond 
and  interest.  Southern  Surety  Co.  v.  Kinney ,  205, 224  (14 ) . 

4.  Bonds. — Recovery. — Valuation  .and  Appraisement  Laws. — 
Under  §604  Bums  1914,  §577  R.  S.  1881,  judgment  on  the  bond 
of  a  deputy  county  treasurer  for  defalcations  in  office  should 
be  without  relief  from  valuation  and  appraisement  laws. 

Southern  Sv/rety  Co.  v.  Kinney,  205, 226  (17) . 

5.  Official  Bonds. — Defects. — Curative  Statutes. — Deputies."^ 
The  bond  of  a  deputy  county  treasurer  is  official  although  it 
names  the  treasurer  as  obligee  instead  of  the  State  of  Indiana, 
as  required  by  §9111  Bums  1914,  §5528  R.  S.  1881,  and  although 
it  was  not  approved  by  nor  deposited  with  any  officer  having 
statutory  authority  in  that  regard,  as  provision  is  made  for  the 
cure  of  such  defects  by  §§1278,  9113  Bums  1914,  §§1221,  5530 
R.  S.  1881.  Southern  Surety  Co.  Y.  Kinney,  20S,  21b  (3). 

OPINIONS— 

See  Evidence  12. 

PARTNERSHIP— 

See  Corporations  2,  7. 

PAYMENT— 

See  also  Eminent  Domain;  Joint  Adventures  4;  Landlord  and 
Tenant  2;  Subrogation  1;  Tender. 

Collection  of  claim  by  check,  see  also  Attorney  and  Client. 

• 

Acceptance  of  Note. — Presumptions. — Intention  of  Parties. — 
Proof. — Bills  and  Notes. — While  the  general  rule  is  that  the 
acceptance  of  a  negotiable  note  is  prima  fa^ne  payment  of  a  pre- 
existing debt,  there  is  no  presumption  of  payment  from  the  ac- 
ceptance of  a  nonnegotiable  note,  and  in  either  case  tiie 
intention  of  the  parties  is  the  controlling  element,  and,  when 
in  issue,  may  be  ascertained  from  any  competent  evidence, 
either  direct  or  circumstantial. 

Gates,  Admr.,  v.  Fauvre,  382, 400  (13) . 

PERSONAL  INJURIES— 

See  Carriers  2-4 ;  Electricity  2 ;  Evidence  10 ;  Municipal  Cor- 
FORATioNS  10,  11,  21,  22,  23;  Negligence  5;  Pleading  8-10; 
Railroads  9-11;  Street  Raiusoads  3,  4. 

Actions,  answer  to  interrogatories,  see  also  Appeal  62. 

Actions,  instructions,  see  also  Appeal  51,  58. 

Death  of  party,  rendition  of  judgment  nunc  pro  tunc,  see  also 
Abatement  and  ^vival. 

Excessive  damages,  see  also  Damages,  2. 

Injuries  to  children  from  defective  insulationy  see  Negligence  1. 
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PHYSICIANS  AND  SURGEONS— 

Competency  of  opinion  testimony,  see  also  Evidence  12. 

1.  Malpractice, — Evidence, — Sufficiency, — In  an  action  for  mal- 
practice in  leaving  a  piece  of  gauze  in  an  incision  made  during 
the  course  of  a  surg^ical  operation,  evidence  held  sufficient  to 
sustain  a  finding  of  negligence. 

Walker  Hospital  v.  PvXley^  659, 665  (3) . 

2.  Malpractice, — Excessive  Damages, — ^An  award  of  $2,100  to  a 
woman  who  suffered  gn^eat  physical  pain  and  mental  anguish, 
became  permanently  injured,  etc,  as  a  result  of  a  surgeon  neg- 
ligently leaving  a  piece  of  gauze  in  an  incision  made  during 
the  course  of  a  surgical  oi>eration,  was  not  excessive,  the  amount 
not  being  so  large  as  to  indicate  that  the  jurors  were  actuated 
by  passion,  prejudice  or  any  improper  influence  or  motive. 

Walker  Hospital  v.  PtUley,  659, 668  (7) . 

3.  Malpractiee, — Measure  of  Damages, — In  actions  for  malprac- 
tice there  is  no  fixed  measure  of  damages,  the  amount  to  be 
awarded  in  such  cases  depending  on  the  sensibilities  and  the 
judgment  of  the  jurors. 

WaXker  Hospital  v.  Pulley,  659, 668  (6) . 

4.  Malpractice,  —  Negligence,  —  Expert  Testimony,  —  Generally, 
where  negligence  is  predicated  on  a  physician's  lack  of  skill  or 
attention,  the  court  and  jury  must  depend  on  expert  evidence, 
but  jurors  of  ordinary  intelligence,  sense  and  judgment,  al- 
though not  skilled  in  medical  science,  are  capable  of  reaching  a 
conclusion  without  the  aid  of  expert  testimony  as  to  whether  it 
is  good  surgery  to  permit  a  wound  to  heal  superficially,  with 
nearly  a  half  yard  of  gauze  deeply  imbedded  in  the  flesh,  and 
likewise  are  capable  of  determining  whether  or  not  injurious 
consequences  of  some  character  would  probably  result,  although 
the  exact  nature  and  extent  of  such  resulting  m juries  could  not 
be  determined  by  laymen  without  the  aid  of  medical  science. 

Walker  Hospital  v.  Pulley,  659, 663  (2) . 
PLEADINGS— 

See  also  Bills  and  Notes;  Contracts;  Damages  S;  Executors 
AND  Administrators  1;  Injunction;  Insurance  11,  19,  25; 
Joint  Adventures  2;  Judgment  3,  7,  8;  Master  and  Servant 
1;  Motions;  Money  Received;  Municipal  Corporations  23; 
Negligence  2,  3;  New  Trial;  Officers  1,  3;  Process;  Rail- 
roads 3,  6,  9;  Receivers;  Sales;  Street  Railroads  3;  Trial 
11, 13. 

1,  Admissions, — Facts  Not  Denied, — ^Matters  well  plesCded  in  the 
complaint  and  not  controverted  in  the  answer  must  be  taken  as 
true  in  testing  the  sufficiency  of  the  answer. 

Lapp  V.  Merchants  Nat,  Bank,  527, 530  (3) . 

2.  Averm£nt  of  Fa^ct, — In  an  employe's  action  for  salary  an  al- 
legation in  the  complaint  that  defendant  corporation  "took  over 
all  the  assets  and  assumed  all  the  liabilities"  of  the  partnership 
which  originally  employed  plaintiif,  is  the  averment  of  an  ulti- 
mate fact.  Outing  Kumfy-Kah  Co.  v.  Ivey,  286, 290  (1 ) . 

8.  Complaint, — Construction, — Inferences, — ^In  determining  the 
sufficiency  of  a  complaint  as  against  demurrer,  the  court  must 
consider,  in  connection  with  the  facts  expressly  alleged,  such 
further  facts  as  can  be  implied  therefrom  by  fair  and  reason- 
able intendment,  and  to  g^ive  such  facts  so  impliedly  averred 
the  same  force  and  effect  as  if  directly  stated. 

Western  Life  Indemnity  Co,  v.  Lindsay,  122, 127  (3). 
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4.  CompladnU — Duplieity. — Theory, — If  a  cause  of  action  is 
stated  upon  two  distinct  theories  in  the  same  paragraph  of 
complaint,  plaintiff  must  proceed  only  upon  one  theory,  and 
must  establish  his  right  of  recovery  upon  that  adopted  or  fail 
in  his  cause  of  action. 

Ckurk,  Admx.f  v.  City  of  Huntington,  437, 444  ( 1 ) . 

5.  Complaint, — Theory, — Determination, — The  theory  upon  which 
plaintiff's  case  rests  must  be  determined  by  the  court  from  the 
general  tenor  and  character  of  the  pleading  in  passing  upon 
its  sufficiency,  and  the  theory  so  determined  must  be  the  one 
apparent  and  clearly  outlined  by  the  leading  averments. 

Ckurk,  Admx.,  V.  City  of  Huntington,  437, 444  (2). 

6.  Demurrer  to  Com/plainU — Limitation  of  Actions, — Review,-^ 
Scope, — Mechanics*  Liens, — In  an  action  to  foreclose  a  mechan- 
ic's lien  the  court  will  not  look  beyond  the  complaint  to  the  rec- 
ord of  its  filing,  the  issuance  of  summons  and  its  return,  the 
affidavit  of  nonresidence  of  defendant  and  the  order  and  proof 
of  notice  by  publication,  to  determine  whether  the  cause  of  ac^ 
tion  is  barred  by  the  statute. 

National  Lumber  Co,  V.  Hobbs,  476, 478  (1). 

7.  Office  of, — Assertion  of  Ultimate  Facts, — The  office  of  a  plead- 
ing is  to  assert  ultimate  or  issuable  facts,  which  alone  can  in- 
voke the  function  of  the  court  to  make  the  application  of  law, 
and  not  mere  matters  of  evidence  from  which  the  ultimate  facts 
may  be  inferred.        Outing  Kumfy-Kab  Co,  v.  Ivey,  286, 290  (2) . 

8.  Personal  Injuries, — Complaint  Based  on  Wilfulness, — Facts 
Shotving  Negligence,  —  Insufficiency.  —  Torts,  —  A  complaint 
based  on  a  wilful  injury,  but  of  which  the  facts  alleged  show, 
if  anything,  nothing  more  than  negligence,  because  of  the  ab- 
sence of  purpose  or  design,  would  be  insufficient  as  a  charge  of 
wilfulness,  as  the  two  charges  are  incompatible  and  negligence 
cannot  be  of  such  a  degree  as  to  become  wilfulness. 

Stauffer  V.  Schlegel,  431, 434  (3) . 

9.  Personal  Injuries, — Wilfulness. — Strict  Construction  of  Comr 
plaint. — Torts. — A  complaint  based  on  an  alleged  wilful  injury, 
being  quasi  criminal  in  its  nature,  must  be  strictly  construed.. 

Stauffel  V.  Schlegel,  431, 434  (2) . 

10.  Personal  Injuries. — Wilfulness, — When  Facets  Pleaded,  Epi- 
thets Do  Not  Determine, — Torts, — ^Where  a  complaint,  based 
on  an  alleged  wilful  injury,  assumes  to  state  the  specific  acts 
which  occasioned  the  injury,  the  quality  of  the  acts  must  be 
determined  by  a  consideration  of  such  acts  and  not  by  consid- 
ering the  epithets  employed. 

Stauffel  y.  Schlegel,  431, 433  (1 ) . 

11.  Reply, — Departure. — Insurance, — ^Where  one  paragraph  of  a 
complaint  in  an  action  on  a  policy  set  up  as  a  separate  cause  of 
action  an  agreement  by  insurer  to  pay  insured  if  he  would  for- 
bear enforcement  of  his  claim  for  sixty  days,  the  use  of  such 
facts  by  reply  as  a  waiver  to  a  defense  set  up  by  answer  to 
another  paragraph  of  the  complaint  is  not  a  departure. 

Orange  County,  etc.,  Fire  Assn,  v.  Frost,  193,  ld7  (3) . 

12.  Sufficiency, — Construction  on  Appeal. — The  court  on  appeal, 
in  determining  the  sufficiency  of  the  complaint,  must  limit  its 
consideration  to  the  facts  alleged,  including  such  reasonable  in" 
ferences  as  may  be  properly  drawn  therefrom. 

Henry  v.  Knight,  562, 571  (9) . 
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13.  Wilfulness. — Aggressive  Wrong. — Use  of  Adjectives  and  Con' 
elusions. — Torts. — ^Acts  which  constitute  wilfulness  must  not  be 
mere  acts  of  nonfeasance,  but  acts  of  aggressive  wrong;  and 
where  such  element  of  a  charge  of  wilfulness  is  otherwise  ab- 
sent, a  complaint  which  assumes  to  state  the  specific  acts  oc' 
casioning  the  injury  cannot  supply  it  by  the  use  of  adjectives, 
such  as  "wilful"  or  "wanton,"  or  by  the  statement  of  conclusions, 
such  as  "with  the  intent  to  injure,"  or  even  though  it  be  alleged 
that  the  acts  upon  which  the  charge  is  based  were  wilfully  and 
purposely  done  with  intent  to  injure  the  plaintiff. 

Staujfer  v.  Sehlegel,  431, 435  (4) . 

POLICE  POWERS— 

See  Railboads  12. 

PRESENT  VALUED      , 

See  Eminent  Domain  1. 

PRESUMPTIONS— 

See  Appeal  49-51;  Cabbiers  3;  Deeds  8;  Evidence  2;  Insurance 
16;  Negligence  3;  Payment;  Wills  3;  Work  and  Labor. 

PRINCIPAL  AND  AGENT— 

See  also  Attorney  and  Client;  Bills  and  Notes;  Corfobations; 
Escrows  4;  Evidence  5,  8,  9;  Frauds,  Statute  of  4;  Insub* 
ANCE  1-3,  25;  Novation;  Replevin;  Sales. 

1.  Agency. — Proof. — Competency  of  Agent  as  a  Witness. — ^An 
agent  is  always,  if  otherwise  competent,  a  competent  witness  to 
establish  the  fact  of  agency.  Haley. Hale, 40b, AIS  (2). 

2.  Contract  with  Special  Agent. — One  dealing  with  a  special 
agent  is  bound  to  know  that  the  agent  was  acting  within  the 
scope  of  his  employment  and  instruction. 

Lowenstine  V.  Citro,  516, 521  (3) . 

3.  False  Statement  of  Agent. — Liability  of  PrintcpaX. — A  prin- 
cipal is  liable  for  the  false  statements  of  his  agent  within  the 

^  scope  of  his  employment,  even  though  the  statements  were  made 
without  the  knowledge  and  consent  of  the  principal. 

Romine  v.  Thayer,  536, 543  (2) . 

4.  General  Agent. — Transactions  Incident  to  Business. — Lia>bility 
of  Principal. — One  who  is  placed  in  charge  as  manager  of  his 
employer's  business  is  a  general  agent  and  in  that  capacity  has 
power  to  bind  his  principal  in  his  transactions  and  representa- 
tions incident  to  the  business.  Glazer\.  Hook,  497, 499  (1). 

5.  Ratification. — liTnowZcdgre.— Before  a  principal  can  be  held  to 
have  ratified  the  act  of  his  agent,  it  must  be  shown  that  he  had 
full  knowledge  of  the  agent's  acts  by  which  he  is  to  be  bound. 

Rline  v.  Indiana  Trust  Co.,  Trustee,  351, 360  (6). 

6.  Scope  of  Agency. — Determinalion. — ^Where  one  claiming  to  be 
the  beneficiary  of  a  life  insurance  policy  gave  it  to  an  agent  to 
be  delivered  by  him  to  insurer  to  secure  a  loan,  the  extent  ot 
scope  of  the  agency  and  the  authority  of  the  agent  is  to  be  de^ 
termined,  not  from  a  particular  conversation,  statement  or  dec- 

.  laration,  but  from  the  entire  transaction  between  the  several 
parties,  the  circumstances  surrounding  them,  their  relations  to 
each  other,  and  their  conduct  with  reference  to  the  subject- 
matter  of  the  contract  Hale  v.  Hale,  405, 414  (1) . 
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7-  Scope  of  Ageneif. — Evidence, — Letters  Between  Interested 
Parties, — In  an  action  involving  the  right  to  the  proceeds  of  a 
life  insurance  policy,  as  between  insured's  divorced  wife  and  his 
estate,  where  it  was  contended  that  the  divorced  wife,  to  whom 
insured  had  given  the  policy,  had  throu^  her  agent  surrendered 
the  policy  for  cash  consideration  under  an  agreement  entitling 
insured  to  change  the  beneficiary,  but  the  divorced  wife  denied 
the  authority  of  her  agent  to  make  such  agreement,  held  that 
letters  passing  between  the  various  parties  to  the  transaction 
were  admissible  on  the  issue  of  the  scope  of  agent's  authority. 

HtUe  V.  Hale,  405, 415  (  3 ) . 

8.  Unauthorized  Acts  of  Agent, — Effect, — Ratifieatum, — ^Where 
an  agent  exceeds  his  authority,  or  where  a  person  presumes 
to  act  as  agent  without  having  authority,  ratification  by  the 
principal  in  the  one  case,  or  by  the  person  for  whom  he  was 
attempting  to  act  in  the  other  case,  relates  back  to  the  time  of 
the  original  act,  and  supplies  the  original  want  of  authority, 
and  in  either  case  the  principal  is  bound  to  the  same  extent  as 
if  the  act  had  been  done  in  first  instance  by  his  previous  author- 
ity. Hnle  Y,  Hale,  405, 422  (8) . 

9.  Unauthorized  Contract  Executed  by  Agent. — Ratifieation,-^ 
Retention  of  Consideration, — ^Where  insured's  divorced  wife,  by 
her  agent,  for  a  cash  consideration,  surrendered  to  insured  a^ 
life  policy  which  he  had  given  her,  she,  by  retaining  the  cash 
consideration  with  full  knowledge  of  the  terms  of  the  contract 
executed  by  the  agent  relative  to  the  surrender  of  the  policy, 
ratified  the  contract,  if  it  had  been  made  without  authority, 
since  she  could  not  retain  what  she  had  received  under  such 
agreement  and  at  tiie  same  time  disaffirm  it. 

Hale  V.  Hale,  405, 422  (7) . 
PRINCIPAL  AND  SURETY— 

See  Bills  and  Notes  4;  Guardian  and  Ward;  Indemnity  1,  2; 
Officers  2. 

PRIVATE  ROAD&— 

Use  by  invitation,  duty  of  owner,  see  Negligence  4,  5,  6,  7,  8. 

PROCESS— 

See  also  Trade  Unions  2. 

Amended  Complaint, — New  Summcns  Not  Required. — Courts. — 
Divorce. — The  filing  of  an  amended  complaint  charging  an  addi- 
tional ground  of  divorce  does  not  render  a  new  summons  neces- 
sary when  the  court  has  jurisdiction  of  the  cause  and  of  defend- 
ant who  is  represented  by  counsel,  and  jurisdiction  is  not  lost  by 
reason  of  such  amendment.  Pant]/ v.  Pant]^,  485, 488  (4)  J 

PROMISSORY  NOTES— 

See  Bills  and  Notes;  Common  Law;  Cobforations  8. 

PROPERTY  RIGHTS— 

See  Trade  Unions  1, 2. 

PROXIMATE  CAUSED— 
See  Cabbiebs  2. 
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PUBLIC  IMPROVEMENTS— 

See  Municipal  Ck)BFORATioNS  1-5. 

PUBLIC  POLICY— 

Transactions  against,  see  Intoxicating  Liquors  1. 

QUIETING  TITLE— 

See  Appeal  12,  77;  Easements  3. 

RAILROADS— 

See  also  Appeal  96;  Nuisance. 

1.  Conveyance  of  Realty  To. — Deed  Conditioned  on  Permanent 
Location  of  Depot. — Substantial  Compliance, — ^Where  land  was 
deeded  to  a  railroad  company  ''in  consideration  of  the  perma- 
nent location  of  the  depot''  of  the  company  and  a  roadway  upon 
the  lot  conveyed,  and  there  was  nothing  in  the  deed  showing 
that  grantor  had  any  special  interest  in  having  the  land  used 
for  depot  purposes  or  tiiat  he  would  be  specially  benefited  by 
such  use,  held,  considering  the  whole  deed,  that  the  conditions 
therein  were  substantially  complied  with  by  the  erection  and 
maintenance  of  a  depot  for  sixty-five  years  until  its  abandon- 
ment due  to  modification  of  transportation  routes,  so  that 
grantor's  heirs  could  not  maintain  an  action  in  ejectment 
against  grantee  company. 

Sheets  v.  VandaHa  R.  Co.,  597, 616  (11) . 

2.  Crossing  Accidents. — Contributory  Negligence. — Approaching 
Tracks  in  Closed  Ca/r,  etc. — Automobiles. — Where  the  statutory 
signals  were  not  given,  it  cannot  be  .said  as  matter  of  law  that 
the  approach  of  plaintiff,  on  a  cold  day,  wrapped  in  a  robe  and 
enclosed  in  an  automobile  provided  with  transparent  curtains, 
constituted  contributory  negligence,  though  such  condition  might 
have  prevented  his  hearing  such  signals  had  they  been  given* 

Baltimore,  etc.,  R*  Co.  V.  Mangus,  373, 381  (6) . 

3.  Crossing  Accidents. — Damage  to  Property.^-CompUdnt.-^ 
Sufficiency. — Contributory  Negligence. — In  an  action  against 
an  interurban  railroad  company  for  damages  to  plaintiff's  trac- 
tion engine,  which  was  struck  by  defendant's  interurban  car 
when  it  became  stalled  on  a  highway  crossing,  complaint  held 
not  demurrable  as  showing  plaintiff's  contributory  negligence 
in  failing  to  give  warning  to  the  motorman  of  the  situation  of 
the  engine.  Hoover,  Rec,  v.  Meyer,  9, 10  ( 1 ) . 

4.  Crossing  Accidents. — Instructions. — Temporary  0bstru4ition8 
to  View. — Duty  of  Traveler  to  Stop. — In  a  railroad  crossing 
case,  held  that  the  jury  should  have  been  instructed  as  to  the 
duty  resting  upon  a  traveler  upon  a  public  highway,  being  in  a 
place  of  safety  and  about  to  enter  upon  a  railroad  crossing 
where  a  temporary  obstruction  to  his  view  is  present,  to  wait  in 
such  place  of  safety  until  such  obstruction  is  so  far  removed 
that  he  can  ascertain  with  reasonable  certainty  that  it  is  safe 
to  proceed  over  such  crossing. 

Baltimore,  etc.,  R.  Co.  v.  Mangus,  373, 381  (7) . 

5.  Duty  to  Fence  Tracks. — Common  Law, — At  common  law  rail- 
roads were  not  required  to  fence  their  tracks. 

Leary  v.  Cleveland,  etc.,  R.  Co.,  281, 283  (1) . 

6.  Duty  to  Fence  Tracks. — Statute. — Injury  to  Animals. — Com^ 
plaint. — SuffiAsiency. — In  an  abutting  landowner's  action  against 
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a  railroad  company,  a  complaint  alleging  that  defendant,  in 
violation  of  §5447  Burns  1914,  Acts  1885  p.  224,  negligently 
failed  to  fence  its  right  of  way,  and  the  plaintiff's  bull  wandered 
on  and  over  defendant's  tracks  and  onto  an  adjacent  right  of 
way  of  another  company,  where  the  animal  was  killed,  fails  to 
state  a  cause  of  action,  either  under  the  statute  or  at  common 
law,  though  the  failure  to  fence  is  negligence  per  se. 

Leary  v.  Cleveland,  etc.,  R.  Co.,  281, 283  (2) . 

7.  Injuries  to  Animals  on  Tracks, — Action. — Jury  Questions.— » 
— Negligence. — ^In  an  action  against  a  railroad  company  for  the 
death  of  cattle  on  its  tracks,  whether  defendant's  trainmen  exer^ 
cised  ordinary  care  to  avoid  injuring  the  cattle  when  seen  on 
the  tracks  was  a  question  for  the  jury. 

Chicago,  etc.,  R.  Co.  v.  Shedrow,  623, 625  (3) . 

8.  Injuries  to  Animals  on  Tracks. — Negligence. — Wilful  Injuries, 
— Instructions. — In  an  action  against  a  railroad  company  for 
the  death  of  cattle  on  its  tracks,  an  instruction  that,  if  the  cattle 
were  seen  on  the  track  by  defendant's  trainmen  in  time  to  stop 
the  train  and  avoid  injuring  them,  it  was  the  trainmen's  duty 
to  do  so  ''if  possible"  with  safety  to  the  train  and  passengers, 
was  erroneous,  since  the  mere  fact  that  it  was  possible  to  have 
stopped  the  train  and  thereby  avoided  injuring  the  cattle  would 
not  have  established  actionable  negligence,  unless  it  was  aiso 
found  that  ordinarily  prudent  persons,  exercising  ordinary  care 
under  the  same  or  similar  circumstances,  would  have  stopped 
the  train.  Chicago,  etc.,  R.  Co.  v.  Shedrow,  623, 625, 626  (2) . 

9.  Injuries  to  Persons  on  Tracks. — Intending  Passenger  Stmick 
by  Ccur.  —  Action.  —  Complaint.  —  Sufficiency.  —  In  an  action 
against  an  interurban  traction  company  for  personal  injuries 
sustained  when  plaintiff  was  struck  by  a  car  which  he  intended 
to  board  as  a  passenger,  a  complaint  allegfing  that  plaintiff  pre- 
sented himself  at  a  station  which  was  a  flag  stop  and  was 
struck  by  a  car  which  he  signaled  to  stop  because  of  the  failure 
of  defendant  to  maintain  headlights  upon  the  car,  etc.,  held 
good  as  ag^ainst  demurrer. 

Union  Traction  Co.  v.  Smith,  345, 348  (1) . 

10.  Injuries  to  Persons  on  Tracks. — Intending  Passenger  Struck 
by  Ca/r. — Contributory  Negligence. — ^Where  plaintiff,  who  at- 
tempted to  signal  an  approaching  interurban  car  after  night  to 
stop  at  a  flag  station  in  order  that  he  might  board  it  as  a  pas- 
senger, stood  so  near  the  tracks  that  the  car,  which  failed  to 
stop,  struck  and  injured  him,  he  was  guilty  of  contributory  neg- 
ligence barring  a  recovery  for  his  injuries,  even  though  the  car 
was  being  operated  without  a  headlight,  and  the  motorman  saw 
him  when  he  was  between  200  and  300  feet  away. 

Union  Traction  Co.  v.  Smith,  345, 348  (2). 

11.  Injuries  to  Persons  on  Tracks. — Negligence. — Contributory 
Negligence. — Last  Clear  Chance. — Where  plaintiff,  desiring  to 
board  an  approaching  interurban  car  as  a  passenger  at  a  flag 
station,  took  position  so  near  the  track  from  which  to  signal 
the  car  that  he  was  liable  to  be  injured,  and,  notwithstanding 
his  knowledge  that  the  car  was  moving  at  a  speed  of  forty  or 
fifty  miles  an  hour,  failed  to  retire  from  his  dangerous  position, 
although  he  could  have  done  so  at  any  time  before  the  car 
reached  the  spot  where  he  was  standing,  and  was  struck  and  in- 
jured, he  could  not  recover  for  his  injuries  under  the  doctrine 
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of  last  clear  chance,  since  the  opportunity  of  the  motorman  to 
prevent  the  accident  was  not  later  in  point  of  time  than  that  of 
plaintiff.  Union  Traction  Co,  v.  Smithy  345, 350  (3 ) . 

12.  Powers. — Switch  Tracks  and  Engines. — ^The  general  i)ower  of 
railroads  to  erect  and  maintain  all  buildingps  and  station  facil^ 
ities  necessary  for  efficient  service  to  the  public,  under  §5195 
Bums  1914,  Acts  1911  p.  136,  includes  by  implication  switch 
tracks  near  the  station  with  the  switch  engines  thereon  ready 
for  immediate  use,  necessary  for  such  efficient  service. 

Bennett  V.  Lake  Erie,  etc.,  R.  Co.,  156, 164  (1) . 

RATIFICATION— 

See  Evidence  5;  Principal  and  Agent  5,  8,  9. 

REAL  ESTATE^ 

See  Brokers  2-3. 

REASONABLE  CARE— 

See  EuxTRicmr  3. 

REBUTTAL— 

See  EviDENGB  7. 

RECEIVERS— 

See  also  Evidence  8. 

Appointment  of,  see  also  Appeal  20. 

Actions  Against. — Questioning  Liability  03  Such. — Pleading. — 
A  receiver,  sued  and  defending  as  such,  who  desires  to  raise 
any  question  as  to  whether  the  action  was  properly  brought 
against  him,  should  do  so  by  special  answer. 

Ross,  Rec,  V.  Andrews,  481, 484  (3) . 

RECORD— 

On  appeal,  preparation  and  contents,  see  Appeal. 
Corrections  nunc  pro  twnc,  see  Exceptions,  Bill  of. 

REINSTATEMENT— 

See  Trade  Unions  1. 

RELEASE— 

See  also  Bills  and  Notes  9;  Executors  and  Administrators  4; 
Injunction. 

1.  Construction, — Evidence. — Ambiguity. — The  intention  of  the 
parties  must  govern  in  construing  a  release,  to  be  gathered 
from  the  instrument  when  the  release  is  in  writing,  and  from 
the  facts,  circumstances  and  relations  of  t^e  parties  when  the 
release  arises  by  operation  of  law,  evidence  being  admissible  to 
explain  ambiguities  when  necessary  in  the  construction  of  a  re- 
lease, or  to  show  the  facts  relied  on  to  show  a  release  when  it 
is  not  in  writing.  Gaies,  Admr.,  v.  Faaivre,  382, 397  (9). 

2.  Contra/:t. — Consideration. — Sufficiency. — A  release  is  a  con- 
tract of  discharge  of  an  existing  obligation  or  right  of  action, 
between  the  parties  thereto,  and  when  not  under  seal,  must  be 
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shown  to  be  supported  by  a  sufficient  consideration,  moving 
between  the  parties  or  from  or  to  third  persons,  and  where  the 
character  of  the  consideration  or  arrangement  therefor  is  such 
that  the  exercise  of  judgment  is  required  to  determine  the  value 
of  the  consideration,  and  the  parties,  uninfluenced  by  fraud  or 
deception,  have  determined  its  sufficiency^  courts  will  not  review 
their  decision.  Gates,  Admr.,  v.  Fauvre,  382, 396  (7) . 

3.  Joint  Debtors, — Release  by  Payee  of  One  Releases  AIL — The 
absolute  release  of  one  of  several  joint  debtors  by  the  payee  of 
an  obligation  operates  as  a  release  of  all. 

Gates,  Admr.,  v.  Fmuvre,  382, 396  (8). 

4.  Joint  Debtors. — Release  of  One, — Relations  Inter  Se  Not 
Changed, — Where  one  of  four  joint  debtors  is  released  from 
obligation  to  the  creditor  by  operation  of  law  because  of  the 
violation  of  instructions  given  another  joint  debtor  acting  as 
agent  of  the  remaining  two  in  the  preparation  and  delivery  of 
a  renewal  note,  by  which  the  signature  of  the  released  debtor 
was  not  obtained,  there  was  thereby  no  change  in  the  relations 
and  liabilities  of  the  four  joint  debtors  to  pay  the  joint  debt, 
as  among  themselves.      Gates,  Admr,,  v.  Fauvre,  382, 398  (11) . 

5.  Joint  Obligation. — Joint  Adventures, — Novation, — ^Where  one 
joint  adventurer  sold  his  interests  to  a  third  person  who  agreed 
to  assume  his  liabilities,  he  was  not  released  from  liabilities  al- 
ready incurred,  as  between  himself  and  another  joint  adven- 
turer who  had  knowledge  of  such  transaction,  in  the  absence  of 
the  consent  of,  and  the  moving  of  a  valid  consideration  to,  the 
latter,  since  otherwise  there  would  be  no  novation. 

Gates,  Admr,,  v.  Fauvre,  382, 392  (5) . 
REMAINDERS— 

See  also  Wills  2. 

Conditional  Fee, — Mortgage  by  Remainderman  Before  Fee  Is  Ab- 
solute.— Ldfe  Estates. — Where  lands  were  left  to  the  widow  for 
life,  and  upon  her  death  the  use  and  benefit  to  go  to  a  son, 
whose  title,  should  he  survive  the  widow  twenty  years,  was  to 
become  absolute,  otherwise  the  land  to  go  to  his  lawful  children, 
a  mortgage  executed  by  the  son  during  the  life  of  the  widow 
did  not  create  any  lien  upon  the  land  as  against  his  children, 
his  expectancy  not  being  such  as  to  give  him  all  the  incidents 
of  a  fee,  being  at  his  death  the  owner  of  a  conditional  fee  only. 

Sexton  V.  Cronkhite,  245, 251  (5) . 

REMITTITUR— 

Cure  of  error,  see  Appeal  73. 

REPLEVIN— 

See.  also  Chattel  Mortgages  1-4. 

Evidence. — Sufficiency. — Purchase  of  Goods  From  Unauthorized 
Agent. — In  an  action  to  replevin  merchandise  alleged  to  have 
been  wrongfully  sold  by  plaintiff's  agent,  a  verdict  for  plaintiff 
is  warranted  by  evidence  showing  that  plaintiff's  special  agent 
from  whom  the  goods  were  purchased  by  defendant  had  no 
authority  to  make  the  sale.        Lowenstine  v.  Citro,  516, 521  (2) . 

RESaSSION— 

See  Contracts  1;  Insurance  14, 15;  Vendor  and  Purchaser  1,  3. 
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REVIEW— 

See  Appeal  45-98. 

RULES  OF  COURT— 

See  also  Constitutional  Law. 

Preparation  of  brief,  see  Appeal  86,  87,  88,  42. 

Exceptions  to,  see  Appeal  6L 

SALES— 

See  also  Brokers  2-8;  Frauds,  Statute  of  5. 

1.  Breach  of  Contract. — Actum. — Complaint. — Sufficiency, — Al- 
legations  of  Performance. — A  complaint  for  breach  of  a  con- 
tract to  purchase  a  carload  of  potatoes  was  sufficient  although 
containing  no  general  averment  that  plaintiff  had  complied  with 
all  the  conditions  on  his  part  to  be  performed,  where  compliance 
appeared  by  specific  averments.         Fort  v.  Cummins,  18, 24  (4). 

2.  Contract — Terms. — PUice  of  Delivery. — ^Where  a  broker's  tele- 
gram requested  the  price  of  a  certain  quantity  of  potatoes,  and 
the  answering  telegram  quoted  a  price  for  the  potatoes  "deliv- 
ered," which  word  was  included  in  all  subsequent  telegrams 
exchanged  in  the  course  of  negotiations  and  in  the  broker's 
memorandum  of  the  sale,  there  was  a  complete  contract  as  to 
place  of  delivery,  which  was  the  place  from  which  the  initial 
telegraphic  inquiry  was  transmitted. 

Fort  V.  Cummins,  18, 24  (3) . 

8.  Conttracts, — Offer  for  Acceptance  by  Return  Mail. — ^Where,  by 
letter,  an  offer  is  made  to  enter  an  order  if  sent  by  return  mail, 
a  letter  of  acceptance  mailed  the  next  day  and  not  by  return 
mail  did  not  create  a  contract. 

Glencoe  Cotton  Mills  v.  Capital  Paper  Co.,  239, 240  (1) . 

4.  Sales  by  Agents. — Agent  Acting  on  Ovm  Account. — Principal 
and  Agent, — In  an  action  for  money  had  and  received  by  a 
buyer  against  a  nurseryman,  on  account  of  dead  stock  delivered 
including  grape  vine  cuttings  procured  from  another  nursery, 
evidence  held  insufficient  to  sustain  special  findings  relative  to 
the  sale  of  the  grape  vine  cuttings  by  defendant  nurseryman 
and  his  receipt  of  $700  therefor,  the  evidence  tending  to  show 
that  in  selling  the  vines  the  defendant  nurseryman's  agents 
acted  on  their  own  account  and  deceived  plaintiff  as  to  the 
nursery  from  which  the  cuttings  were  to  be  obtained,  there  be- 
ing no  evidence  that  the  nurseryman  received  the  money  there- 
for or  knew  of  or  ratified  the  transaction,  or  dealt  in  the  stock 
of  other  nurseries.  Henby  v.  Caldwell,  Admr.,  801, 805  (1) . 

SCOPE  AND  EXTENT— 

See  Appeal  45-48. 

Liability  of  principal  for  statements  of  agents,  see  also  Principal 
AND  Agent  8,  4. 

Agents  authority,  see  also  Evidence  9;  Principal  and  Agent  6-9. 

SERVANTS- 
SCO  Master  and  Servant. 
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SET-OFF  AND  COUNTERCLAIM— 

Torts, — Counterclaim, — In  an  action  against  an  interurban  rail- 
road company  to  recover  for  damages  to  plaintiff's  traction  en- 
gine when  it  was  struck  by  defendant's  interurban  car  on  a 
highway  crossing,  defendant  could  not  counterclaim  for  damage 
to  its  car  in  the  same  collision  resulting  from  plaintiff's  alleged 
negligence.  Hooven,  Rec,  v.  Meyer,  9, 11  (2) . 

SPECinC  PERFORMANCE— 

See  also  Appeal  75. 

On  parol  agreement  to  execute  lease,  see  also  Frauds,  Statute 
OF  4. 

1.  Parol  Contra>et  for  Sale  of  Land, — Creation  of  Contra^, — Evi- 
dence.— Stoitute  of  Frauds, — ^Where  a  parol  contract  for  the 
sale  of  lands  is  sought  to  be  specifically  enforced,  the  evidence 
of  the  existence  of  the  contract  must  be  clear  and  convincing. 

Kline  v.  Indiarui  Trust  Co,,  Trustee,  351, 358  (4) . 

2.  Patrol  Contra^  for  Lease  of  Land, — Statute  of  Frauds, — 
Where  specific  performance  of  a  parol  agreement  to  execute  a 
lease  of  lands  is  sought,  the  rules  governing  the  specific  per- 
formance of  parol  contracts  for  the  sale  of  real  estate  apply. 

Kline  v.  Indiana  Trust  Co,,  Trustee,  351, 368  (8). 

STATUTES— 

Cited  and  construed,  see  p.  xxiv. 

See  also  Bills  and  Notes  7;  Civil  Rights;  Counties  3-4;  DnroRCB 
2;  Husband  and  Wife  2;  Infants;  Insurance  2;  Intoxicating 
Liquors  2;  Landlord  and  Tenant  3,  4;  Master  and  Servant 
7,  17;  Names;  Officers  2,  5;  Railroads  6;  Taxation  3-5; 
Towns. 

Construction, — Intent, — ^In  construing  statutes  it  is  the  court's 
duty  to  ascertain  the  legislative  intent  and  give  effect  thereto. 

Wilson  v.  Sentman,  112, 113  (1) . 
STREETS^ 

Abandonment,  see  Dedication  2. 
Dedication,  acceptance,  see  Dedication  3. 
Improvements,  see  Municipal  Corporations. 

STREET  RAILROADS— 

1.  Crossing  Accidents, — Discovery  of  PeriL — Duty  of  Motorman. 
—Instructions. — ^An  instruction  that  it  is  a  motorman's  duty,  on 
discovering  a  person's  peril  at  a  crossing,  to  stop  his  car,  if  pos- 
sible, to  avoid  inflicting  injury,  is  erroneous,  since  he  owes  only 
the  duty  to  use  every  reasonable  means  to  prevent  the  threat- 
ened injury. 

Terre  Haute,  etc,  Tmction  Co.  v.  EUshury,  167, 169, 174  (1) , 

2.  Crossing  Accidents,  —  Last  Clear  Chance,  —  ConstrMitive 
Knowledge  of  Peril. — Instructions. — In  an  action  for  injuries 
sustained  at  a  street  railroad  crossing,  it  was  error  to  instruct 
on  the  theory  of  last  clear  chance  based  on  constructive  knowl- 
edge by  the  motorman  of  plaintiff's  peril,  where  the  chance  of 
the  plaintiff  to  avoid  tiie  injury  was  later  than  that  of  the 
motorman. 

Terre  Haute,  etc,,  Traction  Co.  v.  EUshury,  167, 178  (3) . 
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3.  Injuries  to.  Persons  on  Trcusks, — Negligence, — ComplaxnU — 
Sufficiency, — In  an  action  against  a  street  railroad  for  personal 
injuries,  where  plaintiff,  wifiiout  averring  in  her  complaint  that 
acts  complained  of  were  negligently  done,  alleged  that  she  was 
injured  by  a  fall  due  to  fright  when  the  motorman  in  charge  of 
the  car  rang  the  bell  thereon  loudly  and  violently  and  at  the 
same  time  put  the  car  in  motion  when  she  was  immediately  in 
front  thereof,  by  reason  of  an  invitation  she  had  received  from 
the  motorman  to  cross  over  the  tracks,  such  omission  to  charge 
that  the  motorman  acted  negligently  was  not  cured  by  the  fact 
that  the  complaint  conduded  with  the  allegation  that  the  motor- 
man  was  an  employe  of  defendant,  and  tiiat  his  negligence,  as 
aforesaid,  was  the  sole  and  proximate  cause  of  plaintifTs  in- 
juries, PvJblic  Utilities  Co.  v.  Vteow,  677, 682  (3) . 

4.  Injuries  to  Persons  on  Tracks. — Negligence. — Signal  Frights 
ening  Pedestrian. — ^Where  plaintiff,  upon  alighting  from  a  street 
car,  went  to  the  front  tiiereof ,  and  the  motorman  signaled  for 
her  to  cross  over  the  tracks  in  front  of  the  car,  and,  when  she 
reached  a  point  immediately  in  front  of  the  car,  the  motorman 
ran^  the  bell  loudly  and  violently,  and  at  the  same  time  put  the 
car  in  motion,  thereby  greatly  frightening  plaintiff  and  causing 
her  to  attempt  to  jump  from  in  front  of  the  car,  and  in  so  do- 
ing she  slipped  and  fell  violently  to  the  pavement  and  was 
severely  injured,  it  cannot  be  said  as  a  matter  of  law  that  the 
motorman  was  guilty  of  negligence. 

Piiblic  Utilities  Co.  V.  Vieau,  677, 680  (2) . 

SUBROGATION— 

See  also  Master  and  Servant  20. 

1.  Creation  of  Right — Paynient  of  Whole  Debt. — As*  a  general 
rule  the  right  of  subrogation  does  not  exist  unless  the  whole 
debt  involved  has  been  paid,  and  this  rule  applies  to  conven- 
tional as  well  as  legal  subrog^ation  unless  the  contract  by  which 
such  right  is  created  provides  otherwise. 

Maryland  CamuUty  Co.  v.  Cleveland,  etc.,  R.  Co.,  272, 276  (1) . 

2*  Furnishing  Support, — Place. — Right  to  Subrogalion  of  Claim. 
— ^Where  a  mother  conveyed  a  farm  to  a  son  under  an  agree- 
ment that  he  would  care  for  and  support  an  imbecile  sister,  and, 
on  his  failure  to  so  do,  the  dependent  was  furnished  with  care 
and  shdter  by  a  niece,  the  son  cannot,  in  an  action  against  him 
by  the  niece  to  recover  for  the  support  so  furnished,  complain 
that  the  niece  furnished  the  support  at  a  place  different  from 
that  specified  in  his  deed  from  his  mother,  thus  to  escape  liabil- 
ity to  his  niece  on  the  theory  of  subrogation. 

Henry  v.  Knight,  562, 570  (7) . 

3.  Furnishing  Support  to  Relative. — Right  to  StiI>rogatum  of 
Claim. — Moral  Compulsion. — Where  a  mother  convey^  a  farm 
to  a  son  imder  an  agreement  that  he  would  care  for  and  sup- 
port his  imbecile  sister,  and  he  not  only  failed  to  do  so,  but 
subjected  her  to  cruel  and  brutal  treatment,  and  subsequently 
placed  her  in  the  county  poor  asylum,  the  daughter  of  another 
sister,  in  discharging  her  moral  oblig^ation  to  care  for  and  sup- 
port her  imbecile  aunt,  acted  under  a  form  of  compulsion  recog- 
nized by  equity  and  acceptance  as  a  basis  for  the  right  of  subro- 
gation against  grantee's  son.         Henry  v.  Knight,  562, 569  (6) . 

4.  Rights  of  Subrogee. — Subrogation  passes  all  the  rights  of  the 
creditor  to  the  subrogee,  who  is  entitled  to  the  benefit  of  all  the 
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remedies  of  the  creditor,  and  may  use  all  the  means  which  the- 
creditor  could  use  to  enforce  payment. 

Henry  y.  Knight,  562, 566  (2) . 

5.  Support  and  Maintenance. — Demand  Against  Person  Obli- 
gated,— Where  a  son,  in  consideration  of  his  mother's  convey- 
ance, agreed  to  support  a  feeble-minded  sister,  but  failed  to  do 
so,  and  a  niece  cared  for  and  sheltered  such  dependent,  no  de- 
mand was  necessary  to  mature  the  claim  of  the  niece  ag^ainst 
her  uncle  for  clothing,  food  and  services  so  furnished. 

Henry  y.  Knight,  562, 565, 566  (1). 

6.  Support  of  Insane  Person, — Right  of  Subrogation, — Where  a 
son,  in  consideration  of  his  mother's  conveyance  of  a  farm, 
agreed  to  care  for  and  support  an  imbecile  sister,  but  failed  to 
do  so,  and  caused  her  to  be  confined  in  a  county  poor  asylum, 
the  daughter  of  another  sister,  who  furnished  such  dependent 
with  necessary  support,  acquired  the  right  of  subrogation  in 
her  dependent  aunt's  right  against  such  grantee  son,  which 
was  as  effective  for  her  protection  as  if  the  aunt  had  been  of 
sound  mind  and  had  requested  such  support. 

Henry  v.  Knight,  562, 566, 568  (8) . 

SUiaDE— 

Excepted  cause  of  death,  see  Insvrancsb  16. 

TAXATION— 

1.  Domestic  Corporations, — Determination  of  Excess  Value  of 
Cktpitai  Stock, — Tangible  Property  Deducted, — Property  in 
Another  State, — ^Jn  determining  the  excess  of  value  of  a  do- 
mestic corporation's  capital  stock  over  that  of  its  tangible  prop- 
erty listed  for  taxation  for  the  purpose  of  ascertaining  the 
amount  of  such  excess  value  subject  to  taxation  under  §10234 
Bums  1914,  Acts  1891  p.  199,  property  located  and  taxed  in 
another  state  should  not  be  omitted. 

Schlosser  Bros,  v.  Huff,  Treas,,  231, 238  (2). 

2.  Exemptions, — Charitable  Institutions, — Church  Publishing 
House, — Giving  Net  Proceeds  to  Charity, — ^Where  a  church  pub^ 
lishing  establishment  is  operated  within  the  control,  and  to  fur- 
ther the  religious  work,  of  the  church  officers  and  membership, 
not  as  a  charitable  institution  but  at  a  profit,  which  is  devoted 
to  charitable  work  in  the  relief  of  traveling  and  worn-out 
preachers,  it  is  not  entitled  to  exemption  from  taxation  under 
§§10144, 10145  Bums  1914,  Acts  1893  p.  12,  Acts  1891  p.  199,  §6. 

U.  B,  Pub,  EstoAlishm^ent  v.  Shaffer,  Tcreas.,  178, 181  (2) . 

3.  Exemptions. — Statutes, — Construction, — Statutes  exempting 
persons  or  property  from  taxation  are  to  be  strictly  construed. 

V,  B.Pvh,  Establishment  v.  Shaffer,  Treas,,  178, 181  (1). 

4.  Omitted  Property, — Listing  by  County  Auditor, — Recovery  of 
Tax  Paid,—Statutes.-'lTi  view  of  §§10268,  10316  Burns  1914, 
Acts  1891  p.  199,  Acts  1913  p.  628,  concerning  the  correction  of 
errors  in  tiiie  assessment  of  property  for  taxation,  it  was  the 
duty  of  the  county  auditor  to  correct  the  error  in  the  tax  dupli- 
cates where  ihe  township  assessor  by  mistake  figrured  the  own- 
ers' land  at  16.77  acres  instead  of  162.77,  and  the  owners  cannot 

Vol,  74—49 
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avail  themselves  of  naked  irregularities  in  such  assessment  as 
gn^ound  for  recovery  of  the  tax  paid,  they  not  being  injured  by 
such  irregularities.  Forsyth  v.  Board,  etc.,  252. 

5.  Property  Taxable. — County  Board  of  Revieiv. — Decision. — 
Conclusiveness. — Statute. — Under  §10234  Bums  1914,  Acts  1891 
p.  199,  providing  that  where  the  capital  stock  of  a  corporation 
exceeds  in  value  that  of  the  tangible  property  listed  for  taxa- 
tion, the  capital  stock  shall  be  subject  to  taxation  upon  such  ex- 
cess of  value,  and  making  it  the  duty  of  the  county  board  of 
review  to  determine  such  excess  of  value,  while  the  mere  deter- 
mination of  the  excess  value  of  the  capital  stock  over  the  value 
of  the  tangible  property  listed  for  taxation  is  for  the  county 
board,  free  from  judicial  control,  the  determination  of  what 
tangible  property  shall  be  considered  in  determining  the  amount 
of  excess  value,  as  whether  tangible  property  located  in  another 
state  shall  be  omitted,  is  subject  to  judicial  review. 

Schlosser  Bros.  v.  Hujf,  Ttreas.,  231, 236  (1) . 

TENDER-- 

Premature  Tender. — Effect. — A  tender  of  payment  of  a  note  be- 
fore maturity  is  premature  and  of  no  effect,  but  such  rule  has 
no  application  where  there  has  been  a  waiver  of  the  ri^ht  to 
insist  that  payment  be  deferred  until  the  time  specified  m  the 
note.  Doering  v.  Schneider,  294, 298  (5) . 

TEXT  BOOKS— 

Cited,  see  p.  xxvii. 

TORTS— 

See  Municipal  Corporations  8-23;  Pleading  8-10,  13;  Set-Off 
AND  Counterclaim. 

TOWNS— 

See  also  Municipal  Corporations. 

Township,  Trustee. — Eligibility  to  Hold  Office. — Statute. — Where 
defendant  was  appointed  township  trustee  on  February  1,  1911, 
and  at  the  November  election,  1914,  was  elected  to  such  office 
and  held  the  same  until  January  1,  1919,  and  at  the  general 
election  in  November,  1918,  received  the  majority  of  votes  cast 
for  the  same  office,  he  was  eligible  for  eight  years  in  any  period 
of  twelve  years  after  the  expiration  of  the  term  ending  January 
1,  1919,  under  §9564a  Burns'  Supp.  1918,  Acts  1917  p.  681,  pro- 
viding that  any  person  who  "holds"  the  office  of  township  trus- 
tee for  one  term  or  less  shall  be  eligible  to  such  office  for  the 
next  ensuing  term,  and  that  thereafter  such  person  shall  be 
eligible  not  more  than  eight  years  in  any  period  of  twelve  years. 

State,  ex  reU  v.  Crane,  514. 

TRADE  UNIONS— 

1,  Expulsion  of  Members. — Reinstatement. — Property  Rights  In- 
volved.— Jurisdiction, — Courts. — The  courts  have  jurisdiction  to 
protect  a  member  of  an  incorporated  or  unincorporated  trade 
union  from  unlawful  or  arbitrary  suspension  or  expulsion  and 
to  compel  reinstatement,  providing  property  rights  are  in- 
volved. Gardner  v.  Newbert,  183, 191  (1) . 
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2.  Property  Rights, — Benefits. — Process. — The  rights  of  members 
of  a  local  lodge  of  a  trade  union,  which  is  possessed  of  property 
worth  $4,000,  held  in  trust  for  its  members,  and  who  are  entitled 
to  death  and  disability  benefits,  are  property  rights  which  would 
be  lost  in  case  of  suspension  or  expulsion,  and  are  such  vested 
rights  that  they  cannot  be  disturbed  without  charges  and  due 
trial.  Gardner  v.  Newbert,  183, 191  (2) . 

3.  Suspension  of  Local  Lodge, — Notice  and  Hearing, — Rights  of 
Members, — Resort  to  Courts, — ^The  attempted  suspension  of  a 
local  lodge  by  international  officers  of  a  trade  union,  without 
notice  to  its  members  or  any  opportunity  to  them  to  be  heard, 
was,  as  to  such  members,  void,  and,  as  their  legal  status  was  not 
changed,  they  were  not  required  to  prosecute  any  appeal  within 
the  order  before  resorting  to  the  courts  for  relief  from  such  sus- 
pension, which,  if  effective,  necessarily  deprived  them  of  their 
standing  and  property  rights  in  the  order. 

Gardner  v.  Newbert,  183, 192  (3) . 
TRANSCRIPT— 

See  Appeal  26. 

TRIAL. 

I.    Rbcbptiox  of  EvmEMca,  1-8.  |  III.    Instructionb,  7-16. 

n.   Taxing  Cabb  FBOM  JuRT,  i-6.  |  rv.    Verdict,  17. 

See  also  Appeal;  Corporations;  Criminal  Law;  Divorce  2;  Evi- 
dence; Municipal  Corporations  10,  16;  New  Trial;  Raii/- 
ROADS  7;  Witnesses. 

Evidence  stricken  out,  see  also  Appeal  65. 

Misconduct  of  parties,  see  also  Appeal  101. 

For  review  of  rulings  at  trial,  see  also  the  Specific  Subjects. 

I.  Reception  of  Evidence. 

1.  Admission  of  Evidence. — In  an  action  against  a  hospital  cor- 
poration for  malpractice  by  surgeons  alleged  to  have  been  fur- 
nished by  it,  it  was  not  improper  to  admit  in  evidence  certain 
statements  of  one  of  the  surgeons  to  plaintiff,  as  against  the 
objection  that  there  was  no  proof  that  such  surgeon  was  an 
agent  or  employe  of  defendant  corporation,  where  there  was 
sufficient  evidence  on  that  question  adduced  to  warrant  the  jury 
in  deciding  that  the  surgeon  was  an  employe  or  agent  of  de- 
fendant. Walker  Hospital  v.  Pulley,  659, 667  (5) . 

2.  Evidence. — Records. — Minutes  of  City  Council. — Interpretor 
tions. — Province  of  Court  and  Jury. — Where  the  minutes  of  the 
proceedings  of  the  city  council  relating  to  an  application  for 
permission  to  use  a  public  street  for  a  horse  show  were  clear 
and  unambiguous,  their  interpretation  was  for  the  court,  and 
it  was  improper  to  submit  the  question  to  the  jury. 

City  of  Mt,  Vernon  v.  Alldridge,  309, 312  (2). 

3.  Impeachment  of  Witness. — Offer  to  Prove. — In  an  action 
against  an  insurer  on  a  fire  policy,  where  defendant  offered  to 

"introduce  in  evidence  the  testimony  of  plaintiff  before  the  state 
fire  marshal,  and,  upon  objection  by  plaintiff  offered  to  prove 
certain  facts  from  a  copy  of  the  testimony  taken  by  the  fire 
marshal  and  certified  by  him  and  the  secretary  of  state,  the  offer 
was  not  proper,  and  the  objection  thereto  was  properly  sus- 
tained, the  testimony  not  being  offered  as  an  exhibit. 

Ohio,  etc.,  Ins.  Co.  v.  Dobbs,  685, 694  (11). 
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4.  Queatians  of  Fact, — Automobiles. — Law  of  the  Road, — High- 
waiu8. — Whether  an  automobilist  was  attempting  to  overtake 
and  pass  anol^er  machine  by  driving  to  the  right  thereof  in 
violation  of  law,  no  necessity  uieref or  having  been  shown,  was  a 
question  of  fact.  Goodyear  Tire,  etc.,  Co.  v.  Rau^  361. 

5.  DWeetion  of  Verdict. — iTiswrance.- — ^Where  the  imdisputed  evi- 
dence shows  that  the  insurer  knew  of  the  character  of  insured's 
title  when  the  policy  was  issued,  and  again  when  proof  of  loss 
was  made,  and  delayed  to  tender  back  the  premium  imtil  two 
months  after  suit  was  brought  and  four  months  after  proof  of 
loss,  defense  based  on  a  condition  of  the  policy  that  it  should  be 
void  if  the  insured's  interest  in  the  proper^  was  other  than 
conditional  and  sole  ownership,  was  waived,  and  all  other  de- 
fenses having  been  waived  by  the  rejection  of  the  claim  upon  the 
sole  ground  of  breach  of  such  condition,  the  court  did  not  err  in 
directing  a  verdict  for  insured. 

Vidcan  Ins.  Co.  v.  JoJmaon,  62, 64  (4) . 

6.  Motion  for  Judgment  on  Answers  by  Jury. — Informality. — 
AppeaL — ^Where  a  motion  for  judgment  on  ttie  jury's  answers 
to  interrogatories,  though  in  some  respects  informal,  was  suffi- 
cient to  inform  the  court  and  adverse  party  of  the  action  of  the 
court  desired,  the  informality  will  be  ignored  and  the  motion 
considered  on  appeaL 

Chicago,  etc,  R.  Co.  y.  Smith,  886, 344  (6) . 

III.  iNsntucnoNS. 

7.  Verhai  Direction  of  Verdict — ^It  was  not  harmful  error  to 
verbally  direct  the  jury  to  return  a  verdict  for  plaintiff,  where 
the  imoisputed  evidence  required  it,  though  there  was  a  request 
that  the  jury  be  instructed  in  writing,  as  such  direction  was  not 
a  general  instruction  within  the  meaning  of  §558  Bums  1914, 
§533  R.  S.  1881.  Vulcan  Ins.  Co.  v.  Johnson,  62, 64  (5) . 

8.  Applicability  to  Ca^e. — Last  Clear  Chance. — Instructions  on 
last  clear  chance  not  addressed  to  any  theory  of  the  complaint 
nor  to  any  evidence  given  in  the  case,  are  erroneous. 

Terre  Haute,  etc..  Traction  Co.  v.  EUsbury,  167, 175  (4) . 

9.  Assumption  of  Facts. — Last  Clear  Chance. — In  an  action  for 
injuries  sustained  at  a  street  railroad  crossing,  an  instruction 
assuming  that  plaintiff,  when  near  the  track,  was  in  a  position 
of  danger,  was  erroneous  as  invading  the  province  of  the  jurv. 

Terre  Haaite,  etc.,  Traction  Co.  v.  Ellsbury,  167, 170, 172  (2) . 

10.  Assumption  of  Undisputed  Fact. — The  assumption  of  a  fact 
supported  by  the  undisputed  evidence  and  not  contradicted,  does 
not  render  an  instruction  erroneous. 

Southern  Surety  Co.  v.  Kinney,  205, 224  (13) . 

11.  Incorporating  Complaint. — It  is  not  error  to  embody  the 
whole  complaint  in  an  instruction  to  the  jury,  but  the  court 
should  avoid  such  a  practice  where  the  complaint  contains  mudi 
surplusage  or  many  repetitions  and  the  evidence  ^ows  that  the 
facts  alleged  are  greatly  exaggerated. 

City  of  Indianapolis  V.  Moss,  Admr.,  129, 138  (14) . 

12.  Measure  of  Damages. — In  an  action  for  personal  injuries, 
the  giving  of  an  instruction  that  the  measure  of  damages  should 
be  compensatory  and  that,  if  the  verdict  was  for  plaintiff,  the 
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jury  should  determine  what  would  compensate  her  for  all  dam- 
ages she  may  have  sustained  by  reason  of  the  injury  incurred, 
was  not  error,  though  not  limiting  the  damages  to  those  shown 
by  the  evidence,  where  another  instruction  directed  that  the 
amount  of  damages  must  be  determined  from  the  evidence. 

Indianapolis  Traction,  etc.,  Co.  v.  Thomburg,  642, 653  (14) . 

18.  Omission  to  Point  Out  Material  Allegations, — The  omission  to 
I)oint  out  the  material  allegations  of  the  complaint  does  not 
render  an  instruction  erroneous. 

Southern  Surety  Co.  v.  Kinney,  205, 224  (12) . 

14.  Eeview.-rrRefusaL — ^Tender  of  instructions  after  the  jury  had 
been  instructed  was  too  late,  and  they  were  properly  refused. 

OhM,  etc.,  Ins.  Co.  v.  Dobbs,  685, 695  (12) . 

15.  Use  of  Latin  Terms. — ^As  it  is  presumed  that  jurors  do  not 
understand  Latin,  Latin  words,  phrases  and  sentences  should 
not  be  used  when  instructing  a  jury. 

Indianapolis  Traction,  etc.,  Co.  v.  Thomburg,  642, 648  (4) . 

16.  Misleading. — Refusal. — In  an  action  to  quiet  title  involving 
the  location  of  the  division  line  between  adjoining  tracts  of 
land,  where  defendants  relied  on  an  estoppel  to  dispute  an 
agreed  boundary,  an  instruction  requested  by  plaintiff  which, 
after  stating  facts  to  be  considered  by  the  jury  on  the  ques- 
tion of  estoppel,  directed  it  to  determine  from  sh,  such  circum- 
stances v^ether  it  was  just  and  equitable  for  defendants  to  re- 
tain the  realty  to  which  plaintiff  had  paper  title,  was  erroneous 
and  properly  refused.  Seaver  v.  VonderaM,  631, 637  (6) . 

• 

IV.  Verdicts. 

17.  F\ailu/re  to  Cover  Issues. — Remedy. — Venire  de  Novo. — ^Where 
the  court  makes  a  general  finding  or  the  jury  returns  a  general 
verdict  which  fails  to  cover  all  the  issues,  the  remedy  is  by 
a  motion  for  a  venire  de  novo,  Moore  v.  Moore,  626, 630  (7) . 

^TTSE  AND  BENEFIT"— 

See  Estates. 

VALUE— 

See  Vendor  and  Pubchaseb  2. 

Holders  for,  see  Bills  and  Notes  1,  6,  7. 

VENDOR  AND  PURCHASER— 

False  representations,  effect,  see  also  Fraud. 

1.  Contract  of^  Sale. — Divisibility. — Partial  Rescission. — A  con- 
tract for  the  sale  of  land  whereby  the  seller  was  to  receive  an 
equity  in  other  property  as  $400  of  the  cash  payment,  the  re- 
mainder to  be  paid  by  mstallments,  constituted  one  entire  con- 
tract, and  could  not  be  rescinded  as  to  such  equity  and  affirmed 
as  to  the  remainder.  TAompson  v.  F«s/«r,  80, 99  (6). 

2.  Creation  of  Lien. — For  Purchase  Money  Only. — Prior  Debt 
IneffecttuU. — For  a  debt  to  be  a  lien  upon  land  conveyed,  it  must 
be  for  the  purchase  money  therefor,  and  a  prior  debt  owed  by 
grantee  to  grantor,  not  arising  in  any  way  out  of  the  trans- 
action involved,  is  not  sufficient  to  create  a  lien. 

Fidler  v.  Farmers,  etc.,  Bank,  490, 492  (1) . 
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8.  Reseissum. — Burden  of  Proof, — ^Where  plaintifif  claimed  re- 
scission as  to  part  of  the  contract  on  the  ground  that  an  equity 
in  property  taken  in  exchange  as  part  of  the  purchase  price, 
and  represented  as  being  $400  was  not  such  in  fact,  the  burden 
was  on  plaintiff  to  show  fraud  sufficient  to  authorize  a  rescis- 
sion. Thompson  v.  Feeler ,  80, 97  (5) . 

VENIRE  DE  NOVO— 

See  New  Trial  2 ;  Trial  17. 

VERDICTS— 

See  Appeal  52-64;  Insurance  21;  Judgment  2,  7;  New  Trial  1. 
Direction  of,  see  Trial  5,  6,  7,  17. 

WAIVER— 

See  Appeal  92-97;  Insurance  1,  7,  8, 18,  20;  Witnesses  4. 

WAREHOUSEMEN— 

1.  Contract  Against  Negligence. — Validity. — A  warehouseman's 
receipt  providing  that  all  perishable  goods  are  taken  at  de- 
positor's own  risk,  and  that  the  depositor  takes  the  risk  of  loss 
or  damage  by  fire,  must  not  be  construed  as  a  contract  by  the 
warehouseman  against  his  own  negligence,  such  contracts  being 
invalid.  Glazer  v.  Hook,  497, 600  ( 3 ) . 

2.  Loss  of  Goods  in  Storage  by  Fire. — Action. — Customer's 
Burden  of  Proof. — Bailment. — The  relation  between  a  ware- 
houseman and  his  customer  is  that  of  bailor  and  bailee,  and,  in 
an  action  for  damage  by  fire  to  goods  in  storage,  it  was  incum- 
bent on  the  customer  as  such  bailor  to  prove  the  contract,  the 
delivery  of  the  goods  to  the  warehouseman,  and  his  failure  to 
return  them.  Glazer  v.  Hook,  497, 501  (4) . 

8.  Loss  of  Goods  in  Storage  by  Fire. — Action. — Negligence. — 
Warehouseman's  Burden  of  Proof. — Where  the  customer  of  a 
warehouseman  proved  the  contract  for  storage  of  goods,  delivery 
thereof  and  failure  of  the  warehouseman  to  return  them,  she 
made  a  prima  fade  case  of  breach  of  the  storage  contract,  and 
the  burden  then  rested  on  the  warehouseman  to  prove  that  the 
destruction  of  the  property  was  not  caused  by  his  negligence. 

Glazer  v.  Hook,  497, 501  (5). 

WIFE— 

See  Husband  and  Wife. 

WILLS— 

1,  Consttniction. — Life  Estate. — Conditional  Fee. — A  will  devis- 
ing the  whole  of  testator's  estate  to  his  wife  during  her  life  for 
her  own  use  an^  benefit,  and  by  a  subsequent  item  devising 
certain  land  to  a  son  to  "have  the  same  for  his  use  and  benefit 
for  the  term  of  twenty  years,  then  he,  if  living,  may  dispose  of 
the  same;  if  he  should  die  before  the  twenty  years,  then  I  will 
that  his  lawful  children  inherit  the  same,"  etc.,  held  to  confer  a 
life-estate  in  such  land  upon  the  widow,  and  a  conditional  fee 
upon  the  son,  depending  upon  him  surviving  his  mother  twenty 
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years,  the  son  not  being  entitled  to  the  use  and  benefit  thereof 
until  the  death  of  the  widow. 

Sexton  V.  Crtmkhite,  245, 249, 250, 251  (1) . 

2,  Remainders. — Postponement  of  Enjoyment, — Construction  of 
Words. — Words  in  a  will  postponing  the  enjoyment  of  the  real 
estate  are  presumed  to  relate  to  the  beginning  of  the  enjojrment 
of  the  remainder  and  not  to  the  beginning  of  such  estate. 

Sexton  V.  Cronkhite,  245, 250  (4). 

3.  Repetition  of  Words. — Presumption  as  to  Meaning. -^-Construo- 
tion. — ^Words  used  more  than  once  in  a  will  must  be  presumed 
to  have  been  used  in  the  same  sense,  unless  a  contrary  intention 
appears  by  the  context,  or  unless  the  words  be  applied  to  dif- 
ferent subjects.  Sexton  v.  Cronkhite,  245, 250  (2). 

WITNESSES— 

Competency  of  agent,  see  also  Principal  and  Agent. 
Impeachment  of,  see  also  Trial  3. 

1.  Confidential  Relations  and  Privileged  Communications. — Third 
Person  Present. — Husband  and  Wife. — Evidence. — Statements 
or  declarations  made  by  one  spouse  to  the  other  in  the  presence 
and  hearing  of  third  persons  are  not  privileged. 

Taylor  \.  Winsted,  511,  513  (1). 

2.  Contradiction. — Part^fs  Own  Witness. — Under  §531  Bums 
1914,  §507  R.  S.  1881,  a  party  may  in  all  cases  contradict  his 
witness  by  other  evidence  and  by  showing  that  he  has  made 
statements  different  from  his  present  testimony,  the  only  limi- 
tation being  that  the  testimony  given  must  have  been  prejudi- 
cial. Ohio,  etc.,  Ins.  Co.  v.  Dobbs,  685, 692  (8). 

3.  Impeachment. — Certified  Copy  of  Testim/ony  Before  State  Fire 
Marshal. — In  an  action  on  a  fire  insurance  policy,  a  properly 
authenticated  copy  of  insured's  testimony  before  the  state  fire 
marshal  investigating  the  fire  is  admissible  for  the  purpose  of 
impeaching  or  contradicting  insured  as  a  witness. 

Ohio,  etc.,  Ins.  Co.  v.  Dobbs,  685,  693  (10). 

4.  Privileged  Communications. — Waiver. — ^In  an  action  for  per- 
sonal injuries,  where  prior  to  trial  plaintiff's  oral  examination 
as  a  party  was  taken  in  which  she  testified  as  to  the  medical 
treatment  she  had  received  she  thereby  waived  the  privilege 
and  could  not  thereafter  recall  it.      Blish  v.  Greer,  469, 474  (6). 

5.  Refreshing  Memory. — ^It  is  proper  to  refresh  the  memory  of  a 
witness.  Ohio,  etc.,  Ins.  Co.  v.  Dobbs,  685, 693  (9) . 

6.  Repetition  of  Question  Previously  Answered. — It  is  not  error 
to  sustain  an  objection  to  a  question  which  a  witness  has  pre- 
viously been   asked   and  answered. 

Romine  v.  Thayer,  536, 545  (6). 

7.  Suits  By  or  Against  Heirs. — Widow  Without  Interest  in  Con- 
troversy.— Declarations  of  Ancestor. — Evidence. — A  widow, 
though  party  to  the  record,  is  not  made  incompetent  by  §522 
Bums  1914,  §499  R.  S.  1881,  to  testify  concerning  statements 
made  to  her  by  her  husband  tending  to  prove  an  advancement 
to  one  of  his  children,  in  a  suit  for  partition  among  his  heirs 
involving  that  issue,  where  she  has  no  interest  in  such  issue, 
although  she  as  such  widow  has  inherited  one-third  of  the  lands 
in  question.  Taylor  V.  Winsted,  511,  513  (2). 
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WORDS  AND  PHRASES— 

''Act  of  God"  definition^  see  Cabriebs  1. 
''Award"  definition,  see  Abbitration  and  Award. 
"Burden"  construed  as  synonymous  with  "duty/'  see  Affbal  82. 
"Burden  of  Proof"  definition,  see  Evidence  3. 
"Eating-house"  definition,  see  Civil  Rights  1. 
"Employe"  definition,  see  Master  and  Servant  15. 
"Escrow"  definition,  see  Escrow  3. 
"Jurisdiction"  construction,  see  Courts  3. 
"May"  construed  as  "shall,"  see  Counties  2. 
"Use  and  Benefits"  construed,  see  Estates. 
Young  Person"  definition,  see  Master  and  Servant  15. 


u 


WORK  AND  LABOR_ 

1.  Actum  far  Goods  Sold  Under  Pcurol  Contract, — Recovery  on 
Written  Contract. — In  an  action  to  recover  the  amount  due  on 
goods  sold  and  delivered  under  a  parol  contract  upon  a  quantum 
meruit,  plaintiff  could  recover  even  though  the  evidence  showed 
that  the  goods  were  sold  imder  special  writt^i  contracts. 

Randolph  v.  King,  68,  70  (1). 

2.  Family  Relationship. — Presumptunu — ^The  presumption  that  an 
aunt  lived  with  her  niece  in  a  family  relation  could  not  be  in- 
dulged in,  where  the  aunt  was  aged,  imbecile,  deformed  and 
demented,  so  that  it  could  not  be  rightfully  assumed  that  mutual 
services  were  to  be  rendered.       Henry  v.  Knight,  562,  568  (5). 

"YOUNG  PERSON^— 

Defined,  see  Master  and  Servant  15. 


